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STATE  LAW,  DEPARTMENT 


Geokce  Coupes  Gtsas,  Attorney  General 


H,   E.  Carteh  . „ „.^__~,...„ Assistant  Attorney  General 

Roy  Campbell Assistant  Attorney  General 

Marvin   C,   MflN'TOSH  _ . Assistant  Attorney  General 

Thomas  J.  Hlms' „ Assistant  Attorney  General 

John  L.  Graham  „ Assistant  Attorney  General 

J.  CoMPTON  I'-RENcH _ -_ Assistant  Attorney  Gei»erat 

Tybus   A.   Norwood  „ , Assistant  Attorney  General 

Lawrence  A.  Trcett  „ _: _ Assistant  Attorney  General 

WiLUAM  Fisher,  Jh Assistant  Attorney  General 

Nathan    Cockheli    _ Assistant  Attorney  General 

Au.iE  V.  Brown Chief  Qcrk,  Bookkeeper  and  Supreme  Court  Reporter 

Lorraine  W.  Evaks    _ - Secretary 

R.  L.  DuRRANCE  „ Law  Qerk 

Margaret   E.  Gannon   Law  Clerk- Stenojfrapher 

Evelyn   Davis  . ™. Law  Clerk- Stenographer 

Berta  W.  Bohler  „ Law  Oerk -Stenographer 

Hattie  Roebuck  „ ,.„„ Law  Clerk- Stenographer 

Frances  Bosn' ..Law  Qerk-Stenographer 

Elizabeth  Gentry  _ „.. Stenographer 

M  AHioN  G  ARC  I N  ER '  Stenographer 

LiLLtE  B.  Pace  „. Stenographer 

.■\nme  T.  Akdesson „ .; Stenographer 

Nellie  Con-e  Owen  _ „ Stenographer 

MoRDi.vA  F.  Bragunieb  „ ^ „ File  Gerk 

John   Coixier   Horne  ..,..,_.„__ ,„,-. Receptionist 


'Resigned  and  Mr.  William  Fisher,  Jr.,  was  appointed. 
'Resigned  and  Mrs,  Elizabeth  Gentry  was  appointed. 
'Resigned  and  Mrs.  Li  1  lie  B.  Pace  was  appointed. 
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STATUTORY  REVISION,  RESEARCH 
AND  DRAFTING 

George  Couper  Gibmk,  Attorney  General 

Lewis  H,  TrtiBBLE  —. ...Assistant  Attorney  General 

Fred  M.   Bl-rns  _ _ Assistant  Attorney  General 

Glv  A.   Ralk* - ...Assistant  Attorn^  General 

James  W.   M(Ki»e* Assistattt  Attorney  General 

J.   C  Adkists Assistant  Attorney  General 

WooDKiw   Mfxvin   „ Assistant  Attorney  General 

Hazel  B.  SANnERi=nN  Secretary 

Bessie  M arti ,\  _....^™,j..„..,^,_.,™„ „„„... „,,.^,„^..„., _ Secretary 

Viii.\  S.  Gr.wilinu „ Stenographer 

Rosa  Lee   C.\rM* — ,,^.r^^. — .^.;.i:,,,  .,..,■., .■■.., ....i Stenographer 

FRANCES  Kelly*  , „„„- „ Paster  and  Clinper 

BuRjficE  HowEY*  .,,.„;^...........^. Paster  and  Oipiicr 

Harrv  B.  MiNNiuM,  Jh _ .^.__„ „.„,„,„„,^,.lnclex  Clerk 

Leila  K.  Cofielij*  _ „ File  Clerk 

Annell  Canti^y    „ -. Typist 


*  Resigned 
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II 

ATTORNEYS  GENERAL  OF  FLORIDA 

1845-1941 


Joseph  Br-inch  

AtfcusTUS  E.  Maxwell 

James  T.  Archer  

David  P.  Hogue 

Mariano  D.  Papv  

John  B.  Galbraitii  

James  D.  WESttorr,  Jr. 

A.  R.   Meek  

Sherman  Con ant  

J.  B.  C.  Drew  ..„ 

H.  BissBEE,  Jr.  

J,  P.  C  Emmons  

William  A.  Cocke  .. 
George  P.  Raney  .... 

C.   M.   Cooper  

William  B.  Lamak 
James  B,  Whitfiklh 

W.  H.  Ellis  

Park  Trammell  ..^ 


„I845-1»46 
„1S4S-1S48 
„1848~1848 
„1848-1853 
„18S3-1860 
.1860-1868 
.1868-1668 


Thomas  F.  West  

Va.V    C.    SWEARINGEN 

Rivers   Buforo  

J.  B.  Johnson  ..™. 

Fred  H.  Davis 

Gary  D.  Landis 

George  Cquper  Gibbs 


1868-18TO 

1870- 18?0 

...1870-1872 
.1872-1872 
,_1872-I873 
...1873-1877 
.„1877-188S 
.1^5-1880 

1889-1903 

1903-1904 

...1904-1909 
...1909-1913 
„.1913-I9I7 
,.-.1917-1921 
...1921-1925 


1925-1927 

1927-1931 

1931-1938 

... 1938-1941 
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ASSISTANT  ATTORNEYS  GENERAL 
OF  FLORIDA 

Charles  O.  Anbrews  _ _ 1911-1919 

Glevv  Terrell  ^„..„,„, ^ _ „........1915-1917 

Worth  Tram meli .^. ■.■.■■i..— ■ — 1917- 1921 

D.  Stuart  Gillis ._ - ^...^. —.. — 1919-1921 

L  B.  G A  iNES  „ „ 1921-1926 

Marvin  C,  McIntosh  .._.„ ^^^ 1921-1926 

H.  E.  Carter ^., .^..,^..„ 1926-1941 

Rtn-    Campbell. 1926-1941 

Makvi.v   C.   .MclKTttSH...., .,, „.., _, „„^ 1931-1941 

Robert  J.  Plels . ..,^ __„ ..^.. . „ 1933-1935 

J.  V.  Keen  ..-. „ „..„ „ 1933-1936 

Iba  a.  Hl'tchisux „ 1933-1955 

John  L.  Graham...- - „...„„ 1935-1941 

James   B.  Watson  ,_ „. „ 1935-1937 

W.   P.  Allen  „ ,.«,.««».v.«,..^._«_._™...._ 1936-1939 

J.  CoMPTo.N  French, ™....- - .„., ~ 1937-1941 

TvRUH   A.    N'oRwooB.„.„.^., ^ : ~ 1937-1941 

La  w  tce.vcE  A .  T  s  u  btt. )^a^^.^itj^ii^,i.i^ — . - 1 93  7- 1 94 1 

Thomas  J .   Ku-ts  _—.. _ -^ 1939-1940 

William  Fisher,  Jr.  ,„..-^ _ 1940- 

Nathan    Cockrell.- ._- . — ^ __ — . — 1940-1941 

Lewis    H.    Trieble ...- „., 1939- 1941 

Fred  M.  Bl'kns..- - .,~Z - 1939-1941 

Guy  a.  Race „ „ 1939-1940 

James  W.  Moore  „. ., 1939-1940 

J.    C.   AriKi  Ss ^^.„^, ,.r^.^^,^„^„^.. „ 1940-1941 

WwBROw    ilELViN ..i^™^ .i,....i^.„i..„„^„ 1940-1941 

SPECIAL  ASSISTANTS  TO  THE  ATTORNEY  GENERAL 
UNDER  CHAPTER  11828,  ACTS  OF  1927 

(  Repealed  by  Chapter  14556,  .Acts  of  1930 
Approved  June  19,  1929) 

A.  H,  Williams,  Tallahassee,  Florida 
J.  McHenry  Jones,  Pensacola,  Florida 
Wallace  Tervin,  Bradenron,  Florida 
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III 

JUDICIAL  DEPARTMENT  OF  FLORIDA 

SUPREMr-:  COURT  JUSTICES 

TALLAHASSEE 

JANUARY 

1941 
nmstciN  A 
Hon.  GLEXN  TERRELU'  Chief  Justice. 
Hon.  RIVERS   BUFORD. 
Hon.  EtWYX  THOMAS.' 

DIVISION   B 

Hon.  JAMES  B.  WHITFIELD,'   Presiding  Justice. 
Ho...  ARM  STEAD  BROWN.' 
Hon.  R.  11.  CHAPMAN. 

Hon.  G.  TALROT  WHITFIELD.'  Ocrk  Supreme  Court. 

Hon.  GEORGE  COLTER  GIBBS.*  Attorney  General. 

Hon.  T.  T.  TL'RNBULL.  Attorney  for  State  Railroad  Commtssioa 

Hon.  RICH.-\RD  P.  DANIEL,'  Attorney  for  Sute  Road  Department 

JUDGES  OF  THE  CIRCUIT  COURT 
FmsT  Cmcurr Htm.  A.  G.  CAMPBELL.' 

Hrn.  L.  L.   FABISINSKL 
Second  Circuit^ Hon.  EDWARD  C.  LOVE. 

Htm.  J.  B.  JOHNSON.* 
Tmirb  CiRCi'iT. ™„..Hon.  HAL  W.  ADAMS. 

Hon.  R.   H.  ROWE. 
FotfRTH  CnK-mT._„ Hon.  BAYARD  B.  SHIELDS. 

Hon.  A.  D.  McNElLL. 

Hon.  DeWITT  T.  GRAY. 

DvvM,  CtKVTT Hon.  MH-ES  W.  LEWIS. 

Fifth  Circuit Hon.  J.  C.  B.  KOON'CIL 

Hon.  FRED  U  STRINGER.' 
Sixth  CiRcyrr. Hon.  JOHN  U.  BIRD. 

Hon.  JOHN   L.  VINEY." 

Htm.  T.   FRANK  H0B50N. 


■  Hon.  Armtiteatl  Brown  viretetl  Chl«f  Juatice  Bitting  as  a  member  of  A  oni]  B. 
Hon.  Glenn  Terrell  Is  a  member  of  Division  B. 

*  Hon.  Alto  Adams  was  apitulnied  iind  In  u  tncmber  (rf  Division  A. 
■Hon.  James  R  'niiitneld  la  a  member  of  Division  A. 

*  l>ecfaiied.  and  Hon.  Gayte  P.  McCord  was  appointed  on  A^rll   I,  !•>§. 
'  Term  expired  and  Hon.  Tom   Wataon  elected. 

*  Realigned  and   Hon.  Tom  Kcliackleford  afipointei), 

'Deceased  and  Hon.  B-  A.  McQeachy  waa  commissioned  on  June  IR,  ISIf. 

*  D«0«ased.  and  Hon.  W.   May  Walker  was  comrolBsioned  on  July    1,   1140, 
•Term  expired,  and  Hon.  P.  H.   Hockfr  wan  commlBstoned  on  May  IS.  Itlt. 
••  Batlr«d. 
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Seventh  Circliit .Hon.  HERBERT  B.  FREDERICK. 

Hon.  GRO.  \VX[.  J.^CKSON. 
Eighth  Cmcuix hTon.  H.  L.  SEBRING, 

Hon.  A.  Z.  ADKINS, 
Ninth   Cikcuit- Hon.  F.LWYN  THOMAS." 

Hon.  M.  B.  SMITH. 

Hon.  FRANK  A.  SMITH. 
Tknth  CiaeuiT Hon.  H.  C.  PETTEWAV. 

Hon.  VV.  J.  BARKER." 
Eleventh   Cibcuit.^ Hon.  H.  I'.  ATKINSON." 

Hon.  WORTH    W.  TRAMMELL. 

Hon.  PAUL  D.  BARNS. 

Hon.  ARTHUR  GOMEZ. 
Twelfth  Circuit. _ Hon.  GEO.  VV.  WHITRHURST. 

Hon.  \V,  T.  HARRISON. 
Thirteenth  CiRcnT Hon.  L.  L.  P.ARKS. 

Hon.  HARRY  N.  SANDLER. 
FouKTEENTH   CiRcoiT Hon.  E.  C.  WELCH. 

Hon.  IRA  A.  HUTCHISON. 
Fhteentr  Cwci'iT Jlon.  C.  E   CHILLINGWORTH. 

Hon.  GEO.  W,  TEDDER. 

JUDGE  OF  THE  COURT  OF  RECORD 

Escambia  Count\-  .. Hon,  H.  POPE  REESE. 

JUDGES  OF  THE  CRIMINAL  COURT  OF  RECORD 

DAi>e  CouNTt-  - -Hon.  BEN  C.  WILLARD. 

Duval  County Hon.  \VM.  J.  PORTER." 

Hillsborough  CouKTY....Hon.  JOHN  R.  HIMES. 

Monroe  County  Hon.  W.  V.  ALBURY. 

OkANGE  County  Hon.  W.   M.  MURPHY. 

Palm  Beach  County...... Hen.  JOHN  U  .MOORE. 

Polk   County Hon.  ROBERT  T.  DEWELL. 

JUDGES  OF  THE  COURT  OF  CRIMES 

Dabe  County  Hon.  WAYNE  ALLEN. 

Du\-AL  County ™_Hoii.  LONNIE   D.   HOWELL,"   Jacksonville. 

JUDGES  OF  THE  CIVIL  COURT  OF  RECORD 

Dade  County  Hon.  D.  J.   HEFFERNAN. 

Hon,  ROSS    WILLL\.MS.'" 
Duval  County Hon.  BURTON  BARRS. 


"  ICesiKTiOil,  and  Hon.  Aito  Adams  was  cuminissioned  on  Msiy  31,   19S9. 
"Resigned  ;ind  Hon.  C.   B.   McCiurg  was  cumniissioned   on  February  16,   1940. 
"Deceased,  and  Hon.   Ross   Williams  conimissionetl   on    E>eceint>er   £3,   1S39. 
"  Hun.  Uryan  Slmpaon  nominated  and  comml»sloned  on  August  IS,  1939. 
•^  Court  created  by   1939  Leirislaturc,  and  Hon.  Iiontite  D.  Howell  was  com- 
missioned August  16,  1939. 
"•Resigned,  and  Hon.   Norman   Hendry  commissioned   On  June  4,   1940. 
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JUVENILE  COURT  JUDGES 

Brevawi  Coi'KTV ALBERT  M.  BOL.\ND 

Dawe  Oa-NTV  WALTER   JL  BECKXL'^N 

DitvAL  County  _W.  S.  CR I  SWELL 

HiLLSBWtni'cH  Cor NTV.... PAUL  KICKLITER 

MoNwtE  County JULtETTE  RUSSELL 

Orancf.  Col'n-tv   JAMES  E.  DIEFFF-NWIERTH 

PiNiu^s    CottSTY    MAJOR   L.    PERRY 

STATE  ATTORNEYS 

First  CiRCvrr  H«n.  E.  IJIXIE  BEGGS,  Pensacola. 

Seconii  CiRrt'iT Hon.  ORION  C   PARKER.  Taltahatsi*. 

Thirii   CiBLLiiT  Hon.  A.   K.   HL.^CK.  Lake  City. 

Foumtii  CmcL'tT  Hon.  \VM.  A.  n.\LLOWES,  HI.  Jkcksonvtilc. 

Fii^Ta    Circuit   Hon.  J,   W.    HUNTER,    Tavarw. 

Sixth   Circuit  „._„..,.„Hon.  CHESTER  R.  McMULLEN.  Clearwater. 

SE\'ErcTH  Circuit Hon.  MURRAY  SAMS.  DcLand. 

Eighth  Cmct'tT Hoii.  J.  C  ADKINS."  Gaincsvillf. 

Nixth  Cmct-iT Hon.  .MURRAY   W.  OVERSTREET,  Ki«wmnwe. 

Tksth  Circl-it Hon.  L,  GR.VDY  BURTON.  Waivtlmla. 

Eleventh  Circvut  Hon.  G,  A.  WORLEY.  Miami. 

Twelfth   CiRctrrr   Hoiu  ROY  STUBBS,"  Fon   Mycri. 

Thirteenth  CtHCtriT  ...„Hon,  J.  REX   FARRIOR.  Tamt«L 
FoLRTESNTH  Circuit  „....Hofl.  JOHN   H.  CARTER,'"   Marianna. 
Fifteenth   Circuit  Hon.  LOUIS   F.    MAIRE,   JR.."    Ft.    LauilerJalc 

COUNTY  SOLICITORS 

Dade... Hon.  ROBERT   R.  TAYLOR,   Miami. 

Duval. „ ^....„_„ Hon.  L.  D.  HOWELL."  Jacksonville. 

Hon.  JOHN  W.  MUSKOFF"  Jacksonville. 

Escamwa_____„™_ Hon.  JOHN   LEWIS  REECE,"   PeiiMicola. 

H iLL!>BORavGH Hon.  JOS.  E.  WILLL^MS,  Tampa. 

Monroe „.„„„ Hon.  ALLEN   B.  CLEARE,  JR.,  Key  West 

Orange Hon.  O,    RAY    ELLARS,   Ortaralo. 

Palm  Bkach..^. Hon,  W,  E.  ROEBUCK,  West  Palm  Beach, 

Polk- ..™_„Hon.  MANUEL  M.  GLOVER."  Bartow, 


1 


"Hon.  T.   R.  Dun^^an   nomfnnted  nnrt  commlSHloned  on  July   31,    lUS*. 

"Hon,  eiyde  L.  WlL-ion  nomlnattl  und  cummieuilontd  July  Jl,  1»J». 

"Hon.  It  D.  McRae  nomfnated  and  cAmmtJisioiied  on  July  31,    193V. 

"Hon.  Phil.  O'Connell  nominated  and  commlasiont-d  on  Junr  S.  DM. 

"Hon.  \Va3>-n«  R   Rtploy  noniinaletj  and  cainmiiu<ioncd  on  AukumI  iS.   It3>. 

"Court  at  Crimes  created  by  IMSfi  l.cirliiliiturc-  naA  Hon,  Julin  W.  Munliatr  wa« 
cttmRitBnloned  on  AuR-ust  K.    1S39. 

"Hon.  Forsyth  Cnro  nominated  and  commlaslonm]  on  .Vtiiruht   1».   I»J*. 

"Hon.    Ounter  Slepheniion    nomlnnted  iinil  onrnmlKiiiioned  <»i   AuicumI    31,   1V39, 
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IV 
CIRCUIT  COURT  CALENDAR 

FIKST  JUDICIAL  CIRCUIT 

Judges R.  A.  McGeachy,  Milton. 

L.  L.  Fabisinski,  Peiisacola. 

State  Attorney —— - - E.  Dixie  Beggs,  Jr.,   Pctisacola. 

Court  Reporter  - Julian  McKinnon,   DeFuniak  Springs. 

Winter  Tenn 

Walton  — — — 2nd  Monday  in  JaniTary. 

Santa  Rosa  ,-2nd  Monday   after  2nd   Monday   in  January. 

Eseambia -. 2nd   Monday   in    February. 

Okaloosa  — .'. 2nd  iteartV'  in  December. 


Spring  Ter 

Walton  ■■— 2nd  Monday  in  May. 

Santa  Rosa  -. 2nd  Monday  after  2iid  Monday  in  May. 

Escamliia  2nd  Monday  in  June. 

Okaloosa  ■ Last   Monday  in  .-^pril. 

Fall  Term 

Walton  ..-2nd  Mtmday  in  September. 

Santa  Rosa  --"~i —• — 2nd  Monday  after  2nil   Monday  in  Septeniber. 

Escambia  — ~-, — 2nd  Monday  in   October. 

Okaloosa  Last  Monday  in  .'Vngust. 

SECOND  JUDICIAL  CmCTIT 

Jl-dges - E,  C.  Love,  Quincy. 

W.    May   Walker,   Tallahassee. 

State  .\ttomey  — .„^_„„ O.  C.  Parker,  Jr.,  Tallaliassee. 

Court  Reporter  --John  H.  Patterson.  Jr.,  Tallahassee. 

Spring  Term 

Franklin    3r(l  Monday  in  March, 

Lil>erty  -  — -...- 1st    Monday  in   .April. 

Gadsden     1st    Monday  in  March. 

Wakulla - 3rd  Monday  in  .April. 

Jefferson    ■„,..„..,., t^ lit    Monday  in  May. 

Leon  ™- 3rd  Monday  in  May. 

Fall  Term 

Franklin    — 3rd  Monday  in   September. 

liberty  — — 1st    Monday  in  October. 
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Gadsden    — ,-.-„- . — 3r<l  Monday  in  Octol>er. 

Wakulla    — - ~ 1st  Monday  in  November. 

Jefferson   ~...-~~-«-„. ^ — 3rd  Monday   in    November. 

Leon — ^—....^..^ 1st  Mondav  in  December. 


THIRD  JUDICIAL  CIRCUIT 


Judges 


State  Attorney  

Assistant  State  Attorney 
Court  Reporter  ■■ — 


l-lamilton 
Dixie  — .. 

Taylor    

Madison    - 
Columbia  - 
Suwannee 
Lafayette  . 


Hamilton  — 

Dixie — 

Taylor   

Madison  — 
Columbia  — 
Suwannee  - 
Lafayette  — 


..R.  H,  Rowe,  Madison. 
Hat  \V.  Adams,  Mayo. 
-A.  K.  Black,  Lake  City. 
•O.  O.   Edwards.  Cross  Qty. 
■  Gussie  Miller,  Lake  City. 

Spring  Term 

,.4th   Montlay  in  January. 
,-3rd  Monday  In  Feliniary, 
..4th    Monday  in  March. 
..2nd  Monday  in  April. 
..4th  Monday  in  April. 
..2nd  Monday  in  May. 
..2nd  Monday  in  June. 


Fall  Term 

.2ntl  Mo  ml  ay  in 

..2nd  Monday  in 

..4th  Monday  in 

..2nd  Monday  in 

..4th  Monday  in 

..2nd  Monday  in 

..1st  Monday  in 


Septcniljer. 

.\ugust. 

Septeml)cr. 

October. 

Octolier, 

Noveml>cr. 

December. 


Jl'DKES    — 


FOURTH  JUDICIAL  CIRCUIT 

.- Miles  \V,  Lewis   (Duval  Circuit  1  Jaclcsonvitte. 

DeWitt   T.  Gray  Jacksonville. 

Bayard  B.  Shields,  Jacksonville. 

A.  D.  McNeill,  Jacksonville. 

State  Attorney William  A.   Hallowes  III,  Jacksonville. 

.Assistant  State  Attorney James  H.  Bunch,  Jacksonville. 

Court  Reporter  - —  Ralph  W.  PatliMin,  Jacksonville. 


Clay    

.Vassau  — 
Duval     — . 


Oay    ... 
Nassau 

Duval 


Spring  Term 

■  1st    Tuesday  after  1st  Monday  in  April. 
..3rd  Monday  in  .\pril. 
.-3rd    Monday  in  May. 

Fall  Term 

..2nd  Monday  in  October. 
..4th  Monday  in  October. 
.4th   Monday  in  Noveml)er. 
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FIFTH  JTTmCIAl,  CIBCCIT 


Judges  ^ — — — - — J,  C.   B.  Koonce.  Tavares. 

F,  R.  Hocker,  Ocala. 

State  Attorney _ J.  W.  Hunter,  Tavares, 

Assistant  State  Attorney  .~ C,  A.  Savage,  Ocala. 

Coun  Reporters Jeff  Wood,  Leesburg  and  Ocala. 

Eva  Cniaipton,  Ocala. 

Spring  Term 

Hernando - - 1st   Tuesday  in  Marth. 

Qtrtis     — . — — 3rd   Tuesday  in  March. 

Sumter  ^ 1st   Tuesday  in  June. 

Lake  1st    Tuesday   in    May. 

Marion  1st   Tuesday  in  April. 


Hernanilo 
Citrus  - 
Sumter  — 

Lake  

Mariot)  •-- 


Fall  Term 

.-1st  Tuesday  in  September. 
..3rd  Tuesday  in  September. 
..1st  Tuesda>'  in  Deeemher. 
..1st  Tuesday  in  Xoveinber. 
..1st   Tncsday  in  October. 


SIXTH  JUDICIAL  cmcurr 


Judges   — John  U.  Bird,  Clearwater. 

T.  Frank   Hohson,  St.   Petersburg. 

State  .\ttorney Chester  B.  McMuUcn,  Clearwater, 

Assistant    State    .Attorney   Arthur  L.  An%'il,  Dade  City. 

Court  Reporter  ■■" ~..B.  E.  Sattertieid,  Clearwater. 


Finellas 
Fasco  .-, 


Pinellas 
Pasco   — 


Spring  Term 

.1st    Monday  in  May. 
...1st    Tuesday  in  April. 

Fall  Term 

...1st   Monday  in  December. 
...1st    Tuesday  in  October. 


SEVENTH  JtJBICIAL  CIRCUIT 


Jltdges   i....__ — Geo.  Wni.  Jackson,  St.  Augnstine. 

Herbert  B.  Frederick,  Daytona  Reach, 

State  .\ttomey - Murray  W.   Sams,  DeLand, 

Assistant    State    .Attorney   Julian  C.  Calhonn,  Palatka. 

Court  Reporters —  Gail  S.  Lynch  DeLand. 

Geo,  B,  Newton,  St.  .Augustine. 
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Volusia   - 
St.  Johns 
FJagler  — - 
Putnam    -- 


Volusia  ■-. 
St.  Johns 
Flagler  ■■■- 
Putnam    - 


Sprini:  Term 

~„,2nd  Mondaj'  in  April. 

^_ — .1st    Monday  in  Jure. 
3rd   yon  clay  in  May. 

2nd  .\  fond  ay  in  March. 

Fall  Term 

Jrd   -Monday  in  October. 

2nt!  Monday  in  Novenilier. 

2nd  Monday  in  December, 

- 2nd  Monday  in  OctoVier. 


Judges 


State  .Vttorncy  .- 
Assistant   State 
Court  Reporters 


Baker  

Gilchrist 
Bradford 

Levy  

Union    — 


EIGHTH  JUDICIAL  CIRCVIT 

— H.  L.  Sebring,  Gainesville, 

A.  Z.  .\dkins.  Gainesville. 

T.  E.  Duncan,  Gainesville, 

.\ttomcy    J.  Hill  Williams,  Lake  Bxitlcr. 

J.  L.  Peek,  Starke. 

Ida   Abrams>  Gainesville. 

Spring  Term 

-,._,„ 2nd  Monday  in  April. 

_ 3rd   Monday  in  April. 

.,4th    Monday  in  April. 

-2nd  Monday  in  .-^pril. 

..4th    Monday  in  May. 


Baker  

Gilchrist 
Bradford 

Levy  

Union      - 


Alachua 


Alachua 


Fall  Term 

-.2nd  Monday  in 
..4th  Monday  in 
..2nd  Mun<iay  in 
..3rd  Monday  in 
..3rd  .\londav  in 


October, 

Septeml>er. 
November. 
October. 
Novemlitr, 


Sommer  Term 

..2nd  Monday  in  July, 

Winter  Term 

-2nd  Monday  in  January. 


Judges 


State  Attorney 

Assistant  State  Attorneys 


NINTH  JUDICIAL  cmcurr 


.....M,  B.  Smith,  Titiisville, 

Thad  Carlton,  Ft,  Pierce. 

Frank   .•\.   Smith,  Orlando, 
—  Miirry  Overstreet,  Kissimmec 
—Lloyd  F,  Boyle,  San  ford, 

.•\ngus  Sutnner,  Ft.  Pierce. 
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Court  Reporters 


Seminole 
Seminole 
Seminole 
Seminole 


-Miss  Mary  Fee,  Ft.  Pierce. 
Jessie  D,  Kleinman.  Titusville. 
Helen  VV,  Curtis,  Orlando. 

Terms 

..2nf1  Tuesday  after  1st  Monday  in  January. 

-2nd  Tuesday  after  1st  Monday  in  Ajiril, 

.2nd  Tuesday  after  1st  Monday  in  .April. 

2nd  Twcsciay  after  1st  Monday  in  Octoljer. 


Spring  Term 

Orange 3rd   Monday  in  .April, 

Osceola — - - 3rd  Monday  in  March. 

Indian    River  2nd  Tuesday  in  March, 

St.  Lucie  ■ — 2nd  Tuesday  in  ApriU 

Okeechobee  - - 2nd  Tuesday  in  I*'eliruary. 

Martin 2nd  Tuesday  in  June. 

Brevard  4th    Tuesday  in  March, 

Fall  Term 

Orange  - — :.i-,«.-.jw,i.v-.w,.™ 3rdMondaj'  in  October, 

Osceola    .,--. — i^„-,i.;.,,.;..^.„'^ 3rd   Monday  in  Septenilier. 

Indian   River  2nd  Tuesday  in  October. 

St.  Lucie  - 2nd  Tuesday  in  November. 

Okeechobee  ~ — - 2nd  Tuesday  in  September. 

Martin    ■-.— — . 2nd  Tuesday  in  January. 

Brevard  2nd  Tuesday  in  Octoher. 

TENTH  JUDICIAL  CIRCUIT 


JUIWF.S    

State  .Attorney  -.-. — — 

Assistant   State  Attorney 
Court  Reporters 


Hardee  — 

Polk   

Highlands 


Hardee  -.— 

Polk   

Highlands 


■  H.  C.  Petteway,  Lakeland, 
D.  O.  Rogers,  Lakeland. 

-L.  Grady   Burton,   Wauchlila. 
-Wm,  C.  Norvell,  Lakeland, 
-Kate  Carver,   Lakeland. 
Lucille  Rentz,   Lakeland. 

Spring  Term 

.1st  Tuesday  after  the  2nd  Monday  in  February. 
-1st  Tuesday  after  the  2nd  Monday  in  March, 
-.1st  Tuesday  after  the  1st  Monday  in  .April. 

Fall  Term 

-1st  Tuesday  after  the  2nd  Monday  in  Scjitemlier. 

■  1st  Tuesday  after  the  2nd  M outlay  in  October. 
..1st  Tuesday  after  the  1st  Monday  in  November, 
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ELEVENTH  JUDICIAL  CIBCUIT 

Judges  — Worth  W.  Trati'mell,  Miami. 

Paul  D.  Barns.  Miatni. 

Ross  JMIIiams,  Miami. 

Arthur  Goiiiei,  Key  West, 

Stanley  Milletlge,  Miami. 

Richard   H.   Hunt,  Miami. 

State  Attorney - G.  A.  Worley.  Miami. 

Assistant  State  Attorneys  Joseph  Otto,   Miami. 

J.  Lancelot   Lester,  Key  West, 
Court  Reporters — ., J.  E,  Kelly,  Miami, 

Angelo  Caru,  Key  West. 

Spring  Term 

Dade  ....^ „.,.■■.. — ~2nU  Tuesday  in  Maj". 

Monroe ■ ™™_ _„ — Jrd    Monday  in  ,\prfl. 

Foil  Term 

Dade  — - — 2nd  Tuesday  in  N'oveml^er. 

Monroe ™ 3rd    Monday  in  Octolicr. 

Winter  Term 

Dade  2nd  Tuesday  in  Fcbniary. 

TWELFTH  JtVDICLU,  CIBCtllT 

JuDtiEs  - -Geo.  W.  Whitehurst,  Ft.  Myers. 

W.  T.  Harrison,  Palmetto. 

State  .\ttomey  - —  Oyde  H.  Wilson,  Sarasota. 

Assistant   State  Attorneys .^W.   W.   Smiley.   Bradenton. 

Sumter  Leitner,  Arcadia. 
Coiirt  Reporters — - Edward  Ley,  .\rcadia. 

Athene  Mag  ruder,  Bradenton, 

Spring  Term 

Glades 1st  .Monday  in  Feliruary, 

DeSoto ..2nd  Monday  in  Fehraary, 

Hendry — . 3rd  Monday  in  Fehnrary, 

Collier    — - ~, 1st  .Monday  in  March. 

Manatee  ~ 2nd  .Monday  in  March. 

Charlotte — 4th  Monday  in  March, 

Sarasota    .... — -. ~.Ist  Monday  in  April. 

Lee 3rd  Monday  in  .^pril. 

Fall  Term 

Glades    .— - -1st    Monday  in  Septemlicr. 

DeSoto  " 2nd  Monday  in  Septenilicr. 

Hendry 3rd   Monday  in  Septemi»cr, 

Collier   — .; 1st    Monday  in  Octolwr. 
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Manatee — 

Charlotte    - - 

Sarasota   

Lee   —..-. 


—3rd  Monday  In  October. 
..-4th    Monday  in  Octo!>cr. 
...2nd  Monday  In  Xovembet. 
...1st   Monday  in  November. 


THIKTEENTH  JUDICIAL   CIKCtJIT 


JtrocEs 


State  Attorney 

Assistant   State  Attorne>' 
Court  Reporter  - — 


Hillsborough    

Hillsboroiigh    


.-L.  L,  Parks,  Tampa. 
Harry  N.  Sandier,  Tampa. 
-J.  Rex  Farrior,  Tampa. 
.-J.  Frank  Umstot,  Tampa, 
.-T.  G.  Xeshit,  Tampa. 

Spring  Term 

l.'it    Tuesday  in  .April, 
Fall  Term 

-1st    Tuesday  in  Octolier, 


FOURTEENTH  JTUDICIAL  CKBCUrt 

JuiKiEiS  ...-. __,.-. Ira  A.  Hutchison,  Panama  City. 

E.  C.  Welcli,  Marianna. 

State  Attorney  -- - -L,  D.  McRae,  C"hiplcy. 

Assistant    State   Attomej-   H.  V.   McClellan,  Chipley. 

Court  Reporters O.  C.  Speight,  Chipley. 

Mary  Frances  Barrow,  Blount stown. 


Gulf   - 

Calhoun     — . 

Jackson    

Bay     ~ 

Washington 
Holmes  - - 


Spiing^  Term 

..4th  Monday  in  February. 

..4tb  Monday  in  .'\pril. 

■.2nd  Monday  in  May. 

.2nd  Monday  in  March. 

-4th  Monday  in  March. 

.-2nd  Monday  in  April, 


Gulf    ..- 

Calhoun 
Jackson 
Ba\-     ..- 
Washington 

Holmes 


Fall  Term 

..4th  Monday  in 
-4th  Monday  in 
-2nd  Monday  in 
.2nd  Monday  in 
-4th  Monday  in 
.2nd  Xtondav  in 


August. 

September, 

Novend)er, 

Septemlier. 

October. 

October, 
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FIFTEENTH  JUDICIAI.  CIRCXTTT 


Judges  


State  Attorney 

Assistant    State    Attornc) 
Court  Reporters — 


Palm   Beach 
Broward 


Palm   Beach 
Broward   — 


..C  E,  Chillingworth,  West   Palm  Bt-airli. 

Geo.^W.  Tedder,  Ft.  Lauderdale. 
■  Phil  O'Comiell,  West  Palm  Beach. 
..Louis  F.  Maire.  Ft.  Lauderdale. 
■J,  W.  Coleman,  Ft.  Lauderdale. 

AUce  M.  Hay-den,  West  Palm  Beach. 

Spring  Tmrwa 

.Ut   Tuesday  after  1st  Monday  in  January  and 

It!  arch, 
~2nd  Tuesday  in  March. 

Fall  Term 

.1st  Tuesday  after  the  bt  Monday  in  Jimc  and 

October. 
-2nd  Tuesday  in  October. 


COUNTIES,  COUNTY  SEATS  AND  COUNTY  OFFICERS 


COUNTY 

COUNTY 
BEAT 

CLKKK  OK 

cmcriT<?ouRT 

COUNTY  JUDGE 

SHKKirF 

TAX  ASSESSOR 

TAX 
COLLECTOR 

SUPKBVIHOHOF 
RBOrBTUATION 

Alachua 

Baker-.-.. . 

Bay 

Bradford 

Gulncnvllle 

Miie<^l«ntiy 

Paniimn  City--. 
Ktiirkc 

(leore  K.  Kvana 

C.  W.  Klein.  Jr. 

11.  A.  I'leilKer 

A   .1   ThoninH 

H.  H.  McDonald 

Frnn'it  Dowllns 

C.  P.  nuaa 

E,  IC,  Perry nmn 

VnKKur  M.  Carlton - 
Hoyd  n.  Anderson. 

Buy  S.  (luHkln 

L,  <■'..  Ittililnsou 

EIIImC.  May 

r.  .1.  .leiinlnKs.  Jr... 

H.  S.  .lolley 

A  IT  lite  Hiile.  .Ir 

W.  F.  Bl anion 

LewlH  K.  Purvis 

L. »).  Gunter 

iilljj.  BdmundH 

Harvey  K.  Page 

HA.  ElHen1>ach___ 
B.  M.  VVltherHi>«i>n_ 
Frink  B.  Thrower- 

M.G.  Akins 

.1.  M.  Cifuue 

.1.  E.  Pt'ldReon 

EnieHl  Btitledge.-. 

Clvdi-  Muddox 

It.  M.  HarrlR 

!■:.  H.  MapKensiie... 
T,  A.  McNlfholas., 

.1,  P.  tlMinaey 

S.  11.  Green..-. 

.liihiiScott „ 

A.  o.  Andreu 

H.T.  Wllllamii 

Waller  K.  Clark -- 

J.  C.  Tucker- -. 

Fieil  (Jueilnuu 

ChiiB.  R  rteiin 

J.  P,  Hull      ... 

J.  W.  Booth-       „. 

B.  Fn>n-k  Jonea 

D.  fi.  HcQuasge... 

B.  W.  Bayes 

M.  J,  l-MwardB 

L.  1).  Hansen 

(.'.T.  Traylor 

A,  C  Jordan 

Frank  Elliaon 

Cliiiidt'  Smith 

II.  W.  McLeod 

l.rtinnle  Peflrce 

J.  N.  LummuB,  Jr.. 

Kate  Carl  ton 

.1    I   Tavlor 

J.  L.  Amow — 

Geo.  P   Wmiiims-- 
A,  (I.  AppL'lberK.-- 

C  A,  Kuiwiil 

H.c  Mornan 

W.  O.  Herryhlll 

J.  Mack  Ayers 

K.  B,  YeaK«r - 

A,  S.  King 

C,  L,  Saunders 

C.  H.  Collier 

Alvtii  <;,  lloaford — 

Hayes  Wood. 

W.  U.  Noltind 

J    R.  iuiberls 

Howard  Blahop 
Wesley  Moody 
J.  B.  Mashhiirn 
J  FIJoIlliiKaWorth 
W.  J.  Halley 
Eaatir  L.  Gates 
Lee  Builry 
Mrs.  L^  V.  Klnit 
Gordon  Cooper 
R  R.  Uyal 
J.  O,  Grant 
Fred  L.  Jnhnwon 
Carl  Hnlm^r.  Jr, 
Sftllle  Ivey 
D.  E,  Butler 
Emory  H.  Prlcte 
B»^n  Davln 
Andrew  Tbomption 
Mlf>!ir|vde  Brown 
K  O  HhII 
W.  J.  Lord 
Mrx.  Lee  Gunn 
C.  G.  RiBh 
Mrs.  H.  Carpenler 
Mrs.  C.  J.  Curry 
John  U.  Hall 

Brevard 

Broward 

Calhoun 

Chnrlolle__. 

Citrus 

Cliiy   .   --    -. 

Tltunvllle- 

I-I,  liiiiidcrrliilc- 
Hlnittittitttwii--- 
I'mitaOordii  — 

liivertti-HM 

Or.  CoveSitriKKH 

KvuiiclHdcH 

Luke  City 

Mlitiiil 

Art-adln-- 

CroaaClty 

Ja(r'.«Ronvlll« 

P«nBaenlB 

Bunnell 

Aimliirtili'ola-., 

Qulncy 

Trenion 

Hoore  Havt^n 

Wawithltchka.. 
.liirtper........ 

(J.  M,  ijlmmona 

!i  l{_  Ftetmett 

J.  A,  Peacock 

E.  H.Scott 

JiimeH  R.  Connor.. 

L,  T.  Ivey ... 

Edmood  F.Scott. » 

HuRh  n.  sunmierji. 

E.  H.  Leiithernian-. 

Mary  M.  Gwynn 

C,  C.  Co  pel  and 

Elliot  W.  ButlH 

LanKtey  Bell 

Dale  B.  Brown 

W,  1".  l>iHld 

F.  F.  MorKnn 

Asit  1..  Hurlliii' 

Mrw.  I>.  .S.  Wce^tK-. 

.1.  H.  Hiint'T 

Tbelma  Lewla 

li.  Clyde  Hlmmoiia- 

Wol.  T.  Hull 

H.  (',  MIckler 

II.  T.  Piety 

t:olUiT 

Columbia 

Dade 

DeSato 

Dixie 

L.  J.  Tluirp 

w.  W,  tHivia 

l>.  <T.  Coleirnnn 

,1.  K.  Allirltlon 

F,  L.  Anduriion 

Hex  Swat 

llmvard  Mayea 

W.  M.  Wi'lla 

W.J.  I»vett 

M.  P.  Luten 

l>.  W.  Deen 

J.  J.  WlKirlnH 

H.  K   Parker „ 

Ert<ll«.  McObln 

W,  B.  Whidden 

Bill  Miiddon 

Nell  P.  Ijiw 

K  G.  Jjong.-, 

Duval.  _ 

Escuntbla — 

Fta(tl«r 

litnnkllii 

Gadaden 

GtlchrlHt 

Gladea 

Guir 

Hamlltun 

Al  St.  John.. 

VV.  J.  McDavld 

l>.  D.  Moody 

F.  A.  Hoffman .. 

1{.  [-.Green 

A.  M.  Qulncey..—. 
1.  E.  Scott 

.Sam'l,  A.Pntrlek.- 

B.  F.  LeiKh.., 

Mabry  Carlton 

Dennlft  Small 

Sidnty  F.  Dick 

Clydi!  H,  SInipaon.. 

J  no.  It,  Jones 

J.  F.  Hercer 

OscarC.  Melvln— , 

Clinton  Basaett 

J.A.Polk— 

R.D.  Yodar 

Edd  C.  PrldKeon... 

JeaHo  Milton 

L.  J.  Carlton 

It.  N,  MIIItT 

J.  T.  Otinlel _ 

Hardee 

Hendry 

WniiehUlB 

UBelle 

Brookavllle 

■Jehrlnit 

HlKhlandB... 

P.  a.  GearhiK 

Hull)  BiiMH  Hylton.. 

n.  X.  Droit 

HllUbo  roust) 

Tampa 

I1»iiirar.>     ~     - 

Chajt.  H.  Pcnl 

a.  H.  Cornelius 

H.  I*  Culbreath 

W.  8.  Siwrknian,.. 

A.  H.  Schlcman 

John  C.  Oeklo 

Holmes 
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VI 
LETTER  OF  TRANSMITTAL 

STATE  OF  FLORIDA 
ATTOR>fEv  Geitehal's  Office 

Tallahassee,  Florida,  Jan.  I.  1941, 


To  I  lis  Exet^llaicy,  Honorable  Fred  P.  Cnnc, 
Governor  of  Florida: 

SiRt 

As  required  by  the  constitutional  mandate,  directing  each  officer  of  the 
Executive  Department  to  make  his  fnll  rejiort  of  his  official  acts,  of  the 
receipts  and  exijenditures  of  his  office,  and  of  the  requirements  of  the  same, 
to  the  Governor  at  regular  periods,  or  whenever  the  Go\eriior  shall  require 
it,  atid  in  compliance  with  such  mandate,  as  well  as  in  compliance  with  long 
established  custom  in  this  State  by  which  such  reports  are  made  to  cover 
the  two  calendar  years  immediately  preceding  each  regular  session  of  the 
Legislature,  f  have  the  honor  to  submit  herewith  the  Report  of  this  office, 
covering  the  period  from  January  1,  1939,  to  December  31,  1940. 

Respectfully  submitted, 
GEORGE  COUPER  GIBBS, 

Attorney  General. 
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VII 

PERSONAL  REPORT  OF  THE 
ATTORNEY  GENERAL 

GENERAL  SCOPE  OF  DUTIES 

The  Attorney  Gt'iieral  is  required  (jy  common  law  to  exercise  certain 
powers  and  perform  a  great  variety  of  duties  of  grreat  public  importance  in 
the  due  and  prapvT  administration  of  our  State  Government. 

The  constitutional  duties  ot  the  Altorney  General  are  jirescribed  by 
SecttCMt  22  of  Article  IV  of  the  Constitution  as  follows: 

"The  Attorney  Cicneral  shall  he  the  legal  ad\Hser  of  the  Governor,  and 
shall  t>erform  s\ich  other  legal  duties  as  may  he  prescribed  by  law.  He  shall 
be  Re[iorter  for  the  Supreme  Court." 

There  are  many  statutes  pertaining  to  the  dsitit's  and  powers  of  the 
Attorney  General  and  relating  to  the  coikIucI  of  the  uffice  and  the  following 
are  quoted  as  information : 

"The  Attorney  General  shall  reside  at  the  seat  of  government,  and  shall 
kct-p  his  office  in  a  room  in  the  capitol;  he  shall  perform  the  duties  prescribed 
by  the  Constitution  of  this  State,  and  also  j)crform  such  other  duties  appro- 
priate to  his  office,  as  tnay  from  time  lo  time  be  required  of  him  by  law,  or 
by  resolution  of  the  Legislature:  he  shall,  on  the  written  retjuisition  of  the 
Governor,  Secretary  of  State,  Treasurer,  or  Comptroller,  give  his  official 
opinion  and  legal  advice  in  writing  on  any  matter  touching;  their  olTictal  duties; 
he  shall  apjiear  in  and  attend  to  in  iK-half  of  the  State,  all  suits  or  proseai- 
tions.  civil  or  criminal,  or  in  equity,  in  which  the  State  may  he  a  party,  or 
in  any  wise  interested,  in  the  Supreme  Coxirt  of  tlie  State;  he  shall  apiiear 
in  and  attend  to  such  suits  or  prosecutions  in  any  other  of  the  cuurL*  uf  the 
State,  or  in  any  courts  of  any  other  State,  or  o£  the  United  Staieis;  he  shall 
have  and  perform  all  powers  and  duties  incident  or  ustial  tu  such  ofHce,  and 
he  shall  make  and  keep  in  his  office  a  record  "f  all  bis  official  acts  anil 
proceedings,  containing  copies  of  all  his  official  opinions,  reijorts  and  corre- 
spondence, and  also  keep  and  preserve  in  his  office  all  official  letters  and 
communications  to  him,  and  cause  a  registry  and  index  thereof  to  be  rnade 
and  ke])t,  all  of  which  official  fiapers  and  records  shall  be  subject  to  the 
inspection  of  the  Governor  of  the  State,  and  to  the  disposition  of  the  legis- 
lature by  act  or  resolution  tliereof."     {Section   125,    Comp,    1-aws,    1^27.) 

"In  case  of  the  disability  of  the  Attorney  General  to  ficrforni  any  official 
duty  devolved  on  him,  by  reason  of  interest  or  otherwise,  the  Governor  or 
Attorney  General  of  this  State  may  apjioint  another  f«rson  to  perform  such 
duty  in  his  stead."     (Section  126,  Conip.  Laws,  1927.) 
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"The  Attorney  General  shall  prepare  marginal  abstract's  to  the  several 
sections  and  a  general  alphabetical  Indes  to  the  entire  general  acts  and  reso- 
lutions of  each  session  of  the  Legislature  as  soon  as  practicable  after  the 
adjdurnnnenl  (hereof,  also  an  index  to  the  local  acts  and  an  index  to  each 
of  the  jo'.inials  of  the  two  branches  of  the  Legislature.  Such  acts  and  reso- 
lutions and  forms  of  proceedings  thereunder  prepared  by  the  Attorney  General 
shall  fie  pitblished   iiiuler  his  direction."     (Section    127,  Comp.  Laws,   1927.) 

"It  shall  be  the  duty  of  tlie  Attorney  General  at  the  convening  of  each 

session  of  the  Legislature  of  this  State,  or  as  soon  thereafter  as  poasibte, 
to  recommend  a  person  cxjierienccd  in  i[idexing,  to  siijjervise  and  assist  the 
respective  clerks  of  each  braiicli  of  the  Legislature  having  such  work  in 
hand,  in  making  the  index  for  both  journals.  His  compensation  shall  be 
fixed  by  the  Legislature  as  other  attaches  and  he  shall  have  as  many  days  as 
the  Legislature  may  designate  by  resolution  after  the  close  of  each  session 
for  comiilctinfT  and  presenting  his  work  for  approval  by  the  Attorney  General, 
who  is  authorized  to  approve  such  index  if  found  correct,  before  the  payment 
shall  he  made  for  the  extra  days  allowed  after  the  close  of  the  Legislature." 
(Section  128.  Comp.  Laws,  1927.) 

"It  shall  l>e  the  duty  of  the  Attorney  General  to  make  a  written  report 
to  the  Governor  five  days  before  the  tirst  day  of  every  session  of  the  legis- 
lature, as  to  the  effect  and  operation  of  the  acts  of  the  last  previous  session, 
the  decisions  of  the  court  thereon,  and  referring  to  the  previous  legislation 
on  the  subject,  with  such  suggestions  as  in  his  opinion  the  public  interest 
may  demand,  which  report  shall  be  laitl  before  the  Legislature  by  the 
Governor   with   his  tirst  message."     (Section   129,  Comp.   Laws,   1927.) 

"It  shall  be  a  misdemeanor  in  ofiice  for  the  Attorney  General  to  take 
or  receive  any  fee  for  defending  any  supposed  offender  in  any  o!  the  court*." 
(Section  IJO,  Comp.  Laws,  1927.) 

"The  Attorney  General  shall  exercise  a  general  superintendence  and 
directicTi  over  the  several  State  Attorneys  of  the  several  circuits,  as  to  the 
manner  of  discharging  their  respective  duties,  and  whenever  retiuested  by  the 
State  Attorneys,  shall  give  them  his  opinion  upon  any  question  of  law." 
(Section  131,  Comp.  Laws,  1927.) 

"The  .^ttomty  General  shall  prescribe  the  time  and  manner  in  which 
regular  quarterly  reports  shall  be  made  to  him  by  State  Attorneys,  and  it 
shall  he  their  duty  to  comply  with  his  instructions  Jn  this  respect."  ( Section 
132.  Com,p.  Laws,  1927.) 

"The  CHerk  of  the  Supreme  Court  is  hereby  directed  to  deliver  to  the 
Attorney  General  a  copy  of  each  volume  or  part  of  volume  of  the  decisions 
of  the  Suprenie  Court  of  Florida,  which  may  be  in  the  care  or  custody  of 
said  Cierk,  and  which  the  .Attorney  General's  office  may  he  without,  and 
lake  the  Attorney  Gi.-neral's  receipt  for  the  same.  The  .Attorney  General 
shall  keep  the  same  in  his  office  at  the  capitol,  and  each  retiring  Attorney 
General  shall  take  the  receipt  of  his  successor  for  the  same  and  file  such 
receipt  in  the  Treasurer's  office :   Provided,  that  this  shall  not  authorize  the 
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takinjr  away  of  an>'  book  lielongiiiH  to  the  Stipretne  Court  Sfhrarjr,  kept  for 
the  use  of  said  Court"     (Section  133,  Cbmii.  Laws,  1927,1 

"The  Attorney  General   is  required  to  prepare  and  cause  to  be  jtrintcd 

a  sufficient  nnmber  of  copies  of  fee  bills  of  the  various  officers  of  the  several 
counties  of  this  State,  and  send,  or  cause  Co  b«  st;iit,  copies  of  said  fee  bills 
to  all  county  officers  tn  this  State.  Such  officers  shall  krcp  posted  in  a  cun- 
spicuous  place  in  thetr  office  such  fee  bills,  fcrr  the  information  of  person» 
having  business  with  them,"     (Section  4677,  Comp.  Laws.   1927.) 

In  addition  lo  the  duties  embraced  in  the  foregoing  sections  of  the 
statutes,  other  provisions  nf  law  make  it  the  duty  of  the  Attorney  Gcficral 
to  approve  the  bond  of  the  Comptroller  (Sec,  140),  of  the  Shell  Fish  Coiti- 
missioner  ( Sec.  1844) ,  prosecute  combinations  against  Florida  meals  <  Sec. 
7076),  and  investigate  and  rectify  commercial  discriminations  (Sees.  J940- 
3943),  enjoin  violations  of  the  laws  regulating  commercial  feetts  stuffs 
tSec.  3259),  conduct  condemnation  proceedings  on  behalf  of  Board  of 
Commissioners  of  State  Institutions  (Sec.  SIOS)  and  on  hehalf  of  tlie  .Ad- 
jutant General's  office  for  military  purposes  (Sec.  2054),  approve  article  of 
incorporation  for  cooperative  marketing  associations  (Sec,  647J),  examine  and 
pass  on  statements  filed  by  investment  companies  (Sec,  5W7).  bring  proceed- 
ings to  forfeit  charters  of  corporations  which  violate  the  laws  or  fail  to 
comply  with  mandatory  requirements  o(  same  (Sec.  7946),  enforce  the  anti- 
trust laws  of  the  State  (Sec.  7946),  pa.ss  upon  revocation  of  licenses  of 
investment  companies  (Sec,  6001),  bring  proceedings  to  annul  franchise  of 
corporations  not  for  prollt  under  certain  conditions  (  Sec,  6505 ) .  aijprove  title 
to  real  estate  in  which  the  State  is  interested  (Sec.  2399),  pass  upon  fwrmita 
of  associaticttis  doing  business  under  a  declaration  of  trust  t  Sec,  7W3 ) ,  ruji- 
resent  the  State  in  disbarment  proceedings  in  the  Supreme  Court  I  Sec,  4176), 
pass  upon  and  approve  regulations  of  district  drainage  board*  (Sec.  1494),  cer- 
tify Everglades  Drainage  District  bonds  (Sec.  1555),  bring  pniccedings  against 
fair  associations  for  annulment  of  their  charters  when  laws  relating  t««  same 
are  violated  (Sec,  6524),  prepare  and  publish  copies  of  opinions  of  the  Su- 
preme Court  (Sees.  4713,  1983)  and  act  as  rcjiorler  for  the  Sujireme  Court 
(Sec.  4714),  participate  in  hearings  on  prosecutions  instituted  against  violator* 
of  pure  food  and  drug  laws  (Sec.  3201),  pteparc  forms  tor  hunting  licenses 
(Sec,  1898),  pumish  indexes  to  laws  and  journals  ot  the  Legistatnre  (Sec. 
1933),  conduct  proceedings  against  insolvent  or  defaulting  insurance  cwnpantes 
(Sees.  6202,  6^8),  conduct  all  quo  warranto  proceedings  (Sees.  S446,  SI62). 
act  as  attorney  for  the  Railroad  Commission  (Sees.  6721),  6732,  6734.  (>747. 
6751)  although  this  work  is  negligible  because  of  a  provision  for  the  Rail- 
road Commission  to  employ  special  coun.'sc!  under  Section  6732;  attend  all 
legal  business  arising  in  comiection  with  the  taws  governing  the  salt  water 
fishing  industry  (Sec.  1846),  prepare  liond  of  contractor  for  uniform  schoiil 
books  (Sees.  860-861),  pass  upon  legality  of  and  give  approval  tij  all  invest- 
ments of  school  district  sinking  funds  in  purchases  of  Innds  (Sec.  7JftK 
devise  and  furnish  a  form  of  seal  for  all  the  courts  of  the  State  (Sec.  4881), 
bring  proceedings   for  annulment  of   franchises  of  social  clubs  under  ccrt^n 
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foiiditions  (Sec.  651t3),  control  ami  supervise  acts  of  special  asststaiUs  to  the 
Attorney  General  wlio  are  not  part  of  the  Attorney  General's  office  force, 
Iteing  directly  rfsponsihle  to  and  appointed  l>y  the  Governor  for  special  work 
(Sees.  1J4-135,(;  si*e  special  attention  to  legal  pr<icee(!ings  in  connection  with 
the  siKinjje  lisliing  indnstn-  tScc.  1886),  conduct  suits  on  bonds  of  Slate  health 
oSicer  (Sec.  3170),  act  as  leg:a1  advisor  and  attorney  for  State  Plant  Hoard 
(Sec.  3833),  act  as  legal  advisor  for  State  Rrjad  Department  (Sec.  1639) 
which  has,  hmvever,  a  special  attoniey  who  acts  for  it  in  ordinary  ca-'^es:  stie 
to  recover  tines  for  <!oing  husiiies.s  without  a  license  (Sec.  7450);  condnct 
prosecutions  a^jainst  defaulting  and  delinquent  surety  companies  (Sec.  t>J*J6), 
assist  in  iixinji  values  of  securities  dejiosited  with  State  Treasurer  hy  trust 
companies  under  the  Trust  Act  (Sec.  5131),  enforcement  of  vital  statistics 
law   (Sec.  32931. 

"Chapter  141^32.  Law.<!  of  l-lorida,  .Acts  of  1931.  creating  the  State  Kacing 

CommissiiPiT  designates  the  .\ttomey  General  as  the  official  attorney  for  such 
Commission,"  however  Chapter  17276,  .\cts  of  IWS.  empowers  the  Com- 
iiiisston  to  employ  an  attorney  at  salary  not  to  exceed  ?3,()00  (>er  annum. 

AIJ.MI.NISTRATIVE  DUTIES  ON   BOARDS 

The  Attorney  General  is  reiftiircd  to  jierform  a  great  variety  of  ad- 
ministrative duties  as  a  member  of  various  hoards  and  hi?  is  called  upon  to 
answer  numermis  inquiries  from  State.  County  and  Municipal  officers  as 
matters  ot"  information  and  as  an  aid  to  hriuR  ahout  uniformity  of  admin- 
istration of  the  law. 

The  nujor  part  of  the  imiwrtant  business  of  the  State  is  performed  and 
handled  by  Boards  and  Commissions,  created  by  the  Constitution  and  Law.^i 
of  the  State,  and  this  consumes  much  of  the  titne  ot  the  State  officials. 

The  .-\ttomey  General  is  a  memher  of  the  following  Boards  and  Com- 
missidus : 

BOARD  OF  COMMISSIONERS  OF  STATE  INSTITUTION? 

This  Board  is  conifjoseti  of  the  Goieniur  and  his  entire  caiiinet.  which 
includes  the  Attorney  General   (Sec.  17,  Art.   IV,  Constitution). 

This  Board  lias  tlie  management  and  control  of  all  the  State  I.nstii»tians, 
which  includes  the  Florida  State  Hospital.  State  Prison  Farm,  all  .State  con- 
victs, hoth  the  iodustrial  Schiiol  fur  Bo>s  and  the  ScIuhjI  for  Girls  and  the 
Home  for  the  Feeble  Minded. 

The  control  and  manai-'ement  of  these  institutions  places  upon  this  Board 
innomerahle  and  most  important  duties. 

The  Attorney  General  not  only  acts  sis  a  rneniber  of  tliis  Board  hut  is 
also  its  legal  advisor  in  the  various  legal  and  t|irasi  leRal  questions  arising 
in  the  maitagement  of  these  large  and  impiirtant  institutions. 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL.  29 


STATE  BOARD  OF  EDUCATrON 

This  Htiard  h  comiKiscti  of  the  Governor.  Secretary  of  State,  Aitonit'y 
General,  Statt  Treasurer  and  State  Syperintendent  of  PiiMic  tiistriictitm. 
(See  Sec.  12,  Art.  III.  Const,) 

LJpon  this  Bciard  is  imposed  the  duty  of  taking  cliarKe  of  a.ud  handling 
all  lands  of  the  State  held  for  editcatifinal  jniritoses,  also  to  ccinsen'c,  man- 
age and  safely  keep  the  educational  funds  of  the  State:  and  also  many  other 
duties  in  conneclico  with  the  general  education  system  of  the  State. 

The  Attorney  General  is  the  legal  advisor  of  this  Board,  as  well  as  member 
thereof. 

By  v-frtue  of  Chapter  7376,  Acts  of  1917  {Sec.  842.  C.  G.  U),  llic  memlwrs 
of  the  State  Board  of  Education  were  constituted  as  the  Stale  Vocational 
Board,  contemplated  hy  Acts  of  Congress  to  cootterate  with  the  hVlcral  Board 
of  Vocational  IWwcarion  in  the  Administration  of  the  Federal  Act, 

This  Board  designates  the  schools  at  which  vocational  educalion  in 
agricuhyre.  the  trades  and  industries  shall  he  taught  and  atwi  sees  to  the 
administration  of  the  provisions  of  this  law. 

STATE  BOARD  OF  PARDOXS 

Thi,s  Board  is  coniposed  of  die  Governor,  Secretary  of  State.  Attorney 
General,  Comptroller  and  Commii.sioner  of  .^frricnltnre.  (Sec.  12,  Art.  IV, 
Const, ) 

The  Con.stitntiou  jurives  this  Board  the  imwer  to  remit  (incs  and  forfeitures, 
comhnute  punishment,  grant  pardons  in  all  cases  except  treason  and  imtwach- 
meiit. 

With  an  average  prison  ptipulation  of  aliout  3,753  for  the  year  1939,  and 
3,677  for  the  year  1940,  it  can  readily  he  .'jeen  that  there  are  many  wlio  (eel 
the  itrKC  to  apply  for  clemency  of  some   form. 

Two  regular  mcetiiifrs  of  this  Board  arc  held  each  year,  and  during  the 
year  !'J39  there  were  1,501  apjilications  liled  with  the  Boanl.  One  hundred  and 
llfty-niue  pardons  and  48  [larolcs  were  granted.  During  tlic  year  I'MH  ihcre 
were  1,744  applications  tiled  with  the  Briard.  Two  hundred  and  seventy  jiar- 
ilan«  and  102  jianjles  were  jrranted.  Life,  lil)ert>',  suffering  and  anxiety  of  the 
a[>plicants,  as  well  as  dependents  and  society  in  general,  are  involved  and  nf 
necessity  careful  consideration  must  he  and  is  given  each  application,  and  this 
consumes  a  great  deal  cif  time  nf  each  memher  of  the  Board. 

TRUSTEFS  OF  THE  INTERNAL  IMPROVEMENT  FUND  AND 
STATE   BOARD  OF   DRAINAGE  COM. Ml  SSI  ONERS 

These  Boards  arc  ctimjHised  of  the  same  officials,  to- wit:  The  Governor, 
Attorney  General,  Contpt  roller,  State  Treasurer  and  Commissioner  of  .-Xgri- 
cnlture.     (See  Sec  KWS  and  1524,  respectively,  C.  G.  L.) 

The  Trnstets  of  the  Internal  Improvement  I'oni!  hold  title  to  and  have 
exclusive  management  and  cnntrol  of  all  lands  Wonginjs  to  the  State  which 
were  acquired  by  Acts  of  Congress  of  March  3,  1&45.  and  Scptemher  28,  1850, 
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which  at  this  time  amounts  to  apiiroximately  1,149,438.23  acres  of  swamp  and 
overflow  land,  2,645.00  acres  of  Internal  Improvtnient  land  proper,  and  an 
unknown  ctnantity  of  land  owned  by  the  State  under  Its  right  of  sovereignty. 

The  Attorney  General  is  attorney  and  counsel  for  this  Board.  The  legal 
work  by  way  of  foreclosures,  drafting  of  contracts,  advice  to  the  Board,  etc., 
is  very  large  in  volume,  and  practically  consumes  the  entire  time  of  one 
assistant  and  stenog^rapher. 

The  law  places  upon  the  Board  of  Drainage  Commissioners  the  duty  of 
establishing  a  system  of  canals,  drains,  levees,  dikes  and  reservoir  to  drain 
and  reclaim  the  swamp  and  overflow  lands  within  the  drainage  districts. 

Alnch   time  is  consumed  by  the  members  of  these  boards  in  carrying  ont 
the  duties  imposed  niion  them  relative  to  the  important  matters  invohcd. 

STATE  CANVASSING  BOARD 

This  Board  is  composed  of  the  Secretary  of  State.  Coinptroller  and 
Attorney  General.  (Sec.  348,  C,  G.  L. )  The  duties  of  this  Board  are  to 
canvass  the  returns  of  all  general  elections  for  State  officers. 

FLORIDA    SECURITIES   COMMISSION 

This  Commission  was  created  by  Chapter  14899,  .\cts  of  1913,  Laws  of 
l-lorida,  and  is  composed  of  the  Comptroller,  Treasurer  and  Attorney  General. 

This  Board  is  invested  with  the  power  of  administering  the  Att  and 
enforcing  its  provision.  The  purpose  of  the  Act  is  the  protection,  as  far  as 
possible,  of  the  investing  pulilic  in  the  purchase  of  securities.  The  duties  of 
this  BciarrI  retjuire  fr«]uent  meetings  and  consume  considerable  time  in 
hearings  and  study  and  investigatitm  of  Domestic  and  Foreign  Corporations, 
their  assets,  plans  of  operation,  etc, 

STATE  BUDGET  COMMISSION 

This  Commission  is  composed  of  the  Governor,  Secretary  of  State, 
Comptroller,  TreasLirer,  .\ttomcy  General,  Commissioner  of  Agriculture  and 
State  Superintendent  of  Public  Instrrction.  (Sec,  1366,  C.  G.  L..  also  Chap, 
14654.  Acts  IMl.) 

It  is  the  duty  of  this  Commission  to  make  and  assemble  reports  of  their 
own  departments  and  of  all  other  bureaus,  divisions,  officers,  commissions, 
institutions  and  other  State  agencies  and  thus  prepare  a  State  budget  to  be 
submitted  to  the  Legislature  as  a  basis  for  the  General  Appropriation  Bill. 
This  work  requires  much  careful  thought  and  consideration  and  consumes 
quite  con.sitlerable  time — mani'  departments  and  bstitiitions  desire  to  be  heard 
in  fairness  to  their  reports  anri  proposed  recommendations  to  be  made  in  the 
budget. 

BOARD  OF  ADMINISTRATION 

Chapter  14486,  Laws  of  Florida,  Acts  of  1929,  provided  for  a  depository 
of  sinking  funds  and  delinquent  taxes  and  other  moneys  for  road  and  bridge 
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indebtedness  of  the  counties  and  special  road  and  1) ridge  districts  of  tlie  State 
or  otherwise,  and  also  provided  for  the  issuance  of  refunding  honds  hy  such 
counties  and  special  road  and  bridge  districts,  and  provided  for  the  creatiofl 
of  tfie  Board  of  Administration  and  tfie  disbursement  of  such  funds  to  pay 
such  indebtedness,  etc. 

Section  12  c.f  ihis  Act  provided  for  a  F.oard  of  Administration,  consisting 
of  the  Governor  as  President,  the  State  Comptroller  as  Secretary  and  the  State 
Treasurer  as  Treasurer.  The  Attorney  General  is  the  legal  advisor  of  this 
Board  and  has  the  handUng  of  all  litigation  in  which  this  Board  is  a  r<3rty. 

Tile  Board  of  Administration  lias  become  one  of  the  most  active  ttoards 
in  the  State  Government,  due  to  the  large  amount  of  bonded  obligations 
existing  throughout  the  entire  State,  and  due  to  various  tlefaiilts,  readjust- 
ments and  refunding  operations. 

The  Uciard  meets  regularly  each  week  and  frequently  has  special  meetings. 
Its  business  i,"!  of  such  character  that  it  requires  the  presence  of  the  Attorney 
General  at  these  meetings,  and  there  has  devclo|)ed  a  very  large  amount  of 
litigation  in  which  the  Board  of  Administration  is  a  party.  During  the  two- 
year  period  covered  by  this  report,  the  Altcrney  General  has  handled  approxi- 
mately 400  cases  wherein  the  Board  of  Administration  was  a  jiarty. 

What  is  commonly  known  as  the  Kanner  Act,  to- wit,  Giapter  15801, 
Laws  of  Florida,  ,^cts  of  1933,  places  uiion  the  State  Board  of  Administration 
certain  duties  relative  to  the  purchase  of  bonds  with  the  gasoline  tax  money, 
and  this  added  greatly  to  the  many  duties  which  had  already  been  placed 
upon  this  Board. 

In  handling  the  county  and  various  district  tinances,  it  frequently  appears 
to  be  nccessarj'  to  change  investments  of  certain  bonds  and  to  sell  and  dispose 
of  bonds  held  for  investment  at  a  figure  less  than  par,  and  it  has  been  sug- 
gested in  an  opinion  of  the  Supreme  Court  that  the  proper  practice  in  doiiyg 
this  would  he  for  the  Board  of  Administration  to  institute  suit  in  chancery 
and  after  giving  to  interested  parties  due  notice,  obtain  a  decree  of  the 
chancellor  to  the  elTect  that  the  proposed  transfer  or  change  in  investment 
would  be  proper;  and  thus  it  is  that  the  burden  of  litigation  resting  upon  the 
.Attorney  General's  office  in  connection  with  the  niattcrs  pertaining  to  the 
Board  of  Administration  has  been  greatly  increased  as  these  various  settle- 
ments and  adj liStments  continue  to  be  retjiiired  to  be  made  for  the  best  interest 
of  the  counties  and  districts. 

COiMJlISSION  TO  EXAM  I.N  E  INTO  VALIDITY  OK  STATE 

WARRANTS 

This  (.Commission  is  composed  of  three  members,  the  Comptroller.  Treas- 
urer and  .\ttomcy  General, (Sec.  1361,  C.  G.  L.^  The  duty  of  this  Commission 
is  to  pass  ujxjn  the  validity  and  legalit>'  of  Comptroller's  warrants  and  the 
Treasurer's  certificates  issued  prior  to  July  1,   1871. 
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STATE  SINKhVG  FUND  COMMISSION 

This  t-omiiiission  is  composed  of  (ive  memliers — GovLTnor,  Secretary  of 
State,  Aitoriwj'  General,  Slate  Treasurer  and  State  SiiperiiUendetit  of  Public 
Instnietion.     (Sec.  1379.  C.  G.  L, ) 

The  ciuurnl  of  itie  sfciking  fund  to  retire  State  dcht  is  vested  in  this 
Commission. 

BOARD  Ol-~  ASSESSISIENT  OK  RAILROADS.  TELEGR.VPH  AND 
TELEPHONE  COMPANIES 

This  Board  h  composed  of  three  members — Comntroller,  Attorney  Gen- 
eral and  Treasurer.     (Sec.  9fi0.  C.  G.  L.) 

The  Board's  duty  is  to  make  assessments  of  the  railroad,  telegraph  and 
telegraph  pruperly  in  the  State.  To  do  this,  much  data  and  information  have 
to  lie  gathered,  hearings  held  and  most  carcfnl  consideration  and  ttiought  given 
to  the  matter  as  well  a*  mature  judgment  exercised  in  making  tliese  assess- 
ments. 

STATE  SCHOOL  BOOK  COMMISSION 

This  Commission  is  composed  of  the  Governor  and  his  entire  cabinet, 
which  includes  the  .Attorney  General.  ( Sec.  852,  C  G.  L. )  tt  is  the  duty 
of  this  lioard  to  select  and  adopt  a  uniform  series  or  system  of  school  books 
for  Mse  in  the  public  schools  of  the  State  and  to  enter  into  contracts  for  same 
with  the  publishers  and  to  enforce  tile  use  of  such  hooks. 

BO.A.RD  FOR  FIXING  VALUES  OF  INVESTMENT  SECURITIES 
OF  TRUST  COMPANIES 

This  Board  is  composed  of  the  Treasurer,  Attorney  General  and  Comptroller, 
and  its  title  indicates  the  scope  of  its  duties,     (Sec.  6131,  C  G.  L.) 

BOARD  OF  COMMISSIONERS  OF  OKEECHOBEE  FLOOD 
CONTROL  DISTRICT 

The  .Attorney  General  is  one  of  the  ten  members  of  this  Board,  The 
dnty  of  this  Board  is  to  establish,  construct  and  maintain  canals,  levees,  dikes. 
etc,  and  do  the  things  required  by  the  .Act,  looking  to  I'lood  Control  of  lands 
set  forth  and  described  in  the  .Act.     (Chap.  13711.  .Acts  of  192<A) 

DELINQUENT  TAX  ADJUSTMENT  BCJARD  OF  APPEALS 

This  Board  is  composed  of  the  Governor,  Treasurer  and  .Attorney  General. 
This  Board  sits  as  a  Board  of  .Appeals  in  tax  ai>i>eals  provided  for  in  the  Act 
creating  the  Board.     (Chap.  14S72,  Acts  of  1929.) 


\    . 
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BOARD  FOR  SUPERVISION  AND  REGULATION  OF  FORMS 

TO  bp:  used  for  assumption  of  risk  by 

SURETY  COMPANIES 

This  Board  is  composed  of  the  Governor,  Comptroller,  Treasurer  and 
Attorney  Genera!,  and  its  title  indicates  its  duties,     (Chap.    14489,  Acts  o£ 

1929.) 

STATE  BOARD  OF  CONSERVATION 

This  Bc»rd  is  composed  of  the  Governor,  Secretary  of  State,  the  Attorney 
General,  tlie  Comptroller,  the  State  Treasurer,  the  State  Superintendent  of 
Public  Instruction,  and  the  Commissioner  of  Agriculture,  (Chap.  16178.  Acts 
1933.)  This  Boanl  is  vested  with  various  duties  and  powers.  (See  Qiapters 
17008,   17011,  17016.   171 J  I,   17256,  and  1^68,  Acts  of  1935.) 

STATE  HOUSING   BOARD 

This  Board  is  composed  of  the  Governor  of  the  State.  State  Treasurer, 
Attorney  General  and  the  Comtnissioner  of  Agriculture.  (Chap,  16028,  Acts 
1933.)  This  Board  has  many  and  varied  duties  as  set  forth  in  the  Act 
creating  the  Board. 

Regular  weekly  meetings  of  the  Trustees  of  the  Internal  Improvement 
Fund,  State  Board  of  Education,  and  Commissioners  of  State  Institutitms  are 
held  once  each  week  on  Wednesdays.  The  State  Board  of  Pardons  holds  two 
regular  meetings  each  vear — March  and  Sejitembcr — and  numerous  other 
special  meetings  for  the  consideration  of  emergency  matters.  The  Railroad 
Assessment  Board  meets  annually.  The  Florida  Security  Commission  meets 
two  or  more  times  per  month  and  the  other  Ixiards  meet  at  irregular  times, 
monthly,  tjnarterly,  annually  «r  biennially,  as  called  by  their  respective  chair- 
men^the  meetings  being  called  and  held  as  the  husiness  of  the  particular 
board  denrnnds. 

OFFICIAL  OPINIONS 

In  accordance  and  compliance  with  the  Constitution  and  statutes  of  the 
State,  I  have  during  the  period  of  this  report,  upon  request  of  the  adminis- 
trative officers  of  the  Executive  Department  of  the  Stale  Government,  pre- 
pared written  opinions  covering  their  official  duties  and  powers,  and  have 
advised  with  them  generally  when  called  upon. 

-■^s  required  by  law  copies  of  all  such  opinions  arc  on  fde  in  this  office 
and  many  of  them  arc  set  out  in  full  in  this  report  for  convenient  use  hy  all 
such  officers  and  others  who  may  have  an  interest  in  them. 

This  office  has  been  frequently  called  upon  by  other  State  officers,  boards 
and  commissions,  sitcb  as  the  State  Hotel  Commission,  Stale  Board  of 
Conservation,  State  Labor  Inspector,  Stale  Board  of  Control,  State  Board  of 
Health,  etc.,  for  opinions  atid  advice  coveting  their  powers  and  duties,  and 
while  this  oflice  is  not  expressly  required  to  do  so,  yet    I   have  at  all  times 
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sought  to  render  such  advice  and  furnish  such  written  opinions,  feeling  that  it 
would  he  of  assi  stance  in  the  proper  interpretation  and  application  of  the 
statutes  covering  their  pruvcrs  and  duties. 

Some  of  these   opinions   arc   set    forth  in   this   report. 

There  is  a  large  volume  of  work  done  hy  this  office  in  the  nature  of 
consultation  with  officers  wherein  legal  advice  is  sought  on  various  questions 
arising  in  the  difTereni  departments,  IVequently  much  time  is  re([iured  in 
making  proper  investigation  in  order  that  proper  advice  may  be  gi\'en.  Very 
fnuch  time  of  the  Attorney  General  is  thus  consumed  but  from  the  very 
nature  of  the  work,  no  record  of  it  can  l>e  made  and  hence  is  not  incorporated 
herein. 

STATE  STATUTES  TESTED  IN  THE  SUPREME  COURT  OF 
FLORIDA  AND  IN  THE  FEDERAL  COURTS 

A  large  number  of  State  statutes,  and  especially  revenue  producing 
stattues,  have  been  challenged  and  attacked  by  appropriate  Court  proceedings, 
both  in  the  State  and  Federal  Courts.  A  complete  table  of  such  cases,  show- 
ing the  present  status  is  incorporateti  in  this  report  as  well  as  all  civil  cases 
generally,  other  than  those  above  mentioned  which  have  had  my  attention. 

Criminal  cases  reaching  the  Supreme  Court  have  alt  been  given  proper 
attention,  briefs  filed  and  arguments  made,  the  details  of  and  present  status 
is  shown  in  the  scheduled  report  herein.  This  also  applies  to  all  certiorari 
and  habeas  corpus  proceedings. 

REPORTER  FOR  THE  SUPREME  COURT 

The  Constitution  requires  the  Attorney  General  to  act  as  reporter  for  the 
Supreme  Court. 

During  the  twt^-^■ear  period  covered  by  this  report,  the  Attorney  General 
has  acted  as  reporter  for  Volumes  134.  13S,  136,  137,  138.  139,  140.  141.  142 
and  143  of  the  Florida  Supreme  Court  Reports. 

All  this  work  i,t  finite  exacting  and  requires  the  greatest  care  for  it  must 
be  accurate.  Supplying  omitted  citations  of  cases  mu.'^t  be  done  by  research 
and  interlineation  of  the  liook  and  page  where  same  may  be  found — this 
occurs  where  the  Court  cites  a  case  decided  at  its  current  term  and  is  at  the 
time  unable  to  give  book  and  page  of  same. 

An  Index  Digest  of  the  eases  of  each  volume  of  the  reports  must  be 
carefully  made  before  it  can  be  printed. 

The  Court  ctpects  the  Attorney  General  to  insert  in  each  report  a  cross 
index  reference  of  where  each  case  reported  may  he  found  in  the  Southern 
Reporter — this  requiremeut  has  been  met  at  all  times  but  it  can  readily  be 
seen  that  to  supplj-  these  references  requires  nnich  labor  and  time. 

PUBLISHING  ACTS  AND  RESOLUTIONS  OF  LEGISLATURE 

The  .\cts  and  resolutions  of  the  Legislature  of  the  State  for  1935  have 
been  published  with  marginal  abstracts,  as  required  by  law,  under  the  direc- 
tion of  this  office. 
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An  index  to  these  laws  and  an  index  lo  the  journals  of  each  branch  of 
the  Legislature  were  also  prejiared  under  the  direction  of  this  office,  the  index 
to  the  journals  having  been  prepared  as  provided  by  Section  128  (104)  Com- 
piled  General    Law^,    1927.  ^ 

EXAMINATION  OF  ABSTRACTS  OF  TITLE 

Where  conveyance  of  titte  is  made  to  the  State  or  any  of  its  institutions, 
the  abstracts  are  submitted  to  the  Attorney  General,  as  well  as  abstracts 
covering  title  lo  property  on  which  mortgages  are  deposited  with  the  State 
Treasurer  as  securities  under  the  Trust  Act.  This  consunics  ccwtsidcrabic  time 
as  and  when  these  matters  are  presented. 

EXTRADITION   MATTERS 

It  is  the  fixed  iwlicj  of  the  Governor  to  refer  to  the  Attorney  General 
the  application  (or  extradition  of  fugitives  from  justice  These  application* 
have  to  be  examined  and  approved  or  rejected,  and  not  infrequently  hearings 
are  requested  and  had  and  written  recommendations  trmde  to  the  Governor, 
all  of  which  require  considerable  time  of  either  the  Attorney  General  or  one 
of  the  Assistants. 

OFFICE  FURNISHINGS  AND   LIBRARY 

Cooperating  in  the  spirit  of  economy.  I  have  purchased  only  such  small 
itenis  of  furniture  as  was  absolutely  necessary  and  have  fiought  only  si*ch 
books  for  the  library  as  were  necessary  in  particular  cases  actually  in  the 
office.  The  continititig  series  of  law  books  luve,  of  course,  been  kept  up  tu 
date. 

ADDITIONAL  REMARKS  BY  ATTORNEY  GENER.\L 

During  the  years  IQ39-1940,  the  period  covered  by  this  Report,  the  volume 
of  work  bandletl  by  this  office  has  greatly  increased.  Some  idea  as  to  the 
extent  of  this  increase  is  afforded  from  a  comparison  of  tlie  number  ol  ca»es 
handled  during  this  period  and  the  years  1937-1938.  This  comparison  discloses 
that  there  have  been  2,250  civil  cases  and  401  criminal  cases  during  the  period 
cov'ered  by  this  Report,  an  increase  over  the  previous  two-year  period  of  ISl 
cases.  There  has  beeiv  a  correppondinK  increase  in  retiuests  for  legal  advice, 
from  various  State  officers  and  departments  requiring  numerous  conferences 
and  extensive  legal  research. 

During  the  last  year  there  has  been  no  diniinution  of  the  many  problems 
which  have  arisen  in  connection  with  State  boards  and  commissions.  This  is 
true  also  of  new  statutes  dealing  with  taxation,  social  welfare  and  a  wide 
range  of  subjects.  For  example,  there  has  been  considerable  litigation  as 
well  as  other  leg.il  work  relating  to  the  collection  of  estate  taxes,  a  tax  which 
until  recently  has  been  expressly  prohibited  by  the  Constitution,  but  which 
has  now  become  an  important  source  of  State  revenue. 
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STATUTE   REVISION   AND  RESEARCH 

In  my  biennial  rei>art  of  January  1,  1939,  1  recommended  that  the  Legis- 
lattire  provide  for  a  revision  of  atl  statutory  law  fnr  submission  to  the 
Legislature  <if  1941. 

It  is  with  jileasure  that  I  report  that  the  1939  Legislature  followed  tny 
recommendations  and  enacted  Chapter  19140.  which  provides  for  the  revision 
by  tlie  Attorney  General,  and    fnr  legislative  research,  and  hill  drafting. 

In  making  the  selection  of  the  personnel  to  carry  out  the  provisions  of 
the  law.  I  was  greatly  assisted  by  the  Law  Book  Committee  and  the  officers 
of  the  Florida  Bar  Association  and  with  their  cooperation  I  obtained  the 
services  of  men  who,  because  of  past  experience,  were  well  qualified  for  the 
work-  I  selected  as  chief  reviser.  Lewis  H,  Trihble,  Dean  of  the  College  of 
Law  at  Stetson  Universiti',  who  resigned  from  his  position  on  the  faculty 
of  that  Institution  in  order  to  accept  the  appointment.  As  first  assistant  I 
selected  Fred  M.  Bums,  2  man  of  ability  in  research  and  pleading.  For  the 
junior  assistants,  I  also  selected  men  of  ability  and  training  along  the  lines 
required   for  such  work. 

I  wish  here  to  express  my  appreciation  to  the  Bench  and  the  Bar  of  the 
State  for  the  help  which  rtiey  have  given  me  in  the  matter  of  this  revision. 

The  work  is  pr<x:eeding  satisfactorily  and  the  preliminary  edition  of  the 
revision  will  be  promptly  submitted  to  the  1941  Legislature  as  provided  by 
law.  l.'opie.'i  will  !)e  sent  some  time  before  the  convening  of  the  Legislature 
to  the  members  tliereof. 

Before  commencing  the  revision,  Mr.  TribWe  and  Jlr.  Bums  spent  some 
lime  in  ^^'isco^sin  and  Kentucky,  studying  re\'ision  work  as  carried  on  in 
those  States,  and  they  had  considerable  correspondence  with  meml>ers  of  the 
Bench  and  Bar  of  the  State  as  to  their  experience  with  the  present  laws  and 
their  suggestions  for  the  betterment  of  such  laws.  As  a  result  of  this,  and 
the  intcnsii'e  study  and  apftlication  to  their  work  given  by  the  entire  Revision 
Department,  the  great  task  set  Iwfore  them  is  being  performed  efficiently 
and  expeflitiou.sly. 

To  completely  carry  into  effect  my  recommendations,  it  is  necessary  for 
the  Legislature  to  enact  a  l)ill  placing  the  statute  revision  work  on  a  con- 
tinuous basis  in  ctrder  that  revisers'  bills  may  be  prepared,  revising  and 
changing   our   stalutcs  tu   tit   modem   conditions   and   developments. 

The  Revision  Department  is  also  a  legislative  research  bureau,  under  the 
Act  of  the  Legislature,  and  in  this  caiiacity  it  will  be  of  great  assistance  not 
cmly  to  the  luemhers  of  the  Legislature  and  to  this  office,  hut  to  the  citizens 
of  the  Slate.  In  order  to  make  this  defjartmeut,  as  a  research  bureau,  more 
efficient,  there  should  lie  established  a  legislative  reference  library.  Any 
legislator  or  citizen  desiring  the  complete  history  of  any  legislation  may 
obtain  through  such  legislative  bureau  comjilete  and  detailed  data,  as  to  the 
number  of  session  laws  passed  on  tlic  subject,  the  first  time  such  law  ap- 
peared in  tile  statutes,  its  historical  background,  and  the  action,  if  any,  of 
Other  States  along  similar  tines,  and  related  statutes. 
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Heretofore  the  Attorney  General  ami  his  staff  have  drafted  hills  for 
intlividnal  members  uf  the  Legislature.  It  the  reviiiiati  work  is  placed  on  a 
permanent  hasi«,  hill-clra  fling  duties  will  be  assi^ed  to  the  rnemticrs  of  the 
revision  personnel  who,  because  of  the  experience  they  are  now  gaining  and 
their  spceitic  training,  will  make  this  service  more  efficient  and  satisfactory. 
Legislators  may  avail  themselves  of  the  expert  services  of  such  a  staff  for 
the  purposes  of  bill  drafting  or  research  on  leg:islative  matters. 

If  a  bill  is  enacted  by  the  1941  Legislature  placing  the  revisimi  vrurk  vn  a 
permanent  basis,  and  I  strongly  recommend  such  action,  outtnrided  law  will 
he  eliminated;  the  statutes  will  lie  continuously  improved;  tliere  will  be 
better  legislation  and  fewer  law  suits  for  the  purpose  of  Interpretitig  tlw 
statutory  law ;  all  the  general  statutes  will  be  contained  in  one  volume  and 
the  annotations  in  one  volume;  and,  1  liclicvc  that  the  Stale  will  be  enabled 
to  sell  both  \'o]unies  for  a  price  not  exceeding  $15.00,  thus  placing  the  laws 
and  annotations  in  reach  of  all. 

Heretofore  the  laws  of  various  bur^us  and  departments  of  this  govern- 
ment especially  affecting  such  bureau  or  department,  have  been  separately 
compiled  and  printed.  There  will  be  no  necessity  for  this  in  the  future,  as 
the  Revision  department  can,  in  pamphlet,  or  bound,  form,  provide,  at  cost, 
copies  of  the  laws  respecting  such  bureau  or  depaitment.  This  will  bring 
about  a  certainty  of  the  inclusion  of  all  laws  and  a  uniformiiy  in  their 
presentation.  I  am  sure,  also,  that  it  will  greatly  reduce  the  cost  of  pro- 
duction of  these  pamphlets. 

Before  closing  tliis  Report,  I  wi.sh  to  pay  tribute  to  the  personnel  of  the 
Office  of  tile  Attorney  General.  .As  I  have  stated  before,  my  i>redecessor  had 
assembled  an  efficient  and  cajiable  staff.  This  staff,  except  as  it  has  been 
reduced  by  voluntary  resignations,  has  remained.  They  have  performed  their 
duties  satisfactorily,  effieieirtly  and  with  a  high  sense  of  their  resitonsibility 
to  the    Slate. 

It  is  fitting  before  leaving  this  office,  at  the  expiration  of  my  term,  that 
I  acknowledge  with  deep  appreciation  your  consideration  and  confidence  and 
that  of  my  fellow  meniliers  of  tiic  Cabinet,  the  members  of  the  Legislature, 
the  Judiciary,  the  State  Attornei's  and  other  prosecuting  officers  of  the  State, 
and  the  officials.  Boards,  and  Commissions  iif  the  State  and  Federal  govern- 
ments, the  counties  and  the  municipalities,  which  have  made  our  work  easier 
and  more  effective. 

I  bespeak  for  my  successor,  the  llonoraide  J.  Tom  Watson,  the  same 
kindly  consideration  which  I  have  enjoyed. 

With  best  wishes  for  the  conlintiet!  progress  of  our  State  and  snccess 
for  you  and  all  others  who  have  or  will  have  the  honor  to  serve  it. 


Respectfully, 

GRORGE  COUPER  GIBDS, 

Attorney  General. 
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VIII 

APPROPRIATIONS  AND  EXPENDITURES 

Attorney  General 

Salaries 

APPROPRIATIONS 

Balance  Jannan    1.  1939 $  30.349.64 

Appropriation  July  1.  1939,  to  July  1,  1941. ..„ 140,000.00 


Total _... „ —    $170,349.64 

EXPENDITURES 

SALARIES 

January  1,  1939,  to  July  1.  1939 „ $  30.039.06 

Amount  Reverted  June  30.  1939 . .„ 310.58 

July  1,  1939,  to  Jamiary  1.  194l.....:,^„.^„™„ 93.744.86 


Total    „... $124,094.50 


Balance  Jamiary  1.  1941. . ^ ..__„ „_ $  46.255.14 
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NECESSARY  AND  REGULAR  EXPENSE 

Attorney  General 

APPROPRIATIONS 

Ralamc  January  1.  1939 _„..i  I2.096J4 

Appropriation  July  1.  \939,  to  July  1.  1941 24,000.00 

Total .- „ -_- $  J6.09624 

EXPENDITURES 

January  1.  1930.  to  January  I,  1941 „ „$  18,785.99 

(These  expenditures  co*'cr  oflfice  equipment,  law 
Itnoks,  editing  and  indexing  Sitprcme  Court  Re* 
tK>rt5,  telephone,  telegrams,  statiunery,  stamfis, 
traveling  expenses  of  the  Attorney  General  and 
Assistants,  when  on  business  directly  affecting  the 
office,  suhscriptions  to  all  legal  publications,  office 
supplies,  and  printing  the  .^lta^ney  General's  Re- 
port and  Suggestions  to  the  Legislature,) 

Amount  reverted  July  1.  1940, 1.593.41 

Outstanding  bills  January   1,    1941 „..,.„„..„, 2,988,81 

Total    „.„ „., $  23J682I 

Balance  January  I.  1941. ,„ $  12,728.03 

APPROPRIATIONS 

STATCTOHV    REVtSFON    nEPAHTMENT    AALAKIGS    AND    NFXESSAKV 
AND    REGt^LAK 

July  1.  1939,  to  July  1,  1940 , J$  20,000.00 

July  1,  1940.  to  July  1,  1941 _„ . 20J30O.0O 

Total   ^    $  40.000.00 

EXPENDITURES 

SAtj^fttes 
July  1,  1939,  to  January  1,  1941 .$  27,227.48 

SFXTEHSMCir    AND  SEGL'LAB 

July  !,  1939.  to  January  1,  1941 „.  Z078.06 

Amount  Reverted  July  1,  1940 __ .^  SjOO 

Outstanding  Bills  January  I,  1941 „.„..„„__ 2,739.51 

Total , „_ ......     ,    $  30.050  03 

Balance  January  1,  J941 _._„_    |    9.949.97 
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IX 

COMPILED  STATEMENT  OF  ALL  GASES 

HANDLED  FROM  JANUARY,  1939» 

TO  JANUARY,  1941 

CIVIL 

Number  of  cases  pending  January  1,  1939 1,065 

Number  of  cases  docketed  from  Jan.  I,  1939,  to  Jan.  1,  1941 -.,   1,157 


Total   ..-^™.^ - 2,250 

Number  of  cases  disposed  of  from  Jan.  1,  1939,  to  Jan.  1,  1941 1,922 


Total  pending  January  1,   1941, 328 

CRIMINAL 

Number  of  cases  pending  January  1,  1939 137 

Number  of  cases  docketed  from  Jan.  1,  1939,  to  Jan.  1,  1941 264 


Total  «,.„^_. „ -..- - _ 401 

Number  of  cases  disjMJsett  of  from  Jan.  1,  1939,  to  Jan.  I.  1941 351 


Total  pending  Januarj*  1.  1941 SO 

STATEMENT  SHOWING  COMPARISON  OF  CASES  HANDLED 
FOR  A  SLX-YEAR  PERIOD 

193f;-1936  1937-1938  1939-1940 

Cixil  Cases „ „ 1.136  1,987  2,250 

Criminal  Cases „ 388  S62  401 


Totals    1,524  2,499  2,651 
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REPORTS  OF  STATE  ATTORNEYS  FOR 

YEARS  1939.1940  UNDER  SECTION 

132  G.  G.  L. 


FIRST  moiciAL  cTBCtnrr 

Escamhia  County  Santa  Rosa  Countj' 

Okaloosa  County  Walton  County 

ESCAMBIA: 

Indictments  No  Bills  Verdicts  of 

Rcturn«l  by  Returned  by  Not  Guilty 

Grand  Jury  Grand  Jury  Returned 
M  omicide : 

First  Degree „ „_„.         2  7  1 

Second  Degree  . 4  —  — 

Rai)c . —        —  3  — 

Assaults: 

With  Intent  to  Commit  Felony I  —  — 

Misconduct  of  Oflficers ,..        —  2  — 

Adultery,    Fornication,    etc   3  —  — 

Miscellaneous    Crimes    Not    Otherwise 

En  utile  rated  : 
Election  Law  Violations  ™—  4  J  2 

OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Ntunbcr        Disposition 

Bond  Validation  Proceedings  „ „..^......_.^ 8  — 

Criminal   Hearings  Attended  _~- — — .         18  — 

Respectfully  submitted, 

E.  DIXIE  BEGGS.  JR.. 

State  Attorne)-. 

OKALOOSA : 

Indictments  No  Bills  Verdicts  of 

Returned  by  Returned  by  Not  Guilt  y 

Grand  Jury  Grand  Jury  Relumed 
Homicide : 

First  Degree    —  3  — 

Second   Degree , .          I  —  — 

Manslaughter    — .- 2  11 


BrENNLAi  REPORT  OF  THE  ATTORNEY  GENERAL. 


Rotjbery : 

Anmed    .,„ _„ . 7 

A!t»aults : 

With  intent  to  Commit  Felony „  9 

Other    Assault!;    ....:.. 1 

Arson  and    Kindred   Offenses...._™_ 1 

Burglary  and  Kindrcfl  Offenses  ...,_ II 

Larceny : 

Of  Automobiles  ™_„.-„„_ — 

Of  Cattle  19 

Kindred  Offenses  , ~- 2 

Emberziemcnt  —  2 

False  Pretenses  and  Kindred  Offenses.,  2 
ForRery,   Counterfeiting  and   Kindred 

Offenses    4 

Trespasses,  Ittjuring  Buildings,  etc  1 

Perjury _„ 1 

Resisting  Arrest,  etc  „„___ 1 

Adulter!-,  Fornication,  etc —,— _.  6 

Desertion  and  Withholding  Suport 

from  Wife  and  Children  „  4 

Miscellaneoii!i    Crime*    Not    Otherwise 

Enumerated  : 

Election  I^w  Violati<Mis .,,..  — 

Injuring  Cattle  .  I 

Shooting  into  Dwelling  „.„. 1 

Driving  while  Drunk  and 

Injuring    Person    —  1 


4 
1 
t 
8 

1 

10 
1 
1 
4 


1 
3 

11 


2 
2 


Z 
4 


OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Dispositioii 


Bond  Estreature  Proceedings 

Criminal   Hearings  Attended  ...^ 
Other  Cases  Not  Ennmerated 
Handled  hy  State  Attorney 


Number 
6 
10 


Nuisances 
Enjoined 


Rcsfiectfutly  submitted, 

E.  DIXIE  BEGGS,  JR^ 

State  Attorn^, 


SANTA  ROSA ; 


Homicide : 

First   Degree  , 
Manslaughter 


Indictments 
Returned  by 
Grand  Jury 

2 

I 


No  Bills 
Returned  by 
Grand  Jury 

3 

1 


Verdicts  of 
Not  Guilty 
Returned 
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Robbery : 

Unarmed    „ ., 1                   — ^  — 

With  intent  to  Conuntt  Fetony.....^.        12                      7  1 

Other    Assaults    „          5                        d  — 

LiW  and   Defattiation... ._„_.       —                     I  — 

Arson  and   Kindred   OfTenies -          1                     -— '  1 

Burglary  and  Kindred  Offenses 17                     4  1 

Larceny  : 

Of  Cattle 5                    4  3 

Kindred  Offenses  - „..._.... ..  2—1 

False  Pretenses  and  Kindred  Offenses..          9                       S  ^ 
Forgco'i  Counterfeiting  and 

Kindred  Offenses  «           I                       —  ^ 

Trespasses,  Injuring  Buildings,  etc.  ....        12—4 

Perjury — «           1                      —  ~~ 

Adultery,    Fornication,    etc 4                         5  — 

Incest _ . — .- —                      2  — 

Crime  Against    Nature   .,.,^„„^.  — .          1                     —  — 

Desertion  and  Withholding  Support 

from  Wife  and  Children  4                     1©  — 

Miscellaneous    Crimes    Not   Otherwise 

Enumerated  : 

Election  Ijavt  Violations  .™_ „         2                   —  — 

Hit  and  Run  Drivers  — .           1                      —  ■^ 

OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Number  Disposition 

Appeals  from  Lower  Court  to  Circuit  Court 4  — 

Bond   F.streatnrc   Proceedings   ~~„ — _„_—          4  — 

Criminal   Hearings   Attended  — .- —        12  — 

Habeas  CorjHts  Hearings  Attended 6  — 

Other    Cases    Not   Enumerated    Handled    by   State  Nuinnccs 

.\ttorncy    — -.., - 2  Enjoined 

Re  spec  I  fully  submitted, 

E.  DIXIE  BEGGS,  JR., 

Stale  Attorney. 

WALTON : 

Indictmcnu        No  Bills  Verdicu  of 

ReturTKd  by     Returned  by  Not  Guilty 

Grand  Jury      Grand  Jury  Relumed 
Homicide : 

First  Degree ™_«_ —          11  — 

Manslaughter    „__-. 1                       2  — 

Rape    -™         1                    2  — 
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Robbery ; 

Armed  3  2  '                  — 

False  Imprisonment  and   Kidnaping, 2  —  — 

Assaults : 

With  intent  ta  Coinfntt  Felony 23  8  4 

Other  Assaults  S  12  — 

Arson  and  Kindred  Offenses., - -          2  2  — 

Burglary   and    Kindred   Offenses 25  10  — 

Larceny : 

Of  Antomobiles    - ..^„„         7  2  — 

Of  Cattle 2  3  1 

Kindred    Offenses   4  —  — 

Embezzlement 3  12 

False  Pretenses  and  Kindred  Offeiifes.,        —  11  — 

Forgery,    Coimterf  citing    and    Kindred 

Offenses    6  — ■  — 

Trespasses,   Injuring  Bnildings,  etc 11  6  — 

Resisting  Arrest,  etc.  ..™„ .  .„ —  2  — 

Conspiracy  .^ ,— .,, ._ _ —  2  — 

Adultery,  Fonticatioii,  etc.  „ 10  9  1 

Bigamy 1  —  — 

Miscegenation 2  —  1 

Crime  Against  Nature  ~ 1       '  —  — 

I>esertion  and  Withholding  Snpport 

from  Wife  and  Children  8  7  — 

Miscellaneotis    Crimes    Not    Otherwise 
Enumerated : 

Election  Law  Violations —        —  3  — 

Injuring  Cattle — —  4  — 

Shooting  into  Dwelling  ~„- —  I  — • 

OTHER  CASES  HANDLED  BV  STATE  ATTORNEYS 

Number       Disposition 

Appeals  from  Lower   Court  to  Circuit  Coitrt 7  — 

Bond    Validation    Proceedings „ .„ ~.„  1  — 

Bond  Estrealure  Proceedings ,.,.. ■..^.■^ :_ 5  — 

Habeas  Corpus   Hearings  Attended 2  — 

Other    Cases    Not    Enumerated    T-fandied    hy    State  Nuisances 

Attortiey    ..... „ 4  Enjoined 

Respectfully  submitted, 

E.  DIXIE  BEGGS,  JR.. 

State  Attorney. 
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SECOND  JUDICIAL  OKCCIT 

f  Franklin  County  Leon  County 

Gatisden  County  [.rbert)   County 

Jefferson  County  •  Wakulla  County 

FRANKLIN; 

Indictments  N'o  Bill*  Verdicts  of 
Rrturnedhy  Rettirnwl  hy  Not  Guilty 
Grand  Jury      Grand  Jury       Returned 

Momieide : 

First  Degree  _„_„_ , ,.  4  I  * 

Second  Degree  — «. 2  '—  — 

Mnnslau.!{hler    „„ „,i — ,~  —  I  — 

Assaults : 

With  Intent  to  Commit  Felony.,,..  8  3  2 

Other  Asuaults „ -.„  6  1  — 

Burg^lary  and  Kindred  OflFenses...™ 31  4  8 

larceny : 

Of  .^utomnhiles  .....„„„„_„ ^  1  —  — 

Of  Cattle  3  1  — 

Kindred  Offenses  -._^ „ -»  2  —  — 

Forge r>-.    Ct»;mtcrf citing    and    Kindred 

Offenses    ,  2  1  — 

Perjury     „ — 3  I  1 

Resisting  Arrest,  etc  1  —  -~ 

Incest ".- 1  —  — 

Desertion    and    Withholding    Support 

fniiu  Wife  and  Children 9  —  — 

Mi  seel  lane  ruts    Crimes    Not    Otherwise 
Enumerated : 

Selling  Property  Subject  to  Lien  ..  1  —  ■ — 

Aiding  Prisoner  to  Escape. 2  —  — 

Contempt  of  Court ~ 1  —  — 

Burning  Woods  ..,. 3  —  — 

OTHER  CASES  HANDLED  BV  STATE  ATTORN FYS 

Number        Disposition 

Criminal    Hearings  .Attended 27  — 

Resfiect  fully  suhmiucd, 
O.  C.  PARKFR.  JR. 

State  Altamcy, 


GADSDEN ; 


Homidde : 

First  Degree 


Indictments 
Returned  by 
Grand  Jury 


No  Bills 
Returned  by 
Grand  Jury 

1 


Verdicts  of 
Not  Guilty 
Returned 
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Second  Degree 

Manslaughter ~,..„ 

Rohbery  : 

A  rmed    

Unarmed    ,.,^.«.., 

Assaults : 

With  Intent  lo  Commit  FeJony.. 

Arson  and  Kindred  Offenses 

BnrKlary  and   Kindretl  Offenses 

Larceny  : 

Of    Automobiles 

Of  Cattle  and  Hngs „_„ 

Kindret!  Offenses  

Eniljczzlement  „ 


False   Pretenses  and  Kindred  Offenses.. 
Forgery.    Counterfeiting    and    Kindred 

O  Senses ..,.....„ 

Perjury    .... 

Incest „ ,  ., 

Crime  Against  Nature™. 


Desertion     and    Withholding     Support 
from  Wife  and  Children. 

Miscellaneous    Crimes    Not    Otherwise 
Enumerated : 

Keeping  Mouse  of  111  Fame..— 

Maliciou.s  Destruction  of  Property 

Receiving  Stolen  Property 

Selling  Personal   Property  Subject 
to  Lien 


1 
9 

3 
3 

15 

2 

35 

4 

23 

4 

3 

6 

13 
3 
2 
2 

22 


2 

4 


OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Disposition 


Appeak  from  Lower  Court  to  Circuit  Court- 
Bond    Estreature    Proceedings 

Criminjil   Hearings  Attended _. _ 


JEFFERSON: 


Homicide : 

First   Degree  . 

Manslaughter 


Number 
3 
2 
28 


Respectfully  submitted, 
O.  C.  PARKER,  JR., 

State  Attorney. 


Indictments  No  Bills  Verdicts  of 

Returned  by  Returned  by  Not  Guilty 

Grand  Jury  Grand  Jury        Returned 

.2  2                      — 

2  I                      1 
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■■»'■" 


Asiautts : 

With  Intent  to  Commit  FeJony.. 
Othcr  Assaults 

Burglary  ami   Kindred  OfTenses , 

Larceny : 

Of  Cattle  „™„ ..- 

Kindred  Offenses „ _ 

Forger)'.    Counterfeiting   and    Kindred 
Offenses     

Bigamy   _ 

Mi<iceUaneoii!i    Crimes    Not    Otherwise 
Enumerated : 

Cutting  Fence  ..._ 

Shooting  into   Dwelling 

Malicious  Mischief  _ „ 


2 
2S 

3 

I 

4 

7 

1 
2 

^^ 

1 

2 

1 



t 

2 
1 

— 

t 

I 

i^» 

^_ 

OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Number        UisiMisttion 


Bond   Estreature   Proceedings.. 
Criminal  Hearings  Attended.... 


6  — 

20  - 

Respectfully  submitted, 
O.  C  PARKER,  JR.. 

State  Attorney. 


LEON: 


Indictments 
Returned  by 
Grand  Jury 


Homicide: 

First  Degree  -^ 6 

Second  Degree 7 

Manslaughter   ™  „ _.,„._  S 

Robbery : 

Armed    „>_ 1 

Unarmed 3 

Assauhs: 

With  Intent  to  Commit  Felony 2S 

Other  Assaults 5 

Arson  and  Kindred  Offenses „ .„-..  2 

Burglary  and  Kindred  Offenses ....„  93 

Larceny : 

Of  .'\utonmbites 9 

Of  Cattle  ™... 30 

Kindred    Offenses    . . 29 

EmtM:z2lement : 

Public  Officers „..  7 

Other  Kinds  .. 5 


Mo  Bills 
Returned  by 
Grand  Jury 

3 
3 
2 


5 

2 

15 

2 
4 
3 

1 
2 


Veniicts  flf 
Not  Guilty 
Returned 

1 

1 

1 


12 
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False  Pretenses  and  Kindrett  Offenses..          3  —  — 
Fbreen-,    Connterf citing   and    Kindred 

OflFenses    „___.. _..        30  5  2 

Crime  Against  Nature 3  —  -~ 

Desertion     and     With  lidding     Support 

from  Wife  and  Qiildren -,.        23  7  6 

Jliscellaneoiis    Crimes    Not    Otherwise 
Enumerated : 

Honse  vi  III  Fame 4  4  — 

Operating    ijotor    Vehicle    without 

License    11  —  — 

Lewd   and   lascivious   Association 

Unmarried  Peoiile  5  —  — 

Culpable    Negligence    4  —  — 

Hit  and  Run  Drivers : S  —  — 

Possession    Morphine   1  —  — 

Praciieing  Medicine  without  License          3  —  — 
Moving  Personal  Property  Subject 

to  Lien   ..— _ 2  —  — 

Contempt  oi  Conrt 3  —  — 

Impersonating  Oflficer , — _ 2  —  — 

OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Number        Disposition 

Appeals  from   Lower  Court  to  Circuit  Court 5  — 

Bond    Validation    Proceedings .  5  — 

Bond   Estreature   Proceedings  „  12  — 

Criminal    Hearings  Attended ^  95  — 

Hab^s  Corpus   Hearings  Attended ^_  10  — 

Other  Cases  Not  Enumerated  Handled  by  State  At- 
torney     „ - 25  — 

Respectfully  submitted, 

O.  C  PARKER,  JR., 

State  Attorney. 


LIBERTY : 

Indictments 

No  Bills 

Verdicts  of 

Returned  by 

Returned  by 

Not  Guilty 

Grand  Jury 

Grand  Jury 

Returned 

Robbery  : 

Armed     _ - 

1 

1 

— 

Unarmed 

1 

— 

— 

Assaults  : 

With  Intent  to  Commit  Felony — 

3 

— 

1 

Other    Assaults 

2 

2 

1 
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Arson  and  Kindred  Offenses  — 

Burglary  and  Kindred  Offenses .„. 

larceny  : 

Of  Automobiles  „ ^ . 

Of    Cattle , 1.. 

Kindred  Offenses  ._.„„ — . 

FcM-gery,    Counterfeiting    and    Kindred 
O  ffenscs    - 

Resisting  Arrest,  etc 

Desertion     and     Withholding     Support 
from  Wife  and  Children.. 

Miscellaneous    Crimes    Not    Otherwise 
Enumerated : 
Selling   Personal    Property   Subject 

to  Lien — . — 

Obstructing  R.  R.  Tracks „ 


4 

1 

— 

1 

— 

— ■ 

1 
2 

1 

1 

1 

^ 

— 

6 
J 

2 
1 

I 

3 

2 

1 

OTHER  CASES  HANDLED  BY  STATE  ATTORN EYS 

Disposition 
Cnminsd   H^rings  Attended 


Number 
12 


Respect  folly  suttmilted, 
O.  C  PARKER.  JR., 

Slate  Attome,v. 


W.A.KULI.A: 


Homicide : 

Second   Degree  

Manslaughter „_.......„ 

Robbery : 

Armed    „ . ™_™. ... 

Unarmed    — . 

Assaults : 

With   Intent  to  Commit   Felony.. 


Indictments 
Returned  by 
Grand  Jury 

1 


No  Bills 
Rcturtwd  by 
Grand  J  ury 


Other  .Assaults  „ „ 

FlurKlary  and   Kindred  Offenses.. 
Larceny : 

Of  .\uto mobile  

Of  Cattle  .. . 


Kindred  Offenses  

False  Pretenses  and  Kindred  Offenses 
Forger}',    Counterfeiting    and    Kindred 

Offenses    - 

Offenses  /V gainst  Public  Reve 
Per  j  u  ry    


5 

U 

8 

2 
4 

S 
1 

2 
2 
1 


2 
S 

2 


Verdicts  of 
Not  Ciuihy 
Returned 


2 
1 
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DeMition     and     Withholding     Support 

from  Wife  and  Children —        10 

Miscellaneous    Crimes    Not    Otherwise 
Enumerated : 

Sexual  Intercourse  Unmarried  Fe- 
male Under  18  .". 1 

Stop  Netting  1 

Driving  Drunk  5 

Prcatictng  Medicine  without  License  2 


OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Disposition 


Criminal    Hearings  Attended.. 


Number 
18 


Respectfully  submitted, 
O.  C.  PARKER,  JR., 

State  Attorney. 


THIRD  JVDICIAI.  CIRCVIT 


Colu  mbia  County 
Dixie  County 
Hamilton  County 
Lafayette  County 


Madison  County 
Suwannee  County 
Taylor  County 


COLUMBLA: 


Indictments 
Returned  by 
Grand  Jury 


Homicide : 

First  Degree  — - „ 6 

Manslaughter _ 1 

Rape „  — 

Robbery : 

Armed  _ 3 

Assaults : 

Willi  Intent  to  Commit  Fe1ony..„...  3 

Other  Assaults  - ™, 3 

Burglary  and  Kindred  Offenses. S 

Larceny : 

Of  Automobiles  S 

Of  Cattle _...........  12 

Kindred  Offenses  4 

Embezzlement     ~ 2 

False  Pretenses  and  Kindred  Offenses..  1 

Forserx-,    Counterfeiting    and    Kindred 

Offenses    3 


No  Bills 
Returned  by 
Grand  Jury 


Verdicts  of 

Not  Guilty 
Returned 


1 
1 
2 


4 
5 
2 
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Trespasses,  Injuring  Building^s,  etc.  —  3  _ 

Desertion  and  Withholding  Snpport 

from  Wife  and  Children 11  —  — 

Miscellaneous    Crir;ies    Not    Otherwijp 
Enumerated  r 

Disbarment  of  AttoriKy  1  —  — 

Unlawful  Operation  of  Motor  Ve- 
hicle without  Proper  Certificate 1  —  — 

Hit  and  Run  Driver 1  —  — 

Reckless  Operation  of   Atito —  1  — 

Unlawfully  Killing  Animals  of  An- 
other     ™ — ._^;,«,,-..™„        —  11  — 

Receiving  Stolen  Property. .„  3  1  — 

OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Number  Disposition 

Criminal  Hearings  Attended „  5  — 

Habeas  Corpus  Hearings  Attended _ 4  — 

Other   Cases    Not    Enumerated    Handled   by    State 

Attorney  ...        18  — 

Respectfutty  submitted, 

A.  K.  BLACK, 

State  Attorney. 


DIXIE: 


Indictments 
Returned  by 
Grand  Jury 


Homicide : 

Rrst  Detrree 4 

Rape 2 

Assaults ; 

With  Intent  to  Commit  Felony 11 

Arson  iind  Kindred  Offenses 3 

Eurfjlary  and  Kindred  Offenses „...  5 

larceny : 

Of  Automobiles  3 

Of  Cattle  -.— - 2 

'  Kindred  Offenses  .„ „ 10 

Embezzlement : 

Public  Officers  1 

Other   Kinds   .„ 2 

False  Pretenses  and  Kindred  Offenses..  1 
Forger;',    Counterfeiting    and    Kindred 

Offenses    3 

T  res  [lasses,  Injuring  Buildings,  etc.  10 

Misconduct  by  Officers 1 


No  Bills 
Returned  by 
Grand  Jury 


Verdicts  of 
Not  Guilty 
Returned 


11 
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Resi<^ting  Arrest 

3 

— 

Bigamy ....^.., 

— 

1 

Desertion  and  Witliliolding  Support 

from  Wife  ari'l  CliiWreii 

9 

2 

Misoellaneuns    Crimes    Not    Otherwise 

Mnumerated  : 

Vitilalioiis  of  Sponge  Laws  

2 

— 

Keeping  a  (lamUling  House 

4 

4 

Hit  and  Run  Driver  ~ - 

1 

— 

Maintaining  a  Nuisance  

2 

— 

OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Number  Dis|H.isition 
Judgments 

Bond  Estreature  Proceedings  5  entered 

Crintirtal   H  tarings  Attended  - 5  — 

Habeas  Corpns  Hearings  Attended 4  — 

Other  Cases  Not  Enumerated  Handted  by  State  At- 
torney  ...._ _ 20  — 

Resp«t  fully  submitted, 

A.  K.  BLACK. 

State  Attorney. 

HAMILTON: 

Indictments         No  Bills  Verdicts  of 

Returned  by     Returned  by  Not  Guilty 

Grand  Jury       Grand  Jury  Returned 
Homicide  r 

First   Degree ^i. --.™.i.i .          4                     —  1 

Manslaughter  ....,i^.^i^i^,„ 1                     —  — 

Rape   - -. „„         1                  —  — 

Robbery  ; 

Armed _ 2                    —  — 

Unarmed    „. —                        1  — 

Assaults : 

With  intent  to  Commit  Felony 9                       3  — 

Btirglary  and  Kinilred  Offenses 8                       3  — 

Larceny :  * 

Of  Automobiles  ...„_ia.-ji...^t^..^.„          2                        1  — 

Of  Cattle  ,,..,.......,.^ .. 3                      —  1 

Kindred  Offenses  — 6                      S  2 

Foigery.    Counterfeiting    and    Kindred 

Offenses    _ .._          2                       2  — 

Tresjiasscs,  Injuring  Buildings,  Etc „          2                    —  — 

Adultery,  Fornication,  etc 3                      —  — 

Violation  Liquor  Laiv,  Second  Offense          I                     —  — 
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Desertion  and  Wittiholding  Support 
Erom  Wife  and  Children  

Miscellaneous    Crimes    Not    Otherwise 
Enumerated : 
Violation  Liquor  Law,   1st  Offense 

Keeping  Gambling  House  — „ _ 

Componnejing  the  Offense  of  Petit 
Larceny  , — _. — 


OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Niinilier  Disfiosition 

Bond   Validation   Proceedings   „-„^ —          1  Denied 

Bond  Estreattire  Proceedings 5  — 

Other  Cases  Not  Enumerated  Handled  by  State  At- 
torney     —        12  — 

Respectfully  sttbmitted, 

A,  K.  BLACK. 

State  Attorney, 


LAFAYETTE: 

Indictments 

No  Bills 

Verdicts  of 

Relumed  by 

Returned  by 

Not  Guilty 

Grand  Jury 

Grand  Jury 

Returned 

Homicide : 

First  Deeree 

*l 

As  vaults : 

With  Intent  to  Commit  Felony 

2 

1 

— 

Burjilarv  and  Kindred  Offenses 



1 

^_ 

Larceny : 

Of  Cattle  -_  „    ^ 

1 
3 

1 

Kindred  Offenses 

Trespasses,  Injuring  Buildings,  etc.  

2 

^ 

Pprjiin-                                          ,,..,., ,.,!., 

— 

1 

— 

Adiiltprv,    Fornication,    ^K.    ,,.,,. 

— 

I 

— 

Bigamy   -.-.,-,- „ „ 

I 

— 

— 

Desertion  and  Withholding  Siipport 

from  Wife  and  Children  — 

5 

— 

— 

Miscellaneous    Crimes    Not    Otherwise 

Ennmerated : 

Exhibiting  Obscene  Prints „,.. 

^ 

1 

— 

Practicing  as  a  Physician  Without 

a  License 

1 

— 

— 

♦Murder  in  lirst  degree  case  transferred  from  Dixie  County,  Florida. 


54 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Number  Disposition 

Habeas   Corpus    Hearings   Attended „„,.... 1  — 

Other  Cases  Not  Enumerated  Handled  by  State  At- 
torney    .'. ..„ 6  — 

Respect  fulij-  submitted, 

A.   K.    BL-^CK, 

State  Attorney. 

MADISON: 

Indictments        No  Bills  Verdicts  of 

Returned  by  Returned  by  Not  Guilty 

Grand  Jury  Grand  Jury  Returned 
Homicide : 

First  Degree  — 2  —  — 

Manslaughter    I  1  — 

Rape „ 1  —  — 

Robbery : 

Unarnted  „ —  1  — 

Assaults : 

With  Intent  to  Commit  Felony 9  7  1 

Burglary  and  Kindred  OfiEenses 4  4  — 

Larceny : 

Of  .Automobiles  _ - 2  3  — 

Of  Cattle  -  1  —  — 

Kindred  Offenses „„ 4  2  — 

False  Pretenses  and  Kindred  Offenses..  2  —  — 

Forgery,    Counterfeiting    and    Kindred 

Offenses 5  —  — 

Trespasses,  Injuring  Buildings,  etc —  2  — 

Desertion  and  Withholding  Support 

from  \V'ife  and  Children 4  5  1 

Miscellaneous    Critnes    Not    Otherwise 
*  Enumerated : 

Disposing  Property  Subject  to  Lien  1  4  — 

Unlawful   Maiming  of  Animals 1  —  — 

OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Number  Disposition 

Bond  Estreature  Proceedings  „.  6  — 

Criminal    Hearinjrs  Attended  3  — 

HaiH'as  Corpus  Hearings  .-Attended 4  — 

Other  Cases  Not  Enumerated  Handled  by  State  At- 
torney  : 20  — 

Respectfully  submitted, 

A.  K.  BLACK, 

State  Attorney. 
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SUWANNEE; 

Indictments 

No  Bills 

Verdicts  of 

Returned  by 

Returned  by 

Not  Guilty 

»      Grand  Jury 

Grand  Jury 

Returned 

Homicide : 

First  Degree  ~ — ~-._™ 

7 

1 

1 

Manslaughter „:. 

3 

— 

— 

JIayhcm    ,..^..,....„„^ 

1 

— 

— 

Rape     — _ ~ 

1 

— 

— 

Robbery : 

Armed „ ™, 

1 

— 

-_ 

False  Imitrisonment  and  Kidnaping 

— 

I 

— 

Assaults : 

With  Intent  to  Commit  Ffclony 

3 

5 

2 

Other  Assaults  _. 

1 

— 

— 

Burglary  and  Kindred  Offenses „._„„ 

11 

S 

— 

Larceny : 

Of  Automobiles 

2 

1 

— 

Of  Cattle - 

6 

5 

2 

Kindred  Offenses  _ 

S 

6 

— 

Embez/.tement     .„ 

2 

— 

— 

9 

2 

— 

Forgery,    Counterfeiting    and    Kindred 

' 

. 

Offenses    - 

•4 

—■ 

— 

Trespasses,  Injuring  Buildings,  etc  — 

2 

1 

— 

Perjury — .... — 

2 

— 

— 

Conspiracy 

2 

— 

— 

Violation  LJquor  Law,  Second  Offense 

3 

1 

1 

Desertion    and     \Vith  holding    Support 

from  Wife  and  Children 

7 

— 

— 

Miscellaneous    Crimes    Not    Otherwise 

Enumerated : 

Keeping  Gambling  House  

2 

— 

— 

Violation  of  Narcotic  Laws  ,' 

1 

— 

— 

Aiding  Prisoner  to   Escape 

2 

— 

— 

Vicdation  of  Election  Laws 

5 

— 

— 

OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 


Appeals  from  Lower  Court  to  Circuit  Court.. 


Bond   Estreature    Proceedings 
Criminal  Hearings  Attended 


Number         Dtspositioo 
1  Affirmed 

Judgments 
13  entered 

5  - 
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Other  Cases   Not  Einimeratcd  Handled  by  State  At- 
torney  „.. — . _ „ _ 15  Completed 

Respectfully  Submitted, 
A.  K.   BLACK, 

State  Attorney. 

TAYLOR: 

Indictments  No  Bills  Verdicts  of 

Returned  by  Returned  by  Not  Guilty 

GratKl  Jury  Grand  Jury  Returned 
Homicide  : 

First   Degree  . ....... .^ ,„ 2  —  — 

Manslaughter    _ J  —  — 

Assaults : 

With  Tntent  to  Commit  Felony 6  6  — 

Arson  and  Kindred  Offeeises._ —  1  — 

Burglarj-  and  Kindred  Offenses  4  —  — 

Larceny : 

Of  Automobiles 1  —  — 

Kindred   Offenses    14  9  5 

Embezzlement : 

Public  Officers  1  —  — 

False  Pretenses  and  Kindred  Offenses.  2  —  — 

Trespasses,  Injuring  Buildings,  etc 2         ■  —  — 

Adultery.  Fornication,  etc „ 3  —  — 

Crime  Against  Nature  ^,i...^..^..^^  3  —  — 

Violation  Licjuor  Law,  Second  Offense-  3  —  — 
Desertion  and  Witbholding  Support 

from   Wife   and   Children 3  —  — 

Miscellaneous    Crimes    Not    Otherwise 
Enumerated : 

Removing  Car  Unlawfully .„ 2  —  — 

House  111   l'~ame „■ 2  —  — 

Frauditlem    Marking    Cattle 1  —  — 

Unlawful  Kilting  Animals 1  —  — 

OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Number  Disjiosition 

Bond    Estreature    Proceedings, 4  — 

Criminal    Hearings   Attended 3  — 

Other  Cases  Not  Fjhi  me  rated  Handled  by  State  At- 

torttcy   .-...- ^.... IS  — 

Respectfully  submitted, 

A.  K.  BLACK, 
Bute  Attorney. 
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POUBTH  JUDICIAL.  dBCVTT 


Clay  County 


Duval  County 


NasAit  County 


CLAY: 


Homicide : 

First  Degree 

Manslatigtitcr . 

Assaults : 

With  Intent  to  Commit  Felony^ 

Arson  and  Kindred  Offenses 

Burglary  and   Kindred  Offenses 

Larceny  r 

0(  Cattle  „ „_ 

Kindred  Offenses ..... 

Forgery.    Counterfeiting    and    Kindred 
Offenses - ~ 

Miscellaneous   Crinnes    Not    Otherwise 
Enumerated : 
Destruction  of  Personal  Property.,.. 

Canial  Intercourse,  etc 

Operatini;  Vehicle  without  License 

Bastardy  Proceedings  

Shooting  Cow  

Shooting  into  Dwelling . 

Selling  Sectiritles  without  Bang 
Registered — 


\o  niii* 

Indictments    Returned  by 
Returned  by     Grand  Jury 
Grand  Jury       or  State 
&  iRformations    Attorney 

3  — 

3  — 


Verdicts  of 

Not  Guilty 

Returrwd 


4 
1 
5 


1      C  Disposed  of  in  Sup.  Court) 


OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 


Appeals  from  Lower  Court  to  Circuit  Court- 
Criminal  Hearings  Attended 

Habeas  Corpus  Hearings  Attended 

Restoration  of  Sanity  Proceeding 


Number 
1 

17 
6 
4 


Disposition 


Respectfully   submitted, 

WILLIAM  A.  HALLOWES,  HI. 

Slate  Attonwy. 
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DUVAL: 

Homicide : 

First  Deeree  

IndictmcflLs        No  Bills        Verdicts  of 
Returned  by     Returned  by      Not  Guilty 
Grand  Jury      Grand  Jury       Returned 

..;....  ...„..„.....„ 28                    11                     3 

Second  Degree  .... 
Manslaughter 

(Certified  to  Criminal  Court) 
(Certified  to  Criminal  Court) 

Rape    ..... 

Assaults : 

With    Intent    to    C 

Perjury    -,, 

Miscellaneous    Crimes 
Enumerated  : 
Bastardy  Procecdi 

','.^,', 5 

—                      3 

ommit   Felooy....          2 

Not    Otherwise 
igs 9 

( Certified  to  Criminal  Court) 
(Certified  to  Criminal  Court) 

OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Number  Disposition 

Appeals  from  Lower  Court  to  Circuit  Court 7  — 

Bond    Validation    Proceedings „ _ 11  — 

Bond   Estreaturc    Prnceedings ^—a.*.; _^ 125 — (about)    — 

Criminal    Hearings    Attended— Inquests. . 102  — 

Habeas  Corpus   Hearings  Attended 32  — 

Other  Cases  Not  Etiumerated  Handled  by  State  At- 
torney, Including  Restoration  to  Sanity  Hearings  29  — 

Respectfully   submitted, 

WILLIAM  A.  HALLOWES,  III, 

State  Attorney. 


NASS.A.U; 


Indictments 
Returned  by 
Grand  Jury 
&  Informations 
Homicide : 

First  DeRree  ._         „     .                ...           4 

No  Bills 
Returned  by 
Grand  Jury 

or  State 
.Attorney 

3 
I 

Verdicts  o  f 
Not  Guilty 
Returned 

1 

Second  Degree  —... , 2 

Manslaughter    „, 2 

Robbery : 

Armed ,.    .^u^^-        2 

Unarmed 1 

I 

.Assaults : 

With  Intent  to  Commit  Felony. 4 

Ars<Ki  and  Kindred  Offenses 1 

I 

Burglary  and  Kindred  Offenses... „.          8 

1 
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Larceny : 

Of  Automobiles  .. 
Kindred  Offenses 

Embezzlement  


8 
4 


False  Pretences  and  Kindred  Offenses- 
Forgery,    Counterfeiting   and    Kindred 

Offenses    

Violation  Liquor  Law 

Miscellaneous    Crimes    Not    Otlierwbe 

Enumerated : 

Hit  and  Run  

Aiding  Prisoner  to  Escape 

Destruction  of  Personal    Property- 

Shrimping  in  Inside  Waters 

Operating  Vehicle  without  License 


1 


OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Disposition 


Bond   Validation    Proceedings „ 

Bond    Estreature    Proceedings 

Criminal  Hrarings  Attended ^ 

Habeas  Corpus  Hearings  Attended 


Number 

4 

2 

24 

3 


Respectfully   submitted, 

WILLIAM  A.   HALLOWES.  HI. 

Slate  Attorney. 


,FTf^H  jrtTDICIAL  CntdTTT 


Citrus  Coimty 

Hernando  County 
Lake  Countv 


Marion  County 
Sumter  County 


CITRUS: 


Indictments 
Returned  by 
Grand  Jury 
&  Informa- 
tions filed 
StateAtty. 


Homicide : 

First  Degree  _ 12 

Manslaughter  — _ 2 

Assaults : 

With  Intent  to  Commit  Felony 2 

Burglary  and  Kindred  Offenses 24 


No  Bills 
Returned  by 
Grand  Jury 

or  no 

Informations 

filed  by 

State  Atty. 


Verdicts  of 
Not  Guilty 
Returned 
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Liirceny ; 

Of  Cattle  &   Hog .„ 14 

Kindred  Offenses  10 

Embezzlement 2 

Forgery,    Cottnterf citing    and    Kindred 

Offenses    „ 2 

Trespasses,  Injuring  Buildings,  etc.  4 

Offenses  Against  Public  Revenue 4 

Perjury     ..,- ,.  ., . 8 

Resisting  Arrest,  etc.  » ■     ,     ,     ,  2 

Desertion  and  Withholding  Support 

from  Wife  and  Children 4 

Miscellaneous    Crimes    Not    Otherwise 

Enumerated : 


Illegal    Use  of  Title  "Doctor" 

8 

— 

— 

Violation  R,  R,   Com.  Act 

2 

— 

— 

Hit  and  Run  Driver 

2 

— 

— 

Receiving  Stolen  Goods 

2 

— 

— 

OTHEk  CASES  HANDLED  BY  STATE 

ATTORNEYS 

(None) 

Respectfully  submitted. 

.       J. 

W.    HUNTER. 

State  Attorney. 

HERNANDO : 

Homicide  r 

Indictments 
Returned  by 
Grand  Jury 
&  Informa- 
tions filed 
State  Atty. 

No  Bills 
Returned  by 
Grand  Jury 

or  no 

Informations 

filed  by 

State  Atty. 

Verdicts  of 
Not  Guilty 
Returned 

Manslaughter   - — 

2 

— 

1 

Rape    ... -...    ~ ■.   .. 

. 

1 

Robbery : 

Armed    

I 

— 

— 

Assaults : 

With  Intent  to  Commit  Felony 

3 

— 

— 

Arson  and  Kindred  Offenses 

2 



1 

Burglary  and  Kindred  Offenses „ 

8 

I 

Larceny : 

Of  Cattle  

8 

— 

2 

Kindred  Offenses  

A 

— 

— 

Violation  Liquor  Law,  Second  Offense          3 
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Mtsce!lane<nin    Crimes    Not    Otherwise 
Enumerated  r 

IllcRal  Voting  in  Primary „ 7 

Issuing  Worthless  Cheek „ 1 

Violating   Fishing   Law  ™ -,.,.  4 

liit  and  Run  Driver . 2 


t 


OTHER  CASES  HANDLE t>  BY  STATE  ATTORNEYS 

(None) 

Respectfully  snhmitted, 

J,   W.    HUNTER. 

Sutc  Attomej-, 


LAKE; 


Indictments 
Returned  hy 
Grand  Jury 


Honitciile : 

First  Degree —  9 

Rajie    — 

Rolibcry : 

Armed  __ ..         1 

iritarined    „-  1 

Asi^ault:! : 

With  Intent  lo  Com- 
mit I'clony 28 

Other  Assaults  4 

Burglary  &   Kindred  Of- 
fenses         25 

Larceny : 

Of  AuUinHjItiles  4 

Of  Cattle 1 

Kindrcri    Offenses    ....  10 

EmlicMlemcnt     4 

False  Pretenses  and  Kin- 
dred Offenses  _  1 

Forgery,  Counterfeiting  & 

Kindred  Offenses  6 

Offenses  .\gainst 

Pnhlic   Revenue  — 

Perjury  - - — 

Adttltery,  Foniiration. 

etc -  3 

Crime  Against  Naturc..__  1 


No  Bills 
Returned  hy 
Grand  Jury 

2 

1 


Verdicts  of 
Not  Guilty         Nolle 
Returned  Prossed 


12 


1 
2 


3  — 
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Desertion  &  Withholding 
Support  from  Wife 
and   Children   16 

Miscellaneo!is  Crimes  Not 
Otherwise  Enumerated ; 
Manufacturing  Liquor 

Without  a  License 2 

Sale    of     Liquor     on 

Sunday    2 

Hit  &  Run  Driving —  2 

Bolita,     Lottery    and 

Gambling    12 

Removal  of  Property 
luider  Lien  „  — 


2 
2 

3 

1 


OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 
Bond    Validation    Proceedings. —. 


Number        Disposition 
26       <  All  Validated) 


Respectfully  submitted, 

J.   W.   HUNTER, 

State  Attorney. 


MARION : 


Ho7iivctde: 

First  Degree  „. 

Indictment!? 
Returned  by 
Grand  Jury 
&  Informa- 
tions filed 
State  Atty. 

16 
2 

4 

19 

6 

39 

8 

4 

14 

3 

11 

No  Bills 

Returned  by 
Grand  Jury 

or  no 

Infortnations 

filed  by 

State  Atty. 

3 
2 

2 
2 

2 
2 

Verdicts  of 
Not  Guilty 
Returned 

.Manslauphter    

Robbery : 

Armed 

As^ults : 

With  Intent  to  Commit 

Other  Assaults  ... 

Felony 

3 

Burglary  and   Kindret!  Offenses 

Larceny: 

Of  Automobiles 

1 

Of  Cattle  .. 

2 

Kindred  Offenses  ..... 

Embezzlement   

Forgery,    Counterfeiting 
Offenses    

and 

Kindred 

— 

BIEPJNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 
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Trespasses,  Injuring  Boitdinits,  etc 

OfFcn^iM  Against  Public  Revenue 

Adultery,  Fomicaiion,  etc ~ 

Incest S.™ 

Oewrtion  and  Withholding  Support 
from  Wife  and  Children..... 

Miiicellancous    Crimes    Not    Otherwise 
Enumerated : 

Hit  and  Run  Driver. — 

Receiving  Stolen  Goods,.™ „, — 

Untery    „ 

Violation  R.  R.  Com.  Act. 

I'ractJcing  Dentistry  without  Lie 

Unlawfully  Concealing  and  Mort- 
Raging  Property  Subject  to  Lien... 
H&cape  - 


8 

15 

5 

1 

10 


3 

3 

3 

10 

1 

3 
1 


OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

(None) 

Respectfully  submitted, 

J.   W.    HUNTER. 

Sute  Attorney. 


SUMTER: 


Indictments 
Returned  by 
Grand  Jury 


Homicide : 

First  Deg«e  3 

Rape    . I 

Assaults : 

With  Intent  to  Commit  Felony 12 

Burglary  and  Kindred  OfTeiMS 17 

Larceny: 

Of  Automobiles  -^.^ .™  3 

Of  Canic  „„.„, ..._  11 

Kindred  Offenses  ,_*. „..,„._  3 

Embez/lement : 

Pnlilic  Officers  „.™_™..^ 1 

Other    Kinds ____,  1 

Forgeri*.    Counterfeiting    and    Kindred 

Offenses    — — 4 

Resisting  .Arrest,  etc , 1 

Desertion  and  Withhtridmg  Stipport 

from  Wife  and  Children. ~ 2 


No  Bills  Verdicts  of 

Returned  by  Not  Guilty 

Grand  Jury  Returned 

1  — 

3  — 


4 
2 


2 

1 
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Miscellaneous    Crimes    Not    Otherwise 
Enumerated ; 
Maiming  a  Cow   1  — 

OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 


Bond  Validation  Prtxreedtiigs-  , 
BcMid    Estreature   Proceedings.. 


Number        Disfmsition 
4  — 

3  Pending 


Respectfully  submitted, 

J.  W.  HUNTER, 

State  Attorney. 


SIXTH  JUDICIAL  CIRCUIT 


Pasco  County 


Pinellas  County 


PASCO: 


Homidde : 

First  Degree  _., „ 

Manjilaughter 

Robbery ; 

Armed 

Assaults : 

With  Intent  to  Conmiit  Felony. 

Arson  and  Kindred  Offenses 

Burglary  and  Kindred  Offenses „ 

Larceny ; 

Of  Automobiles  

Of  Cattle    ..- ^ 


Indictments 
Returned  by 
Grand  Jury 

2 

1 


Kindred  Offenses 

Endjczztement     

Forgerv-.    Counterfeiting    and    Kindred 

Offenses    _ _ 

Trespasses.  Injuring  Buildings,  etc. 

Adultery.   Fornication,  etc 

Crime  .X gainst  Nature 

Desertion  and  Withholding  Support 

from   W^ife  and  ChildrerL 

Miscellaneous    Crimes    Not    Otherwise 

Enumerated : 

Bastardy  _. 

Violating  Narcotic  Law 

Possessing  Lottery  Tickets  :.. ,.^^ 


2 
2 

2 
I 
8 
1 

3 
2 
2 
2 


No  Bills 
Returned  by 
Grand  Jury 

1 


Verdicts  of 
Not  Guilty 
Returned 


BIENNIAL  REPORT  OF 


ATTORNEY  GEKERAT. 


6S 


Possessing  Obscene  Picturei  

Bond  Estreatiires  .— 

Cases  investigated  and  dismi:«sed  by 
State  Attorney  or  sent  to  Qjuflty 


24 


OTHER  CASES  HANDLED  BV  STATE  ATTORNEYS 

DispositJon 


Criminal    Hearings   Attended... 


Number 

Respectfully    submitted, 

CHESTER  B.  McMULLEN. 

State  Attorney. 


PINELLAS: 


IndtcUnents 
Returned  by 
Grand  Jury 
&  Informa- 
tions Fitot 


Homicide: 

First  Degree »_— 9 

Sei-ond   Degree - 3 

Manslaughter    8 

Mayhem    ....  ! 

Robbery : 

Attempted    — 1 

Unarmed    ~~ ~. ~-  7 

.Assaults: 

Ail  Kinds  » —  9 

.\ttemptcd  Arson  and  Kindred  Offenses  Z 

Burglary  and  Kindred  Offenses. 71 

Larceny : 

Of  .\utomobiles  14 

Of  Cattle I 

Kindred  Offenses . 22 

KmlM-zKlement   . .„ ~ — 7 

False  Pretenses  and  Kindred  Offenses,.  4 
Ffirnery,    Counterfeiting    and    Kiiulred 

Offenses    „. 22 

Perjury     ~™  I 

Adultery,  Fornication,  etc  .._ —  1 

Bigamy    ™.  I 

Crime  .^gainst  Nature 2 

Violation  Liquor  Law,  Second  Offense..  11 


No  BilU 
Returned  t»y 
*  Grand  Jury 


Verdict*  of 
Not  Guilty 
Returned 

1 
2 
I 


1 
4 

4 

1 

t 
1 


•Two  No- Bills  returned  by  Grand  Jury  for  years  1939-1940. 
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Desertiori  and  Wiihholdmg  Support 

from  Wife  and  Children ^ 21                      —                     — 

Miscellaneous    Crimes    Not    Otherwise 
Enumerated : 

Keeping   and    Maintaining   Gaming 
Apparams  for  Purpose  of  Gaming 

or  Gambling  „. 3                    —                      1 

Violation  Uniform  Securities  Act.,  2                    —                    — 

Violation    Narcotic    Law „ 4                     —                     — 

Sale  of   Lottery  Ticket 4                     —                     — 

Carnal    Intercourse  2                    —                      2 

Bnying  &   Receiving  Stolen   Prop- 
erty   4                    —                     — 

Passing  Wortiiless  Check . ..  1                      —                      — 

Conveying  Tools  Into  Jail   to  Aid 

Escape 1                      —                      — 

Forgerj-  &  Uttering  Forged  Instru- 
ment   7                   —                   — 

Possession  of  Burglarious  Tools. .„  1                    —                      X 

Disbarment    Proceedings   2                     —                     — 

Extortion 1                      —                     — 

Bastardy 3                   —                   — 

Disposing    of    Personal     Property 

Under  Lien 1                     —                    — 

OTHER  CASES  HANDLED  BV  STATE  ATTORNEYS 

Number  Disposition 

Appeals  from  Lower  Court  to  Circuit 

Court  ^ 9                1  dismissed ;  8  pending 

Bond    Validation    Proceedings 25                         25  validated 

Bond    Estreatnre   Proceedings 17            5  reinstated ;  5  cancelled ; 


2  judgments ;  1  motion  to 
vacate  judgment;  4  notice 
to  bondsmen ;  8  ordered 
discharged. 


Criminal   Hearings  Attended 7J 

Habeas  Cor]ms  Hearings  Attended        28 


Respectfully    submitted, 

CHESTER  B.  McMULLEN. 

State  Attorney. 


BIENNIAL.  REPORT  OF  THE  ATTORNEY  GBNEaRAL 


«7 


SEVENTH  JVDCIAL.  COtCVTT 


Flagler  County 
Putiiam  County 

FL.^GLER:  (Xot  Reported.) 
PUTNAM:  (Xot  Reported.) 
ST.  JOHNS:  (Not  Reported.) 

VOLUSr.'^ : 


St,  Johns  Cnunty 
Volusia  County 


Homicide: 

First  Degree  — — _ 

Secont!  Detfree  ~- 

Mansbughter . 

Rape   .........^ _„____ 

Robbery: 

Unarmed    _.»,^„„.»„„.„..«.... 

Assaults : 

With  Interit  to  Comtnit  Felony.. 
Other  Assaults 

Burtfliir)'  and   Kindred  Offerstes 

Larceny: 

Of  .Automobiles  

Grand  l.arceny  _„___ — — — ..„^^ 
Kindred   Oflfenses . ... 

Enitwi^lcment : 

Public  Offii-ers 

Other  Kittds „,. 


Fiilse  Preten>*s  and  Kindred  Offenses.. 
Forgery,    Counterfeiting    and    Kindred 

Offenses    - 

Misconduct  by  Officers  . 

Bigamy .- - 

Desertion     and     Wiihholdinn     Support 

from  Wife  and  Children..-, 

Miscellaneoiis    Crimes    .N'ot    Otherwise 

Ftiumerated : 

Bastardy  

Receiving  Stolen  Property  

Culpable  Injurj- , 

Wanton  Killing  of  Cow  ..„..,..— .i- 


Information 
Returned  by 
State  Atty  or 
Indictments 

f  "turned  by 
Grand  Jury 

6  Indicts. 

2 

2 

2 

5 

4 

12 

4 

28 

5 
11 
IS 

3 

4 
15 

13 
8 


No  Inf.  or 
No  Bills 
Ret  1 1  rued  hy     Ve  rdirt  S  O  f 
Grand  Jury      Not  Guilty 
or  St.  Atty,       Returned 


5 

8 
2 

t 


9 

2 

IS 

3 
7 


4 
I 


1 


es 
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Removing   Property  uiiilcr  Lien 6 

Obtaiiitng  Property  False  Pretenses  3 

Concealing  Stolen   Property 1 

Operating  a  Gambling  House  — 

Leaviiig  ScMie  of   Accident.., — 


OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Number  Dis(iosttJon 

Appeals  from    t^ower  Court  to  Circuit  Court , „      113  — 

Goiid    Validation    Proceedings 26  — • 

Bond    Estreature    Prweedtngs 11 

Criminal    Heaniigsi  Attended  and  Investigations 52  — 

Habeas    Corpus    Hearings   Attended 43  — 

Respectfully  submitted, 
MURRAY    SAMS, 

State  Attornej'. 

EIGHTH  JODICIAL,  CIRCUIT 

SEE  THIS  REPORT  OK  PAGE  110 


NINTH  JUDICIAL  CIRCUIT 


Brevard  Cotinty 
Indian  River  County 
Martin  Cmmty 
Okeechobee  County 


Orange  County 
Osceola  County 
Saint  Lucie  County 
Seminole  County 


BREVARD: 

Infonnation.sor 

Indictments  No  Bills 

Returned  by  Returned  by 

Grand  Jury  Grand  Jury 
Homicide : 

P'irst  Degree 2  1 

Second   Degree  _<.«.„„-, 1  ^ 

Manslattgliter    ..._.rt.^_^.„„,^„^„, 2  — 

Robbery  : 

Armed       _ 1  — 

Unarmed     2  — 

Assaults ; 

With   Intent  to  Commit    Felony 5  ^ 

Other  Assault"* 2  — 

Burglary  and  Kindred  Offenses 20  — 

Larceny ; 

Of  Automobiles  _          4  — 

Kindred   Offenses   (Grand)    5  — - 


Verdicts  of 
Not  Guilty 
Returned 

1 


} 
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Hiiit)t77_Icnicm  — - -,. .  2  —  — 

False  PretensfS  and  Kindred  Offenses..  i  —  — 

Forgery,    Con  liter  f citing    and    Kini^red 

Offenses _ ~         8  —  — 

Trespasses.  Injuring  Bttildinss,  etc „  2  —  — 

Adultery.   Fornication,  etc, I  —  — 

Desertion     and     Withholding    Support 

from  Wife  and  Children 1  —  — 

Misceltanvcius    Crime*    Not    Otherwise 

Enumerated  : 

OiieratinR   Motor  Vehicle  Without 

Proper  Certificate  - 1  —  — 

Unlawful  Removal  of  Personal 

Property „ _.  2  —  — 

Violation  of  Hit  and  Run  Law 2  —  — 

Disposing  Personal  Property  under 

Lien   — - I  —  — 

OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Number  Disposition 

Appeals  from  Lower  Court  to  Circuil  Court 2  Dismissed 

Criminal    H tarings  Attended „        27  — 

Habeas    Corpus    Hearings    Attended . .„„.-^           1  — 

Respectfully  submitted, 

MURRAY   W.  OVERSTREET. 

State  Attorney. 


INDIAN  RIVER: 


Indictments  No  Bills  Verdicts  of 
Returned  by  Returned  hy  Not  Guilty 
Grand  Jury      Grand  Jury       Kcturoed 


Homicide : 

First   IJegree  _,..„.. ..„__..  1                      — 

Second  Degree  ....—  2                   — 

Robbery : 

Armed     _ „ _ ™.  2                        1 

Assaults : 

With  Intent  to  Commit  Felony —  7                     1 

Arson  and  Kindred  Offenses.. —                       1 

Burglary  and  Kindred  Offenses 15                      3 

Larceny : 

Of  Automobiles „_ t                     — 

Forgery,    Counterfeiting   and    lUiidred 

Offenses   3                   — 

Trespasses,  Injuring  Buildings,  etc  2                    — 

Resisting  Arrest,  etc - „ —  1 
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MisccllaJieous    Crimes    Not    Otherwise 
Enumerated : 

Conducting  Lottery  1  .-^.  — 

False   Imprisonment    . 1  —  — 

OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

~~\  Number        Disjmsition 

Bond   Estreature    Proceedings „ „ I  — 

Respectfully   submitted, 

MURR.AY    W.   OVERSTREET, 

State  Attorney. 

OKEECHOBEE: 

Indictments         No  Bills         Verdicts  of 
Returned  by     Returned  by      Not  Guilty 
Grand  Jury      Grand  Jury       Returned 
Homicide; 

Third  Degree  — — ; —  I  — 

Manslaughter    I  —  — 

Burglary  and  Kindred  Offenses -         10  2  — 

Larceny : 

Kindred  Offenses  2  ^  — 

Miscellaneous    Crimes    Not    Otherwise 
Enumerated : 
Conducting  a  Lottery  „ 1  ^  — 

OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

(None) 

Respectfully  submitted, 

MURR.\Y   W.   OVERSTREET, 

State  Attorney. 

ORANGE: 

Indictments         No  Bills        Verdicts  of 
Returned  by     Returned  by     Not  Guilty- 
Grand  Jury       Grand  Jury        Returned 
Homicide : 

First   Degree  ..^^.^.i^. „  S  —  1    . 

Second  Degret:  .^.-. ^ 3  —  \   — 

Manslaughter 1  —  — 

OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 
(  None ) 
Respectfully  submitted, 

MURRAY   W.   OVERSTREET, 

State  Attorney. 
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OSCEGLA : 


HomiriHc: 

I'irst  Degree  ,_. 
Second  Deftree 
Manslaughler 
Accessory  

Rape    

Robbery: 

Armed    — 

Assaults : 

All  Kinds  


Indictments 
Returned  by 

Grand  Jury 

2 
I 
1 
1 
2 


No  Bills 
Returned  liy 
Grand  Jury 


Verdicts  of 
Not  Guilty 
Returned 


Arson  and  Kindred  Offenses ..,..-. 

Burglary  and   Kindred  Offenses.. « • 

Larceny  : 

Grand  I  arreny  

Of  Automobiles ~ .--. 

Of  Cattle  — 

Kindred  Offenses  

Purgery,    Coitnterfeiting;    and    Kindred 
Offenses   _ — 

Resisting  Arrest,  etc. - — — — — 

Misccllaneuus    Crimes    Not   Otherwise 
FIniinierutetl : 

Violation  of  Law  Regulating  Mar- 
riage Litanses .....,„. 


2 

1 

12 

1 
1 
1 
1 

7 
1 


—        Nolle  Prosequi 


OTHER  CASES  HANDLED  BV  STATE  ATTORNEYS 


Apjieals  from  Lower  Court  to  Circuit  Court-— 

Bond   Validation    Proceedings. „ .- 

Criminal    IlearinKs   Attended — . — ........... 

Habeas  Corpus   Hearings  Attended... — — 

Other   Cases    Not    Enumerated    Handled    by    State 
Attorney ; 

Petition  to  Restore  Sanity -. 

Collecting   Florida    Sute    Hospital    Oaims   and 

Representing  Insane  Persons  in  Suits 

lnvc.<;iigating  'Filth  Column"  Activities  &  CWier 
I  n vestigations    ____.. ™. 


Number  Dispositioa 

1  Undisposed  of 

21  - 

14  — 

12  — 


U 


U 


56 


Respectfully   submitted, 

MURRAY   W.  OVERSTREET. 

State  Attornej'. 
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MARTIN: 


Homicide : 

Indictments 
Returned  by 
Grand  Jury 

Manslaughter    ,.....*....„ 

1 

Robbery : 

Armed    .,., 



Assaults : 

With  Intent  to  Commit  Felony 

4 

Burglary    and    Kindred    Offenses 

8 

Larceny : 

Of    Automobiles   ....- — — 

1 

Kindred    Offenses 

1 

Forgery,    Counterfeiting    and    Kindred 

Offenses    

4 

Miscellaneoi's    Crimes    Not   Otherwise 

Enumerated ; 

Conducting  Lottery  „ 

2 

No  Bills  Verdicts  of 
Returned  by  Not  Guilty 
Grand  Jury       Returned 


OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 


Number 


Disposition 
Remanded 


Habeas  Corpus  Hearings  Attended   - . 

Respectfully  submitted, 

MURRAY   W.   OVERSTREET, 

State  Attorney 


SEMINOLE: 


Homicide : 

First  Degree  -„ 

Second  Degree 
Manslaugbter 

Robbery : 

Armed     

Assaults ; 


Iniurmations  or 
Indictments         No  Bills 
Retu  r  ned  by     Retu  rned  by 
Grand  Jury       Grand  Jury 


Verdicts  of 
Not  Guilty 
Returned 


With  Intent  to  Commit  Felony  

Other  Assaults  

Burglary  and  Kindred  Offenses  

Larceny: 

Of  Automobiles  .... ,, ,_. 

Of  Cattle,  Hc^  -„.™_,_-_„„„_^ 

Kindred  Offenses  (Grand) 

False  Pretenses  and  Kindred  Offenses.. 


5 

2 

29 

7 
2 

5 
2 
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[•tirstrv*.    Coitntwfritinff   and    Kmcired 

Offenses    

Perjury _ -.. 

Desenion    and    Withholding    SuppSrt 

from  Wife  and  Children ....,.„.,... 

Misccllanmii*    Criitie.-s    Not    Otherwise 

Enumeratt.'d  : 

Shooting  into  Dwelling  House 


OTHER  CASES  HANDLED  BY  STATE  ATTORKEVS 


Aii;ical$  from  Lower  Court  to  Circuit  Court- 
Bond  Validation   Proceedings,™ 

Criminal    Hearings   Attended 

Habeas  Corpus  Hearings  A  Mended. . 


Number 
2 
2 

4 


Distmsttion 

t  dtsmiucd 

Validated 


Resjiect  fully   submitted. 

MURRAY   W.   OVERSTREET. 

State  Attorney. 


ST,  LUCIE: 


Homicide; 

I'Trst   De.siree  __„ 

Manslaughter    _„ 

Mayhem   » 

Rohbcry: 

Armed     _,. 


L'narmed    ..„„_ _~~ 

.Assaults : 

With   Intent   to  Commit    Felony 

Sending  Threatening   Communicatiotiit. 

Burglar>  and  Kindred  Offenses — 

Larceny : 

Of  .Automobiles  .. 

Of  Cattle  -. 

Kindred  OfToises 
Emhc)!/lcmeni  


Kalite  Pretenses  and  Kindred  OflFenses 
Forgery,    Counterfeiting   and    Kindred 

OflFenses    — — 

Tresi^siies,  Injuring  Buildings,  etc  — 
.\dullerv,   Fornication,  etc.  _ 


Indictments 
Returned  by 
Grand  Jury 

No  Bills 
Returned  by 
Grand  Jory 

Verdicts  of 
Nut  Guilty 
Relumed 

3 
2 
2 

3 
1 

20 

2 

1 

J 

1 

5 

2 

3 

— 

— 

— 

SA— 
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Crime  Against  Nature  1  —  — 

Desertion     and     Withholding     Support 

from  Wife  and  Children  3  —  — 

OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Number        Disposition 
Habeas  Corpus  Proceedings  Attended 5  — 

Respectfully  submitted, 

MURRAY   W.  OVERSTREET. 

State  Attorney. 

TENTH  JUDCIAL.  CIRCUIT 

Hardee  County  Highlands  County 

Polk  County 

HARDEE: 

Indictments        No  Bills       Verdicts  of 
Returned  by     Returned  hy     Not  Guilty 
Grand  Jury       Grand  Jury       Returned 
Homicide ; 

Second  Degree  ~ 1  —  — 

Robliery  : 

Unarmed    „ 3  —  — 

Assaults : 

All    Kinds   „..,^^„,,^,.^...,,^.^,.^..  9  —  — 

Burglary  and  Kindred  Offenses — ^        19  —  — 

Larceny ; 

Of  Cattle  - ^ 5  —  — 

Kindred  Offenses  ., 4  —  — 

Emiwzzlement  ... ., „ „_ 1  —  — 

Forgery,    Counter feithig  Snd    Kindred 

Offenses 8  —  — 

Adultery.  Fornication,  etc. 1  —  — 

Desertion     and     Withholding     Support 

from  Wife  and  Children  4  —  — 

OTHER  CASES  HANDLED  BY  ST.^TE  ATTORNEYS 

Number         Disposition 

Appeals  from  Lower  Court  to  Circuit  Court _....  1  — 

Bond    Validation    Proceedings 3  — 

Bond   Estreatiire    Proceedings 2  — 

Habeas  Corpus  Hearings  Attended _ _  4  — 

Respectfully  submitted, 

L.  GRADY  BURTON, 

State  Attorney. 
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HIGHLANDS: 


Homicide : 

First  Degree 
Manstanghter 

Robbery : 

Armed    

Assaults : 


With  Intent  to  CcMnmit  Feloiqr — 
Other  Assautts  .. , 

Arson  and  Kindred  Offenses 

Burglary  and  Kindred  Offenses 

Larceny : 

Of  Automobiles  ....,..., ^„ 

Of  Cattle  

Kindred  Offenses — „_ _... 

Embeizlemcnt  ; 

Public  Officera  „ 

Other   Kinds  


FoTKery,    Counterfeiting    and    Kindred 
Offenses    ■ 

Per  j  ury    - „™-_ 

Resisting  Arrest,  etc  ™_ 

Desertion     and    Withholding     Support 
from  Wife  and  Qiildren., 

MiscelUneous    Crimes    Not    Otherwise 
Enumerated : 

Lottery     „ , 

Removing   Mortgaged    Property 

Hit  and  Run  „._„ 

Prison  Escape 


Indictments 
Returned  by 
Grand  Jury 

No  Bills 
Returned  by 
Grand  Jury 

Verdicti  of 
Not  Guilty 
Relumed 

4 

2 

— 

2 

1 
10 

2 

19 

— 

4 

3 

— 

1 

5 

3 
5 

10 

1 

^^. 

2 

^^ 

,p^ 

4 

t 
2 

— 

I 

POLK: 


Homicide : 

First  D^ree 
Rai«    . 
Misconduct  by  Officers^ 


9 

I 
1 

— 

- 

4                   —                   — 

Rest>ectfu]ly  suUmiitcd, 

L.  GRADY  BURTON, 

State  Attorney. 

Indictments 
Returned  by 
Grand  Jury 

No  BiUs 
Returned  by 
Grand  Jury 

Verdicts  of 
Not  Guilty 
Returned 

23 

1 

8        (1 

6 

2 
"ransferrcd  to 

Criminal 

Court  of  Record) 
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OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Api>eals  from  Lower  Court  to  Circuit  Court 

Bund    ValidatiOH    Proceedings ,. 

Criminal    1  learings  Attended 


46 

— 

16 

— 

25 

(  No  exact 

record  kept) 

Hal)eas  Corpus  Hearings  Attended.. 


It  — 

Res|>ectfuHy  submitted, 

L.  GRADY  BURTON, 

State  Attorney. 


ELEVENTH  JUDICL^L  CIRCUIT 

Dade  County  ,  Monroe  County 

DADE  AND  MONROE: 

tndiclments  No  Bills 

Returned  by  RcLirned  !iy 

Grand  Jury  Grand  Jury 


Homicide: 

First  Degree  — 
Second  Degree 
Manslaughter    . 

Rape 

Embezzlement 

Perjury     


I'irst  Degree  Murder,. 
Rape    


Cases 

Prosecuted 

35 

S 


Convictions 

27 

3 


45 
4 
5 
5 
3 
2 

.Acquittals 
11 
2 


10 


Nol  Pros. 
1 

No.  of  Cases 


Homicides  Investigated  and  Referred  to  County  Solicitors  (Not 
Presented  to  Grand  Jury): 

Murder  in  Second  Degree  and  Manslaughter 12 

Miscellaneous   Cases „ 2 

Statutory  Rape „ 1 

Murder  and  Raiie  Cases  .Awaiting  Action  of  Grand  Jury 6 

No.  Prisoners 

Prisoners  In  County  Jail  Charged  *vith  Cajtital  Crime  where  In- 
quest of  Preliminary  Hearing  Has  Not  Been  Held:  up  to 
January  9,   1941....„.... 9 

Amount 
Monies  Collected  and  Turned  Over  to  State  Comptroller    (Fred 

P.  Cone  V.  Geo.  McCall,  et  al.> $U.16S.79 

No.  of  Cases 
Investigation  of: 

Assaults    - - 10 

Accidental  Deaths  Other  than  Automobile  Accidents 24 
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Oeatlis    from    Natural   Causes .„.,_„—_.„ ^„._ —  68 

Alleged    Rape    .,     ,    ____„_„.^ 12 

Justifiable   Homicides  ..__„„ Jt ^ 36 

Assault  with   IJeatfly  Weafion „„ 23 

Murder- Suicide   Cases „ 3 

MisccUanefius    Investigations    ,.,.-,  i..  .,,r,i: .,  ,    :,  t. w^i.- 11 

Capital  Cases  where  Accused  Hag  Been  tm^cttd  by  Grand  Jitry 

Imt  Not  Apprehended - -.  8 

Murfler   Cases   Awaiting   Trial                      , , ^„  2 

Homicides    by    Unknown _...„ „ ...„..,..  S 

Extradition    ProcpfJings   ...  .;„^„__„„__ , 3 

Disbarment   Proceedings  „ . ,„..  1 

Inquests  and  Preliminary  Hearings  Attended ~, , — 100 

Witnesses  Siilipoeiiaed  before  State  .Attorney ., _„ _  413 

Witnesses   Suh]xjenaed  before  Grand  Jury _. __..„., 700 

Injunction   Suits  Filed  and   Prosecuted ^— — — sfj-y.— ""■ 5 

Bond   Validation    Proceedings _.~„~,^ 10 

Appeals  from  Lower  Cotiri  to  Circuit  Courl 39 

Bond  Estreat  It  res  ,  ,,.,  ,,.,....,i,..,f...i.,, . „ 34 

Habeas  Corpus  Hearings  _„.„™ .. _„ „ —  279 

Restoration  of  Sanity  Hearings ..„ „.  22 

Total   Number  of  Criminal  Cases  Investigated  Dimng  1939 

and   1940 _... ; 382 

Respectfully    submitted, 

G.  A.  WORLEV 

State  Attortvey. 

TWELFTH  JUDICIAL  CIRCUIT 

Charlotte  County  Hendry  County 

Collier  Countj-  Lee  Comity 

[IcStito  County  Maitatee  County 

Glades  County  Sarasota  County 


CHARLOTTE: 


Robbery  : 

Armed    , _ 1 

-Assaults: 

With   Intent  to  Commit   Felony 5 

Miscellaneous    Crimes    Not    Otherwise 

Enumerated  : 

Stop  netting  case »»-«  1 

Breaking  and  Entering . „.„  1 


Indictments 
Returned  by 

Grand  Jury  No  Rtlls         Verdicts  of 

or  Informa-      Returned  by      Not  Guilty 
tions  Filed       Grand  Jury       Returned 
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Operating  Automobile  Under  In- 
fluence of  Liquor,  Causing  Acci- 
dent  . _ _ 


1 


OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Number  Disiiosition 

Appeals  from  Lower  Court  to  Circuit  Court 1  — 

Bond  Validation  Proceedings  , 2  — 

Criminal   Hearings  Attended  i^:;..-„_ S  — 

Other  dases  Not  Enumerated  Handled  by  State  At 

toniey    „ 12  — 

Respectfully   submitted. 

CLYDE   H.  WILSON. 

State  Attorney. 
COLLIER: 

Indictments 
Returned  by 

Grand  Jury  No  Bills         Verdicts  of 

or  Informa-  Returned  by      Not  Guilty 

tions  Filed  Grand  Jury       Returned 
Homicide : 

First  Degree _ I  —                    — 

Second  Degree  — 1  —                    — • 

Manslaughter    _, — - I  —                       1 

Assaults ; 

With   Intent  to  Conintit  Felony 2  —                     — 

Other    Assaults    - „ 5  —                    ^-^ 

Larceny : 

Of  Automobiles 1  —                     — 

Kindred  Offenses  .,....- „ 1  —                      I 

Fs^f■e  Pretenses  and  Kindred  OflFenses..          1  —                     — 

Adultery,   Fornication,   etc 1  —                       — 

Miscegenation    2  —                     — 

Desertion     and     Withholding     Support 

from   Wife  and   Oiildren 1  —                      — 

Miscellaneous    Crimes    Not    Otherwise 
Enumerated : 

Breaking  and  Entering 1  —                     — 

Mullet    Closed   Season ^^^....        12  —                      2 

Carnal     Intercourse    with     Unmar- 
ried Female  Under  18  Years  Age..           1  —                         1 

OTHER  CASES  HANDLED  BY.^TATE  ATTORNEYS 

Number        Disposition 

Bond  Estrcaturc  Proceedings  „__„ 1  — 

Habeas  Corpus  Hearings  Attended..„,*^4,,^,,,„«,,j„,„«^^^™i  I  — 

Respectfully  submitted, 

CLYDE  H,  WILSON, 

State  Attomev. 


i 
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DE  SOTO: 

Homicide ; 

Indictments 
Returned  by 
Grand  Jury 
or  Informa- 
tions Filed 

No  Bills 
Returned  by 
Grand  Jury 

Verdicts  of 
Not  Guilty 
Returned 

First  Degree  ~.,,...,e....,^..., 

Rape - ^ - 

1 
1 

_^ 

t 

Robbery : 

Armed     

2 

,^^ 

^_ 

Assaults : 

With  Intent  to  Commit  Felony,.... 

6 

— 

— 

Larcenv : 

All    Kinds   - 

3 

— 

— 

Forgery,    Counterfeiting    and    Kindred 

Offenses 

4 



.^ 

Desertion    and     Withholding     Support 
from  Wife  and  Children 

1 

„ 

^ 

Miscellaneous    Crime*;    Not    Otherwise 

Enumerated : 

Concealing    Stolen  Goods ~ 

1 

— 

— 

OTHER  CASES  HANDLF.D  BY  STATE  ATTORNEYS 


Number 

Appeals  from  Lower  Coun  to  Circuit  Court —  .3 

Bond    Validation    Proceedings ™ 1 

Habeas  Corpus  Hearings  Attended 6 


IJts|x)sition 
All  Affirmed 

1  Granted, 
5  Affirmed 


Resjiectfully  submitted, 

CLYDE  H.  WILSON, 

State  Attorney. 


GLADES ; 


Homicide : 

Second  Degree »..„„„.,„, _... 

Manslaughter    „ _,„ 

Assaults : 

With   Intent  to  Commit  Felony 

Other  Assaults  — . 

Miscellaneous    Crimes    Not    Otherwise 

Enumerated ; 

Accessory   to   a    Murder. — 


Indictments 
Returned  by 
Grand  Jury 
or  Informa- 
tions I'^iled 

1 
2 


No  Bills 
Returned  by 
Grand  Jury 


Verdicts  of 
Not  Guilty 
Returned 
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RrL'aking  and    luitcriiig   

L'nlawfnl  Intercourse  with  ("emale 

under  18  Years  of  ARe,,.. 

Ivnttring   without    Breaking _ 

Possession  of  Mullet  Out  of  Sea- 
son   ~ — 


1  —  — 

5  —  - 

1  —  — 

Rtspect  fully  submitted, 

CLYDE  H,  WILSON, 

State  Attorney. 


HENDRY: 


Grand  Jury 

Homicide : 

Second  Degree —  3 

Assaults : 

With   Intent  to  Commit    Felony 8 

Rtirtilary  ami  Kitnlretl  Offenses 4 

Larceny  r 

Of    Cattle    ^^ 1 

Embezzlement : 

Public    Officers ~ _  4 

False  Pretenses  and  Kindred  Offenses..  2 

Resisting   .-Hrrest,  etc.    2    . 

Miscellaneous    Crimes    Not    Otherwise 
r-'niimerated : 

Lottery    Violations 4 

Worthless  Check   — . I 

Slot   Machine  VtolatJoni..- 3 

Selling   Property  Subje«  to  Lien..  1 

Maliciously    Injuring    .^nima]s    of 
Another - 2 


Indictments        No  Bills 
Returned  by     Returned  by 


Granit  Jury 


Verdict.s  of 
Not  Guilty 
Returned 


OTHER  C.-KSES  HANDLED  BY  STATE  .\TTORNEYS 


Bond    Validation    Proceedings... 

Bond    Estrcatnre    I'roreediiigs.,, 
Criminal    Hearings   .Attended 


Number 
Z 
1 
8 


Disposition 


Other  Cases  Not  Enumerated  Handled  by  State  At- 
torney   . — -— 4  — 

Respectfully  submitted, 

CLYDE   H,  WILSON, 

State  Attorney, 
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LEE: 


Homicide: 

First  Degree ™ 

Second  Degree  . — — . 

Rolibery : 

Assaidts : 

Wiih  Intent  to  Commit  Felofiy — 

Arson  and  Kindred  Offenses — .._ 

!^rC(my ; 

Of    Aiitnmolii]^    .„, „„.. 

Of  Cattle  

Kindred    Offenses   __ 

EmlK-zxIemnit : 

Pul>Hi:  OfFicefS 

Olher   KJEids   

Forttery,    Counterfeiting    and    Kindred 

Offenses    „_..„ .„ 

P<rrjury     „ _„„._„.^ ^„„^.„ 

Kc$i<iting  Arrest,  etc „ ...... 

Crime  Afsainst  Nature  - 

MtsccUanious    Crimes    Not    Otherwise 
F.mimcrateil : 

KreakinK   and    Entering. 

Obtaining    Property  n  n  d  e  r    I'alsc 

Prcten  sc    . - 

t.ottery  Violation 

Maliciously  Shooting  into  Dwelling 


Indictments 
Returned  by 
Grand  J  tiry 
or  Informa- 
tions Filed 

5 
2 


No  Bills 
Returned  by 
Grand  Jury 


Verdicts  of 
Not  Guihy 
Returned 


IS 
5 

1 
1 
5 

2 

1 

19 
1 
2 

I 


24 

J 
1 

1 


OTHER  CASES  HANDLED  BV  STATE  ATTORNEYS 


Animals  from  Lower  Court  to  Circuit  Court.. 

Bond    Validation    Prticeei lings - 

Criminal    Hearings   Attended „.,„„ 

Halicas  Corpus  Hearings  Attetided, 


s' umber 
1 
4 

Disposition 

^ 

18 

— 

7 

— 

Other  Cases  Not  Enumerated  Handled  by  State  At- 
torney 


16 


Respectfully  submitted, 

CLYDE  J).  WILSON, 

State  Attorney. 
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MANATEE: 


Indictments 
Returned  by 
Grand  Jury 

or  Informa- 
tions Filed 


Homicide  r 

First   Degree  4 

Second  Degree  - 2 

Manslaughter    „  1 

Robbery : 

Armed     _ - _  2 

Assaults : 

With  Intent  to  Commit  Felony 5 

Burglary  and  Kindred  Offenses 8 

Larceny : 

Of  Automobiles _  4 

Of  Cattle  _  2 

Kindred  Offenses  „ 6 

Embezzlement  i 

Public  Ofificers  2 

False  Pretenses  and  Kindred  Offenses..  1 
Forgery,    Counterfeiting   and    Kindred 

Offenses    1 

Resisting  Arrest,  etc.  ..- _  1 

Adultery,  Fornication,  etc  ™„-^*.y™^  2 

Incest    .. : I 

Desenion    and     Withholding     Support 

from   Wife  and   Children 6 

Miscellaneons    Crimes    Not    Otherwise 
Enumerated : 

Accessory    Before  the    Fact... „  2 

Lottery    Violations    14 

Breaking   and    Fntering -  13 


No  Bills        Verdicts  of 

Returned  by      Not  Guilty 
Grand  Jury       Returned 


OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 


Appeals  from  Lower  Court  to  Circuit  Court- 
Bond    Validation    Proceedings 

Bond   Estreat  u re    Proceedings 

Criminal    J-(earings   Attended 


Habeas   Carpus    Hearings   Attended „ 

Other  Cases  Not  Enumerated  Handled  by  State  At- 
torney     ,, ™ „. 


Number 
3 
4 
1 
26 
6 


Disposition 


Respectfully  submitted, 

CLYDE   H.  WILSON, 

State  Attorney. 
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SARASOTA: 

ImJictincnts 
Returned  by 

Gram)  Jury  No  Bills        Verdict*  of 
r     or  Informa-      Returned  by      Not  Giiilly 
lions  Filed        (Irand  Jury        Returned 
Homicide: 

First   DcRree  _. „„-„.-„..,.          3  1                     — _ 

Second  I>egree  -_ _ ~ — - 1  —                      — 

Manslaiigtitcr _ 3  —                       I 

Rolil»ery : 

Unarmed     . «~          5  —                     — 

Assaults : 

With   Intent  to  Commit  Felony —          4  —                    — 

S cutting  ThrcateninB  Communications..          1  —                    — 

Burglary  and  Kindred  Offenses I  — *                      — 

Larceny: 

Of  Automobiles  7  —                      — 

Of  Cattle ™          4  I                       1 

Kindret]  Offenses .        12  —                        1 

Forgery.    Counterfeiting    and    Kindred 

Offenses    „ 10  —                       I 

Bigamy  ^ — «_,„__„ — ™., 1  —                   — 

Desert  inn    and    Withholding    Support 

from    Wife  and   Children 1  —                      — 

Miscellaneous    Crimes    Not    Otherwise 

Hniun  crated : 

Breakin);  and    Entering _        12  —                    — 

Obtaining   Property   under   False 

Pretense - 1  —                        1 

OTHER  CASES  HANDLED  BV  STATE  ATTORNEYS 

Number        Diijiosition 

Ajipeals  from  Lower  Court  lo  Circuit  Court 4                     — 

Bond    Validutiun    Proceedings „ _*. —  6                       — 

Bond    Estrcature    Proceeding. „_„„_  1                      — 

Hal>eas  Corjius   Hearings  Attended „„_..,  8                    — 

Other  Cases  Ntrt  Enumerated  Handled  by  State  At- 

RcspectfuUy  sabmitte<l. 

CLYDE  H.  WILSON, 

State  Attorney. 
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THIRTEENTH  JUDICIAL.  CIRCUIT 

HILLSBOROUGH  COUNTY: 

A.  Grand  Jury  Indictments  NoTrueBflls 

1.  Raiw    „ S  1 

2.  H<miicide,     First     rVgr^y ,,,         27  2 

Second    Degree ,..;_ ....  4  Cert,  to  Critn.  Ct.  of  Record 

3.  JuilUc  of  Peace  Courts.  The  Grand  Jury  .sjient  a  large  amount  of 
time  during  the  period  of  this  report  tn  investigating  and  reporting 
rpon  fees,  oostis,  e.vpenses  and  other  circumstances  surrounding  the 
functioning  of  the  five  Justice  of  Peafe  Courts  and  District*  in  this 
County.  aBid  was  a  vital  factor  in  the  final  action,  alon^  with  the 
newspapers,  citizens  and  County  Commissioners,  who  became  inter- 
ested by  virtue  of  the  Grand  Jury  investigation  and  rejiorts,  resulting 
in  doins  away  with  two  Justice  of  Peace  Districts,  reducing  the 
number  from  five  to  three. 

4.  Gamblhiy.  The  Grand  Jury,  during  this  peri<xi.  spent  a  great  deal 
of  time  in  investigating  gambling  and  conditions  resulting  therefrom. 
While  they  returned  no  indictments,  specific  reports  were  made  and 
the  evidence  in  several  case*  tunif^d  over  Jo  the  County  Solicitor  for 
further  action.  .^Iso,  they  turned  over  to  the  State  .Attorney  all  data 
which  formetl  the  basis  of  seven  injunctions  tiled  by  the  undersigned 
State  -Attorney  against  gambling  houses. 

5.  Rke lions.  The  Grand  Jury  spent  much  time  investigating  in  advance 
of  the  1939  City  elections  and  in  advance  of  the  1940  State  and  County 
primaries,  rumors  of  frauds  which  were  alleged  to  have  t»een  antici- 
I»ated,  or  attempted,  including  all  questions  concerning  the  selection 
and  aijpoititraent  of  election  officials.  They  also  investigated  any 
reports  immediately  after  each  election,  and  after  the  1940  primaries 
titrnetl  over  facts  to  the  County  Solicitor,  which  resulted  in  the 
prosecution  of  some  six  or  eight  persons  for  disturbances  around 
.several  of  the  trilling  places. 

b.  MisccUanci'tis.  (al  Jook  Joints,  The  Cirand  Jury  spent  much  time 
in  investigating  "jook  joints"  and  surrounding 
conditions,  reporting  upon  the  same  and  co- 
operating with  the  local  officers  in  restricting 
the  evils  connected  with  their  operation, 
{hi  The  Grand  Jury,  from  time  to  time,  investi- 
gated and  reported  their  findings  upon  County 
institutions  and  other  matters  affecting  the 
fieneral  welfare  of  the  community. 

B.  Trials 

Verdicts ;    Guilty  Not  Guilty    Nolle  Pros,        Pending 

1.  Murder 20  3  —  4 

2.  Rape    _. ...  ^  1  —  — 
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D. 


E. 


3.  The  State  Attoniej  filed  7  injurrctions  against  7  different  alleged 
gambling  houses,  one  of  these  cases,  State  v.  Roiz,  et  al,,  was  prosi- 
ecuted  to  completion  in  which  the  Circuit  Court  ruled  against  the 
State  on  a  cjuestion  of  taw  interpreting  Sec.  7832,  C.  G.  I-  1927.  The 
State  Attorney  has  [lerfected  an  a[Ji>eal  to  the  Supreme  Court  of 
Florida  in  this  case. 

4.  An  injunction  case  against  Herbert  K,  Marvin  for  violation  of  the 
Florida  Securities  .Act  was  successfully  terminated  liy  an  order  direct- 
ing a  permanent  injnnction  against  the  defendant  in  the  Circuit  Court 
of  this  Circuit. 

5.  A f peals  from  fhr  Criniina!  Court  of  Record  lo  the  Circuit  Canrt. 
Nine  api>cats  were  disposed  of,  all  favorable  to  the  State.  There 
were  jienrling  on   December  31,  1940,  approximately  20  appeab. 

Preliminary  Hearings  Attended: 

I .  Bastardy,  6 ;  2,  Murder,  8 ;  3.  Rape,  1 ;  4.  Comner'.s  Inquests,  6. 
Investigations  not  tnclivdcd  aliove  in  which  the  testimony,  recorded  and 
transcrilted,  established  justifiable  homicide,  suicide  or  death  by  natural 
causes;  and  in  case  of  rape  and  bastardy,  evidence  and  circumstances  did 
not  warrant  further  jirosecution ;  1.  Homicide,  42;  2.  Rape,  10;  J. 
Bastardy,  40, 

Other  cases  concluded,  not  shown  above :    1.  Habeas  Corpus,  25 :  2.  Resto- 
ration to  Sanity,  28, 

Respectfully  submitted, 

J.  REX   F.\RRIOR, 

State  Attorney. 
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Bay  County 
Calhoun  County 
Gulf  Countv 


Holmes  County 
Jackson  County 
Washington  County 


BAY; 


Homicide: 

Indictments 
Returned  by 
Grand  Jury 

No  Rills 
Returned  by 
Grand  Jury 

Verdicts  i,{ 
N'ot  Guilty 
Returned 

First   Degree  

4 

4 

— 

Second  Degree  ., 

5 

s 

Rape    — _„ ~. 

2 

Assaults : 

With  Intent  to  Commit  Felony- 

2 

— 

— 

Other    Assaults        .„ _ 

4. 

— 

— 

Arson  and  Kindred  OfiFenses 

I 

2 

— 

Burelarv   and    Kindred   Offenses. 

-       23 



2 
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Larceny ; 

Of  Automobiles  3 

Of  Cattle  .; .iiw^.™^ 7 

Kindred  Offenses  ..«,._^..„; „  — 

Embezzlement .,...«^,_.„_ 2 

False  Pretenses  and  Kindred  Offenses..  2 
Forgery,    Counterfeiting    atid    Kindred 

Oflfenses    —., „ — ..  8 

Perjury  „ _ 1 

Resisting  Arrest,  etc. 1 

Adulter.v,  Fornication,  etc 2 

Incest 1 

Desertion    and     Witliholding     Support 

from  Wife  and  Cbildren 17 

Miscellaneous    Crimes    Not    Otherwise 
Enumerated : 

Unlawful  Operation  of  Auto ,..-.,-  \ 

Violating  Election   Laws .„ 1 

Unlawful   Sexual   Intrecourse. 4 

Hit  and  Run  Driving 2 

Removing  Property  Subject  to  Lien  3 

Running   Gambling   House I 

Violating  Traffic  Laws I 

Buggery    — „ 1 


OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Number        Disposition 
Critninal  Hearings  .•\ttended  (Preliminary  Hearings)         17  — 

Respectfully  submitted. 

L.  D.  McRAE. 

State  Attorney. 


CALHOUN : 


Indictments 
Returned  by 
Grand  Jury- 


Homicide  : 

First  Degree  - 2 

Robherj' ; 

Armed     „ „ _  1 

Assaults: 

With  Intent  to  Commit  Felony 10 

Other    Assaults 5 

Burglary  and  Kindred  Offenses 2 


No  Bills 
Returned  by 
Grand  Jury 


Verdicts  of 
Not  Guilty 
Returned 


2 
1 
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Larceny: 

Of  Cattle  „„ .^ _„. I 

Kindred  Offenses  „„ 9 

Embezilcment :  » 

Public  Officers  . 1 

Forgery,    Counterfeiting    and    Kindred 

Offenses       - S 

Trespasses,  Injuring  Buildings,  etc _  1 

Conspiracy  - 1 

Adultery,  Fornication,  etc.  _.„„._  S 

Desertion    and     Withholding    Support 

from  Wife  and  Children S 

Miscellaneous    Crimes    Not    Otherwise 
Enumerated  : 

Cutting  Fence  of  Another 1 

Shooting  into  a  Dwelllug   House...  1 

Shooting  into  Occupied  Auto I 

Buggery   I 


3 
1 

1 
3 


OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Number        Disposttioo 

Bond   Validation   Proceedings — ~ —         1  — 

Habeas  Corpus  Hearings  Attended  (Preliminary)™        25  — 

Respectfully  submitted, 

L.  D.  McR,\E, 

State  Attorn^. 


GULF: 


Indictments 
Returned  by 
Grand  Jury 

1 
4 
I 

1 


Hotnicide : 

First  Degree 

Second  Degree 

Manslaughter    ^ 

Rape    „. 

Assaults: 

With  Intent  to  Commit  Felony — 

Other  Assaults  ~  S 

Burglary  and  Kindred  Offenses 3 

Larceny: 

Of  Automobiles - 2 

Kindred  Offenses ..■_■.■ 6 

Forgery,    Counterfeiting    and    Kindred 

Offenses 2 

Trespasses,  Injuring  Buildings,  etc.  —  1 


No  Bills 
Returned  hy 
Grand  Jury 


Verdicts  of 
Not  Guilty 
Returned 

1 
2 
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Adultery,  Fornication,  etc. 

Incest „ 

I>escrtioti    and     VVithhoIdtnfr    Support 

from  Wife  and  Children^ 

MisccllanccHis    Crimes    Not    Otherwise 

Knumerattd : 

Hit  and  Run  Driving _„ 


1 


OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Number       Disposition 

ApiJcals  from  Lower  Court  to  Orcuit  Court 2  — 

Criminal  Hearings  Attended   (Preliminary  Hearings)         15  — 

Respectfully  snbmitted. 

U  D.  McRAE, 

State  Attorney. 

HOLMES: 


Homicide: 

First  I>egree  ... 

Second  Degree 

Mansi la ug ti ter    _ „_,„ 

.\sj>aiilts ; 

With  Intent  to  Commit  Felony...... 

Burglary  and  Kindred  Offen&cs 

I.arccny : 

Of    AutHmoliile*    .„.., ..__„ 

Of  Cattle ™ .™-..._.. 

Kindreti  Offenses .._„„_ 

Fort; cry.    Counterfeiting    and    Kindred 

Offenses 

Tresjjasses,  Injuring  Buildings,  etc.  . 

Incest 

Desertion    and     Withholding     Support 

from  Wife  and  Children 

iMisccllaneuu.s    Crimes    Not    Otherwise 

Enumerated : 

Dis[)o<iing  of  Mortgaged   Property- 


Indictments 
fteturned  by 
Grand  Jury 

No  Bills 
Retunted  by 
Grand  Jury 

Verdicts  of 
Not  Guilty 
Relumed 

3 
3 
I 
1 

7 

5 

1 

1 

2 

I 

2 

10 

5 

1 

2 

4 
2 

1 

— 

1 

— 

_ 

BIES^NIAL,  REPORT  OF  THE  ATTORNEY  GENERAL 


89 


OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 


Number 
Criminal  Hearings  Attended  (Preliminary  Hearings)        10 


niit  position 


Respectfully  submitted, 

U  D.  McKAE, 

Stale  Attorney, 


JACKSON: 


Homicide : 

First  Degree  — 
Second  Degree 
Manslaughter   .. 

Rape    

Robbery : 
Arrrted 
Unarmed 


Indictments 
Returned  by 
Grand  Jury 

3 
2 
5 

t 


No  Bills 
Returned  by 
Grand  Jury 


Verdicts  of 

Not  Guilty 
RctufTved 


1 

Assaults : 

With  Intent  to  Commit  Felony 4 

Other  Assaults  — ™~-  2 

Arson  and  Kindred  Offenses ~ -  1 

Buretuy  %nd  Kindred  Offenses... -  23 

larceny : 

Of  Automobiles  ■ 6 

Of  CatUe  -  U 

Kindred  Offenses  „.„> ., ,  21 

Embezzlement I 

Forgery,    Counter  fdting   and    Kindred 

Offenses    — _ .-  22 

Perjury ____.„  2 

Conspiracy  1 

Adultery,  Fornication,  etc  1 

Desertion    and    Withholding    Support 

from  Wife  and  Children 16 

Miscellaneous    Crimes    Not    Otherwise 
Enumerated : 

Hit  and  Run  Driving .. »-  2 

l^nlawful    Sexual    Intercourse -  2 

Shooting  into  Dwelling  House 1 

Mutilating    Public    Record 1 

Removing  Mor^[aged  Property „.  1 

Unlawful  Operaticm  of  Auto 3 

Second  Felony — . t 

.Administering   Poisoo — 


2 
10 


2 

4 
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OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Number  Dispositioti 

Appeals  from  Lower  Court  to  Circuit  Court 3  Dismissed 

Bond    Vatidation    Proceedings 1  — 

Criminal  Hearings  Attenided  (Prelirninary  Hearings)        30  — 

Respectfully  submitted, 

L.  D.  McRAE, 

State  Attomev. 


WASHINGTON: 


Homicide : 

First  Degree  

Second    D^ree  

Manslaughter    

Assaults : 

With  Intent  to  Commit  Felony..,- 

Other  Assaults 

Burglary  and  Kindred  Offenses 

Larceny ; 

Kindred    Offenses    - — - 

Embezzlement : 

Public  Officers ....... 

Other  Kinds  ...._^.~^^— ._—..__. 


Indictmmts 

Returned  by 
Grand  Jury 

1 
1 
2 


False  Pretenses  and  Kindred  Offenses., 
Forgery.    Counterfeiting    and    Kindred 

Offenses    -., 

Resisting  Arrest,  etc.  . 

Conspiracy  „. 

Incest 

Violation  Liquor  Law.  Second  Offense.. 
Desertion    and    Withholding    Support 

from  Wife  and  Children 

Miscellaneous    Crimes    Not    Otherwise 

Enumerated  : 

Hit  and  Run  Driving  

Disposing  of  Mortgaged  Property.. 

Operating  Auto  while   Drunk 

Doing   Business  without    License 


6 
5 
4 


8 
I 
2 

8 
1 
I 
1 
2 

10 


No  Bills  Verdictsof 
Returned  by  Not  Guilty 
Grand  Jury        Returned 


1 
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OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 


Bond    Validation    Proceedings ~- 

Criminal  Hearings  Attended  <  Preliminary  Hearings) 
Habeas  Corpus  Hearings  Attended - 


Number 
1 
10 
4 


Dis|w$ition 


Respectfully  submitted, 

L.  D.  McRAE, 

State  Attorney, 


FIFTEENTH  JUDICIAL.  CIRCUIT 

Broward  County  Palm  Beach  County 


BROWARD: 


Assault    With    Intent 
Murder   — 

Assault    With    Intent    to 
Rape 

Attempted  Robbery 

Accessory  Before  Fact  to 
Breaking  &  Entering 

Aiding  in  Commission  of 
Felony  ..- 

Breaking  and  Entering... 

Bigamy 

Crirtif  Against  Nature — 

Desertion    

Embezzlement 

Entering  Grove  in   Night 
to  Commit  Felony 

Entering  without   Break- 
ing ...^..i.™™^;....... 

False    Swearing   

Forged  Instrument*, 

uttering  &  publishing 

False     Pretenses,    obtain- 
ing property  by  

Grand  Larceny  .„ 

Incest    

Murder,  First  Degree 

Murder,   Second  Degree.. 

Manslaughter    


Number  of 
Indict ments  or 

Informations 
to 


5 
2 


1 
39 
1 
3 
,  1 
6 


1 
1 

10 


Convictions    Acquittals 


5 
2 


1 
35 


Pending 
1 


2 

2 

— 

— 

16 

14 

1 

1 

1 

I 

— 

— 

11 

7 

2 

2 

4 

1 

1 

2 

2 

2 
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Motor    Vehicles,    Larceny 

of 7  6—1 

Rape    ^.■.,....v^..,i.„.... 1  —                      1                    — 

Robliery.  Armed   „  1  J                    —                    — 

Robbery,    Unarmed   ;._  2  2                     —                     — 

Violation    Beverage    Act..  7  2  •                     1                       4 

Totals   .... -.v,,,-  V,      132  98  14  20 

White  the  forepoing  figures  show  a  total  number  of  132  indic-tments  or 
in  format  ions  charging  felonies,  due  to  joint  indictments  the  ntimlier  of  indi- 
vidual defendants  involved  totaled  ISO. 

Convictions  include  convictions  of  lesser  degree  than  chyrgcd  in  cases 
where  verdicts  were  guilty  of  such  lesser  d^ree. 

In  the  nvimber  of  acquittals  shown,  4  of  such  cases  were  nolle  prossed. 

INDICTMENTS  OR  INFORMATIONS  CHARGING 

.MISDEMEANORS,   AND    TR.ANSFERRED    TO 

COUNTY  COURT   l"OR   DISPOSITION 

Number  of 
Indictments  or 
Informations 
Charge : 

Disturbing   Religious  Worship „ ...^ 1 

Exhibition  of    Deadly  Weapon „.................■.■...,.,-.>..>„„ ■  1 

Aggravated   ,-\ssault  — .^ .^._i.i„uiw*..i.i.'.4iiii„_„».w«i.„.*i_«ii..  1 


NO  TRUE  BILLS  RETURNED  BY  GRAND  JURY 

Number  of 
Indictments  or 
Informations 
Assault  with  Intent  to  Murder - 3 

Assault  with  Intent  to  Rape - 1 

M  an  si  aug  ht  e  r ......„_ 2 

Murder,    Fir.'it    Degree „ 4 

Operating  Gantblitig  Hbuse,..~. „ ~ „ 2 

Perjury   „.. ■. 2 

Robbery,   Unarmed    .„- 1 

MISCELLANEOUS  MATTERS  REPRESENTED  BY  STATE 
AND  ASSISTANT  STAT!-:  ATTORNEY 

Number  of 
Indictments  or 
Informations 

Habeas  Corpus  ^,ia.^^,>.,^^■■>■■ ^....v.... 3 

Disbarment   Proceedings  . ;.... „._ I 

Bond  Validations,  etc „  9 
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ItiiiniciKjns  to  Ahate  Niiisaticea.. _„_ ™_.        II 

Kcstoration  oi  Judicial   Saiiity ,,..~ , 5 

Res)>ectfully  siiliinittcd, 

LOUIS    F.   MAtRE. 

State  Attorney. 

PALM  DEACH: 

Number  of 
Tndictmcnts  or 

Informations      Owvicttons    Acquittals         Pending 
MurtliT  in   First   D^ree.,         11  9  2  — 

liKlictmcntji  RcWmed  but 
Transferred  to  Crim- 
inal Court  of  Recortl 
of  Palm  Beach  County 
for  Trial : 

Murder  in  2tid  D^ree. 9  —  —  — 

ManstattKhter   2  —  —  — 

Assault      _ 7  —  —  — 

GamltliiiK  and   Operating: 

a.   nambtini;   House, ..  2  —  —  — 

There  »as  also  returned  one  indictment   for  rajic  and  ooc  for  lc)(Ini|>ini; 
asainsi  Tliomas  Goddard,  who  was  convicted  of  murder  in  the  ttrst  degree 
and  electrocuted  and,  therefore,  these  two  cases  were  nolle  prossed. 
There  were  also  returned  four  No  True  Bills, 

MISCELLANEOUS  MATTKRS 

Number  I  )ispnsition 

Halieas  Curims  Proceedings — „ — _,...„ „__^        23  — 

Birtul    I'Istreatures ~„-, „,___„  4  — 

Bnrat  Validations  ,- 18  — 

Coroner's   Inquests  Attended „„..__ _         12  — 

Respectfully  submitted, 

LOUIS   F.  MAIRF, 

State  Aitomey. 


94  BrENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 

XI 
COUNTY  SOLICITORS 

REIPORXS     OF     COUNTY     SOUCITORS,     COVERING     CRIMINAL. 

COURTS  OF  RECORD  AND  OOUBTS  OF  CBIMi:,  FOB 

YEARS     ldS9-lB40     UNDER     SEOTtON 

132,  C.  G.  L. 

Dade  County  Monroe  County 

Duval  County  Orange  County 

Escambia  County  Palm  Beach  County 

Hillsborough  Couitty  Polk  County 

DADE  COUNTY 

Hon.  George  Coui>er  Gilibs 

Attoruey  General 

Tallahassee,  Florida 

My  dear  General : 

As   provided    for  tiy  and  under   Section   132,   Compiled  General  Laws  of 

Florida,  1  submit  the  report  of  the  office  of  the  County  Solicitor  prosecuting 

in  the  Criminal  Court  of  Record  and  the  Court  of  Crimes  o£  Dade  County, 

Florida,  covering^  tlisposition   of  criminal    cases  during   the   i>eriod   beginning 

Januarj'  1,  1939,  and  ending  December  31,  1940. 

The  purpose  of  this  report  is  not  only  to  comply  with  Sec.  132.  C.  G.  L. 
1927.  but  also  to  act|uatiit  the  Bench,  the  Bar  and  the  public  generally,  antl 
the  people  in  Dade  County  particularly,  with  the  scope  and  extent  of  the  ac- 
tivities of  this  office  and  the  manner  in  which  the  business  has  l^een  handled. 
The  table  of  statistics  hereinafter  shown  give  not  only  the  number  hut  the 
kind  of  criminal  ofTenses  thai  pass  through  the  office,  and,  in  general,  the 
condition  of  the  calendar  at  the  close  of  the  year. 

In  this  connection  it  is  stated  with  deep  satisfaction  that  this  office  is 
well  abreast  of  its  work  and  in  better  condition  and  more  in  harmony  with 
the  other  law  enforcemnnt  officials  of  this  county  than  at  any  previous  time 
during  my  tenure  of  office,  which  covers  a  period  of  approximately  twelve 
years.  In  many  instances  only  a  matter  of  hours  has  elapsed  lietween  the 
time  of   arrest  and  time  of  conviction. 

The  1939  Legislature  passed  an  act  relating  to  Dade  County  providing 
for  a  prol)ation  ami  jiarole  officer  for  the  Criminal  Court  of  Record  atid  the 
Court  of  Crimes  of  Dade  County,  Florida.  The  Governor,  Fred  P.  Cone,  ap- 
pointed Harry  O.  Hunter  as  proliation  officer,  who  has  served  in  this  jjosition 
from  Jtine  6.  1939. 

Mr.  HiMiter'*  report  show^s  that  during  this  period  of  time  (approxi- 
mately eighteen  tuonlhs)  J45  offenders  have  l>een  placed  on  probation.  Of 
this  total  number  of  24S  offenders,  eighty-two  have  been  discharged  from 
probation  by  the  court  as  rehahilitated  and  worthy  of  the  further  faith  and 
confidence   of    the    people    of    this    State.     Mr.    Hunter    further    reports    that 
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out  of  the  total  number  of  245  placed  on  prtiliation  only  twenty-one,  or  less 
than  ten  per  cent,  have  violated  any  of  the  conditions  of  thicr  parole,  as  a 
result  of  which  they  have  been  sentenced  hy  the  court  and  are  now,  nr  havie 
received,   substantial   punishment    far  the  offense   which  thej'   conjmittc<l. 

There  are  many  other  interesting  facts  and  data  contained  in  Mr,  tlilnler's 
report,  a  copy  of  which  we  have  asket!  Mr.   Hunter  to   furnish   yoii. 

Under  this  understanding,  which  we  believe  to  be  an  enlightened  conception 
for  treatment  of  offenders,  especially  in  minor  matters  not  general  I  y  affected 
by  a  genera]  poblic  interest,  first  offenders  are  dealt  with  leniently  and,  as 
herein  shown,  are  placed  frequently  in  the  custody  of  the  probation  officer, 
who  uses  every  reasonable  effort  to  reestablish,  rehabilitate  and  (Vnd  jiositions 
for  the  offenders. 

The  greatest  advancement  in  trial  work  and  saving  to  the  taxpayer  was 
brought  atiout  by  a  case  arising  in  this  jurisdiction — the  case  of  Jatnes 
Zellers  v.  State  of  Florida,  reported  in  189  Southern,  p.  236.  With  the  con- 
sent of  the  Attorney  General  this  office  cooperated  in  the  prosecution  of  this 
case  in  the  Supreme  Court  and  tiled  a  brief.  The  Supreme  Court  of  Florida 
decided  that  in  all  cases  except  where  a  .sentence  of  death  may  he  imposed, 
trial  by  jury  may  be  waived  by  the  defendant. 

This  provision  was  later  incorporated  in  the  Florida  Criminal  Procedure 
Act,  Section  181,  which  was  sjionsored  liy  the  Florida  State  Bar  Association 
under  the  guidance  of  a  committee  of  which  Bart  A.  Riley  of  the  Miami  ttar 
was   chairman. 

Prior  to  the  decision  in  the  Zeller's  case  the  weight  of  the  accepted  legal 
aitthority  in  the  State  was  that  a  defendant  coutd  not  waive  a  jury  in  any 
felony  case  because  of  constitutional  limitation.  , 

Since  the  Zeller's  decision  and  the  adoption  of  the  Florida  Criminal  Code, 
the  inintjtes  of  the  Criminal  Court  of  Record,  Dade  County,  show  that  in 
approximately  90%  of  the  cases  actually  tried  the  defendants  waived  a  jury. 
We  wish  to  add  that  without  a  doubt,  many  defendants  and  attorne>'s  waived 
a  jury  because  they  had  implicit  confidence  in  the  fairness  and  judicial  tem- 
perament of  Honorable  Ben  C.  WiUard,  Judge  of  the  Criminal  Court  of 
Record.  Dade  County,  Florida.  The  pottit  is,  that  prior  to  the  Zelkr'«>  decision 
and  the  enactment  of  the  criminal  code,  the  judge  of  the  Criminal  Conn  of 
Record  of  Dade  County  had  never  attempted  to  try  a  felony  case  on  plea  of 
not  guilty  without  having  the  issue  of  fact  decided  by  a  jnry, 

I  wish  to  rejHjrt  to  you  and  recommend  to  other  interested  county  solici- 
tors, a  rule  in  the  Dade  County  Criminal  Court  of  Record  by  which  all  de- 
fendants, upon  being  informed  against  and  without  snbpoeiiing  of  witticsse*;. 
promptly  be  bronght  l>efore  the  judge  and  arraigned.  If  tlie  defendant  jdeads 
not  guilty,  a  full,  fair  and  complete  c^cplanation  of  a  trial  before  thi-  judge 
without  a  jury  ts  then  given  to  the  defendant  or  his  attortiey  if  he  ha-;  one, 
and  he  is  asked  if  he  wishes  to  waive  trial  by  the  jury.  If  the  answer  be 
"yes"  then  within  a  short  day  the  witnesses  are  subpoenaed  before  the  judge 
and  trial  had.  On  the  other  hand,  if  he  requests  a  trial  by  jury",  the  judge, 
after  hearing  the  solicitor  and  his  attorney,  immediately  sets  an  agreeable  trial 
date. 
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With  this  rule  our  experience  undoubtedly  lias  contributed  iii  no  small 
measure  to  great  saving  Ui  the  taxpayers  liy  the  elimination  of  delays  and 
postponements  which  we  Uelievi;   would   otherwise  occur. 

Thousands  of  complaints  base  been  handled  hy  this  office  during  the  (leriod 
covered  by  Ihis  report.  Lack  of  facilities  and  personnel  have  made  it  im- 
possible to  establish  and  keep  a  detailed  record  of  these  complaints  heard  and 
investigated  which  resulted  in  no  charges  being  tiled.  In  this  class  iii  cat  ion 
comes  a  large  number  of  border-line  cases  and  technical  violations  which  are 
adjusted  by  this  office  without  criminal  prosecution  and  at  a  great  saving  to 
the  taxpayer. 

DurinjDr  the  past  two  years  this  office,  with  the  consent  of  the  .Attorney 
General,  has  participated  in  several  imporiant  appeals  and  writs  of  habeas 
corpus.  These  particular  activities  have  been  assigned  to  Thomas  H.  Ander- 
son,  sssistant    county   solicitor,    whose   report    follows : 

REPORT  OX  APPEAL  CASES  AXD  LEGISLATION*— 1938-1940 

In  the  ease  of  George  Bloom  v.  State  of  Florida,  appealed  from  Court 
of  Crimes,  the  Solicitor  tiled  a  brief  and  argued  the  cause  orally.  Judgment 
of  lower  court  affirmed. 

In  the  case  of  William  L.  Brooks  v.  State  of  Florida,  applied  to  the 
Supreme  Court,  the  Solicitor  bled  a  brief.     Jiidgiuent  was  affirmed. 

In  the  case  of  John  S.  Dunham  v.  State  of  Florida,  the  Solicitor  filed 
a  hrief  in  the  Supreme  Court  and  argiied  same.    Judgment  was  reversed. 

In  the  ease  of  State  of  Florida  v.  R.  L,  Heincs,  the  County  Solicitor  took 
the  first  appeal  permitted  under  tlie  Criminal  Procedure  Act  of  193^.  The 
case  involved  the  criminal  liability  of  a  person,  not  a  physician,  who  attempted 
to  prescribe  medical  treatment  resulting  in  death. 

The  Supienie  Court  reversed  the  Criminal  Court  of  Rei-ord  of  Dade 
County,   holding  that   the  information   charged   a   critnina!  offense. 

In  the  case  of  A.  E.  Hemmings  v.  State  of  Florida,  the  Supreme  Court 
on  rrfiearing  reversed  its  previous  judgment  and  held  thai  when  Hemmings 
assumed  to  testify  liefore  the  Grand  Jury  he  was  required  to  testify  truth- 
fully, and  that  he  could  not  commit  perjury  in  an  effort  to  save  himself 
from  an  indictment. 

In  this  cast  the  County  Solicitor  tiled  a  brief  and  participated  in  the 
oral    argument. 

In  the  case  of  State  v,  Frank  Hyde  and  C.  K  Slayton,  the  defendants 
■were  convicted  of  operating  a  gambling  house,  to  the  judgment  in  which  they 
sued  out  a  writ  of  error  to  the  Supreme  Court.  The  judgment  was  affirmed 
and  afterward  the  defendants  applied  to  the  circuit  court  for  writ  of  habeas 
corpus  contending  that  conviction  was  void  because  the  proceedings  were 
fatally  defective. 

The  Count)  Solicitor,  through  the  .Attorney  General,  obtained  a  Vitil  of 
prohibition  from  the  Supreme  Court  against  the  circuit  court  prohibiting 
the  hearing  on  the  ground  that  the  matter  had  Ijeen  foreclosed  hy  the  judg- 
tneitt  of  affirmance. 
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A  peremptory  writ  of  prohibition  was  snUsequeiitly  issued,  hlit  in  ihe 
meantime  a  legal  tangle  arose  resulting  froti!  tlit;  fact  that  the  (joventor 
had  issued  a.  reprieve  to  the  defendants  which  they  had  to  avoid  in  order  t" 
hring  the  writ  of  habeas  corpus,  ^s  long  as  ihey  were  at  iiherty  on  the 
reprieve  they  had  no  basis  for  a  habeas  con>us,  so  they  surrendered  themselves 
to  the  custody  of  the  sheriff  in  order  to  challenge  by  halwas  corpus  ilie 
legality  of  their  conviction.  As  soon  as  they  were  in  citsiotly  and  the  writ 
of  prohibition  had  l>cconie  absolute,  the  sheriff  held  them  and  refused  to 
release  them,  claiming  that  he  held  lhcn»  inidcr  the  comniitment  issued  on 
the  judgment  of  the  Criminal   Court  of   Record. 

The  Governor  then  refused  to  interfere  with  the  matter  and  Inith  ttic 
defendants  subsequently   served  their  time  at  the  state  penitentiary. 

The  case  of  State  of  Florida  ex  rel.  Sherman  Luhan  v.  D,  C,  Cokiiian 

involved  the  right  of  the  Court  to  ptmish  for  contempt  for  failure  to  testify 
truthfully.  The  Sijlicitor  resisted  the  proceedings  before  the  circuit  jvidge  on 
habeas  corpus  and  assisted  the  .\ltorney  General's  office  in  subsequent  writ  of 
error   in    which   the  judgment   tn  the  habeas  corpus    was  reversed. 

In  the  case  of  W.  J.  McNtir  v.  Stale  of  Florida  tlie  conviction  was  ap- 
pealed to  the  circuit  court  where  brief  was  filed  and  the  judgment  was 
affirmed^but  the  case  is  pending  on  petition    for  rehearing. 

The  County  Solicitor,  together  with  the  State  .Attorney,  liled  a  suit  nn 
l)ehalf  of  the  State  against  Palm  Ijke  Development.  Inc.,  operators  of  the 
notorious  La  Paloma  Oub,  in  which  an  injunction  was  obtained  forbidding 
the  defendant  from  conducting  any  lewd  or  lascivious  acts  in  the  place. 

In  the  case  of  John  Pandula  v.  State  of  Florida,  Pandula  was  convicted 
of  assault  and  battery  in  tile  Court  of  Crimes  and  appealed  to  the  Circuit 
Court.  A  brief  was  filed  and  oral  argument  had  b>  the  County  Solicitor  and 
the  judgment  was  affirmed. 

In  the  case  of  C.  K,  Sla.vton  who  was  convicted  in  I  he  Court  of  Crimes 
of  assault  and  battery  anrl  appealed  to  tlte  Circuit  Court,  brief  was  filc<l  by 
the  County  Solicitor,  and  the  case  is  still  pending. 

In  the  case  of  Ralph  Stalvey  v.  State  of  Florida,  conviction  of  arm«l 
robbery  was  affirmed  in  the  Supreme  Court— the  County  Solicitor  filing  a 
brief. 

In  the  case  of  J.  O.  Tibbctts  v.  State  of  Florida,  brief  was  Ided  In  the 
County  Solicitor  in  the  Supreme  Court,  appeal  lieing  taken  by  defendant  im 
judgrnent  of  conviction  in  the  Criminal  Court  of  Record. 

In  the  case  of  Aldinc  Taylor  v.  State  of  Florida,  brief  was  Jited  liy 
the  County  Solicitor  and  jtldginent  of  conviction   was  aflRmied. 

The  Trianon  Amusement  Co.,  brought  .■*m"t  against  the  Count.v  Solicitor 
to  enjoin  him  from  prosecuting  It  for  maintenance  of  a  nuisance.  Tlie  Cininly 
Solicitor  answered  the  suit  and  prayed  that  the  manner  in  which  the  de- 
fendant oiJcratcd  his  business  be  enjoined. 

The  plaintiff  was  operating  a  night  club  on  the  outskirts  of  the  City  of 
Miami.  About  fotty  witnesses  were  called  and  testified  as  to  the  manner 
of  the  operation  of  the  club,  most  of  them  sayiug  that  tlie  music  and  dancing 
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and  noise  from  the  place  was  stiffirient  to  disturb  them  and  keep  them  from 
sleeping  until  late  at  night. 

The  Circuii  Judge  entered  an  order  in  favor  of  the  plaintiff  and  en- 
joined the  Coimt>  Solicitor  from  prosecuting  ihc  operators  of  (he  c!uh,  from 
which  niljng  the  Conntj  Solicitor  appealed.  The  case  had  not  lieen  argued 
in  the  Supreme  Court  at  ttte  time  of  the  preparation  of  this  report. 

Perhaps  the  tnost  important  criminal  appeal  particiiatet!  in  h\  the  County 
Solicitor  was  the  case  of  James  Zellers  v.  The  State  of  Florida.  Zellers  was 
informed  against  tor  the  larceny  of  an  automobile.  He  waived  trial  by  jury 
and  wa;i  convicted.  He  sncd  otit  writ  of  error  to  the  Supreme  Conrt  and 
contended  that  the  conviction  was  void  because  he  bad  no  right  to  waive 
a  jury   in   felony  cases. 

He  was  represented  by  Joe  Brown  Booth  Esq.,  who  raised  the  quest  ion 
at  the  request  of  the  County  Solicitor's  office  for  the  purpose  of  having 
this  question  determined.  The  Supreme  Court  aflinned  the  conviction,  holding 
that  it  was  i^crmissible  to  waive  right  of  trial  by  Jury  in  felony  cases.  .•\s  a 
result  of  this  the  Criminal  Conrt  of  Record  has  been  enabled  to  attend  to  a 
large  part  of  its  business  without  the  necessity  of  having  juries,  which  has 
greatly  dispatched  the  business  of  the  conrt  and  saved  the  county  much 
monej    in  jury   fees. 

HABE.AS  CORPUS  AXD  EXTR.A.D1TIONS 

In  addition  to  above  enumerated  cases  the  County  Solicitor's  office  partic- 
ipated in  habeas  corpus  cases  involving  Teduetion  of  Iwnd  and  similar  matters. 

There  v^ere  also  ntany  e.t tradition  cases  handled  and  in  one  case  involving 
an  application  by  the  State  of  New  York  to  extradite  a  prisoner  in  Florida 
charged  with  abandonment  of  children  in  ihc  State  of  New  York,  the  County 
Solicitoi'.  as  a  matter  of  courtesy  to  the  District  .Attorney  of  Nassau  County, 
New  York,  sent  one  of  his  assistants,  at  the  expense  of  Nassau  Cotmty,  to 
Tallahassee  to  assist  in  the  extradition.  .As  a  result  of  this  trip  the  prisoner 
was  induced  to   return   voluntarily. 

LEGISL.-VTION 

As  a  rcstilt  of  the  reversal  of  the  judgment  of  conviction  in  the  case  of 
State  of  Florida  v.  John  S.  Dunham,  the  County  Solicitor  prepared  a  bill  to 
be  submitted  to  the  1941  session  of  the  Legislature,  the  effect  of  which  would 
lie  the  prevention  of  the  recurrence  of  such  an  event.  Dunham  was  informed 
against  for  embezzlement  as  a  bailee.  He  was  convicted  but  the  judgment 
was  reversed  on  the  grounds  that  the  statute  under  which  he  was  prosecuted 
did  not  apply  to  a  t>ailee  other  than  the  kind  specificaily  enumeraterl  in  the 
Statute,  which  were  carriers,  wharfingers,  and  such. 

The  bill  proposed  by  the  County  Solicitor  defines  the  offense  of  stealing 
regardless  of  whether  the  person  took  the  properly  under  circumstances 
amonnting  to  larceny  at  common  law  or  imder  those  existing  in  various  forms 
of  embezilement  where  a  variety  of  relationships  can  exist,  such  as  bailee, 
servant,  agent,  etc. 
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The  passage  of  this  Act  v>i\\  prevent  the  reversal  of  convictions  for 
TKlsons  stateti  in  the  Ounham  case.  The  jury  fount!  IJunham  guilty;  his 
conviction  was  reversed  on  a  technicality. 

Tn  an  effort  to  reduce  espcns^  the  County  Solicitor  has  alio  prepared  for 
passage  an  Act  making  it  jiermissihle  for  ptrsiKis  voluntarily  to  appear  awl 
testify  without  the  necessity  of  a  suhpoetia — it  I  icing  the  law  a  I  tt»e  present 
time  that  in  order  to  furnish  the  Itasi^  for  an  information  the  person  testi- 
fying before  the  County  SoUciior  must  lie  ttnder  subpoena. 

SUMMARV 

The  summary  of  our  acttvtties  show  that  within  the  past  two  years  A^17 

litigated  cases  were  handled  liy  the  office  of  the  Coitntv  Solicitor  of  Dade 
County.  Of  this  number  3,070  were  disposed  of  in  the  Criminal  Court  of 
Record  and  J, 732  itisposed  of  in  the  Court  of  Crimes.  Fifteen  appeals  were 
participated  in  by  this  office. 

Including  both  the  Criminal  Cotirt  of  Record  and  Court  of  Crimes  there 
were  5,092  convictions  and  pleas.  The  record  shows  that  there  were  307 
acquittals.  In  94.3%  of  the  cases  brought  to  trial  the  cases  were  successfully 
terminated  either  in  plea  or  verdict  of  guilt. 

At  the  end  of  this  two-year  period  there  were  pending  approximately 
225  current  cases  in  the  Court  of  Crimes  and  approximatcli'  ."iO  current  cases 
undisposed  of  in  the  Criminal  Court  of  Record. 

A  careful  analysis  of  this  repart  does  not  reveal  the  presence  o(  any 
uncontrolled  crime  wave  in  our  community.  Such  infractions  as  we  have 
enumerated  are  those  that  every  large  community  such  as  ours  experiences, 
.\s  a  matter  of  fact,  a  breakdown  of  our  records  show  that  there  has  been 
less  crime  committed  and  fewer  cases  filed  in  Dade  Counly  during  the  cal- 
endar year  of  1940  than  there  were  during  the  calendar  year  1939. 

Very   respectfully   submitted, 

ROBERT   R.  TAYt-OR. 
County   Solicitor,  Criminal   Court 
of  Record,  Dade  County,  Florida, 
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Offense  fees 

Abortion - 0 

Adultery    9 

Aggravated    assatilt   — - 135 
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Beating  Iward  hill  — 

Bigamy   

Breaking  and  entering  

Britwrj    

Contempts    - 

Contributing  to  dependency 

of  minor  ■ 

Crime  against  nature  • 

Conspiracy  — 

Driving  auto  drunk   — 

Drunk    - 

Election    frauds   — 

Kmhez^lement  less  than  $50 

Embezzlement  

EKtortion  — 

False   pretenses  . — .... — -~. 

Forgery — -..ii™.^.*.,. — u, 

Fornicat  ion    - 

Gambling     (Court    Crimes) 
Canibling  (  Criminal  Court ) 

Gambling  house  "- 

Game    laws    ■■>... aH..jo».»j-.....«;j»ij 

Indecent  exposure  

Larceny    less    than    $50    — 

Larceny  -- 

Larceny  of  auto  "~ 

Licenses   occup 

Lien  laws  — - — 

Liquor  court  crimes  

Liquor,  criminal  court 

Lottery    .— - 

Malicious   mischief   

Medical  and  dental  laws  

Manslaughter 

Mayhem     — - 

Miscellaneous  (court  crimes) 

Misrellancons    

Motor  vehicle  laws  

Nfurder -^^1™*™* 

Narcotics  ■ - 

Nuisance    

Non  support  ■■— — 

Obscenity   -...■■■. — 1  .■...,... 

Obscene  prints 

Pe  r j  u  ry    

Rai>e    ( statutorj' )    

Receiving  stolen  [iroperty 

(Ct,   crimes*    .— 


42 

7 

553 

2 

4 

28 
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6 

\U 
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29 
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II 
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15 
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9 
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8 

11 

15 
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20 

82 
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3 

4 

2 

6 
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2 

5 

49 

3 
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54 
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1 
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15 
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26 
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1 
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2 
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4 

3 

0 
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0 

0 
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1 
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0 
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0 
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Receiving  sttilen  property HO 

Reckless  driving  ■■— 334 

Robbery   - ^ 155 

Slot  machines  -~ 2^ 

Trespass  46 

Usury   5 

Using  antomdnk 38 

Vagrancy  — - 33fi 

Weapons   --- — — 130 

Worthless  check ~ —  2m 

Ztmiag    — ■—  30 


10 

28 

66 

12 

5 

82 

299 

8 

10 

24 

108 

13 

0 

7 

13 

3 

5 

6 

33 

2 

0 

0 

S 

0 

2 

6 

26 

4 

5 

23 

303 

S 

4 

9 

113 

4 

18 

30 

151 

1 

0 

12 

16 

2 

Grand  Totab  6667     249    1154    5092     307 

MIAMI,  DADE  COUNTY,  FLORIDA 

The    following  is  the  report  of  ihc    Probation  and   PartJe  Office   from 
June  6,  1939,  to  December  31,  1940: 

ntlMlNAL  CUURT.   H(J!(ORAVl.E  BEK   C.    WIU^RO.  Jl'OtiE. 

Active  Cases.   December  31,  1940 113 

Cases  Discharged  by  Court  — — 32 

Cases  Receiving  Sentence  — — —        14 

ToTAt  Casss  HAifoLED  159 

Cases   Discharged    for   Entering    U.   S.   Service  15 

Restitutinn  in  Embezzlement  Cases,  etc.  $73,407.17 

Restitution  Yet  to  Be  Made  by   Parolees  ~—  20,606.25 

Xumber  of  Days  Served   f, Active  Cases)    29,616 

Xumber  of   Days  Served    (CUiscd  Cases)   3,5(9 

COUKT  OF  CRIME!),   HONORABLE   U'AYN'E  ALLEN,  JUOCE 

Active  Cases,  December  31.  1940  29 

Cases  Discharged  by  Court  -«— — -~         SO 

Cases  Receiving  Sentence  7 

Total  Cases  Hasbled 8ft 

Cases   Discharged   for   Entering  U.  S,  Service  2 

Restitution,  Bad    Checks  and    Fines  -  $76.94 

Number  of  Days  Served  (.Active  Cases)   ——  12,312 

Number  of  Days   Served   (Qosed   Cases) 6,098 

FLOKIDA   STATE  BOAKD  OF  PAKSOKS 

Active  Cases,  December  31,  1940 5 

Number  of  Days  Served  (Active  Cases) 798 
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BECiraacAL  CASES  handled  fob  otheh  states 

Active  Cases,  December  31,   I  WO  38 

Cases  Completing   Parule  and    Discharged  12 

Cases  Relumed  to  Home  State  ...—— 9 

Cases  Rearrested  and  Returned S 

Total  Cases  Handled — — —-        64 

Number  of  Days  Served   (Active  Cases)   9,433 

Number  of  Days  Served   (Closed  Cases)   — ..  ^390 

Total    Cases    Has'olco    314 

Total   Number  of  Davs  Sekved  ,  ., 64,216 

Total  Amount  of  Restitution  Made  ..■,>>■,....■..  ?73.484.11 

NuMBEK  OF  Cases,  Restitution  in  Foll 13 

Pemsonal  Contal-ts  in  Offilx  • -. 4,887 

Personal  Costaits  Out  of  OmtT.  1,033 

Investigations   fob    Pardle    Rekjrts   .._,_„-_„         92 

I^mplovment   Obtained    fob    Parolees  49 

Donations  of   House   Fubnituke,  Cuithinc, 

MoNEv,  Etc.,  for  Parolees  - — $237.50 

The  foregoing  statement  is  tnie  to  the  best  of  my  knowledge  and  belief. 

HARRY  O.  HUNTER, 
Probation  and  Parole  Offfficer, 

Dade  Counry,  Florida. 

DUVAL— 

CRIMINAL  COURT  OF  RECORD: 

Indictments  No  Bills  Verdicts  of 

Returned  by  Returned  by  Not  Guilty 
GranJ  Jury  County  Solicitor  Returned 

Homicide : 

Second  D^ree  — . — — ■ —        15  —  4 

MansUughter 20  6  I 

Mayhem  . 2  —  — 

Robbery  ; 

Armed 95  2S  3 

Unarmed    _ « 82  16  3 

Assaults : 

With  intent  to  Commit  Felony Zdd  44  10 

Other  i^ssaults  ....—... 27  2  — 

Arson  and  Kindred  Offenses — —          6  —  1 

Burglary  and    Kindred  Uffeases  362  72  4 

Larceny : 

Of   Automobiles   — . 69  1  — 

Of   Cattle   ™..... ^         3  I  — 

Kindred  Offenses —      157  22  5 

Embezzlement     ■•■. ..... 27  3  — 
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False   Pretenses  and   Kindred  Offenses 
ForRcry,  Counterfeiting   and   Kindred 

Offenses 

Trespasses,   Injurtni;   Buildings,  etc,  ..-■ 

Perjury — — 

Adultery,   Fornicatioa,  etc   . — — 

Bi  ga  my 


Crime  Against   Nature ^„„,„-„™ 

Violation    Liquor    Law — 

Desertion  and   Withholding   Support 

from  Wife  and  Children     - 

Miscetlaneuus  Crimes  Not  Otherwise 

Enumerated ; 

Worthless  Checks  — — — 

Receiving    Stolen    Property    __,—-...... 

Second   Conviction  of  Felony  — 

I'ourth  Conviction  of  Felony  — .— 

Careless   and   Reckless   Driving  ■ 

Possession  oi  Lottery  Tickets  . — 

Exhibition   of    Deadly   W'eapon 

Violation  of  Narcotic  Law   

Operatmg  House  of  HI  Fame 

Using  Vehicle  without  Consent — 

Carnal    Knowledge   

Inmalc  of  Disorderly   HoUM  • — 


20 

3 

67 

17 

9 

— 

4 

a 

n 

— 

5 

2 

8 

5 

68 

1 

2S 


U 
34 
32 

» 

eo 

4 
6 
23 
5 
7 
5 
7 


OTHER  CASES  HANDLED 
Bond   Estrcaiurc   Proceedings   — 


Number        Disposition 

26  ~ 


Roiiect fully  submitted, 
WAYNE  E.  RIPLEY. 

County  Solidlor. 


ESCAMBIA   COUNTY— No  Report 

HILLS  BOROUGH- 
CRIMINAL  COURT  OF  RECORD: 


Homicide : 

Second  Degree  Murder 
Manslaughter   

Mayhem    ___— — 

Robbery : 

Armed — — 


Informations 
Hied 

6 
I 


Unarmed 


9 
9 


Goilty 

3 
4 
I 

r 

7 


N(ii  Guilty 

3 
S 
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Assaults: 

To   rape  — - S  5 

To  rob 6  6  _ 

To    murder   - ~  13  13  (or  lesser  offense) 

To   commit   mayhem   — ^.li-^^JWiMaj.^  11  — 

Aggravateti    ^w,.^.^...„.i  5?  46  II 

Assault  and  Battery 21  U  W 

Affray  1  —  1 

Attempts   lo  commit    felonies  - 11  11  — 

Adultery ~.  1  —  1 

Burglary  -..- 157  149  B 

Bigamy    — _ - 1  1  — 

Beating  Board  Bill  3  2  1 

Beating  Way  on  Train  186  186  — 

Contrilniting  to  minor's  delinquency  —■  3  "2  1 

Crime   Against    Nature  - .1  1  — 

Car)]at   Intercourse  with  Female 

under  18  - 6  5  1 

Conspiracy  - 1  1  — 

Driving   While   Drunk   70  66  4 

Being  Unmk  82  ^  4 

Entering  without  Breaking  19  18  1 

Emb«j:lement  - 13  9  4 

Escape    --• 7  7  — 

Forgery    —. 46  42  4 

Gambling  cases  ^ — 23'  13  10 

Incest    - - — 5  —  3 

Killing  Beast  of  Another  — -~ — —  3  2  1 

Larceny : 

Automobile    — ..- — . 37  35  2 

Cattle    - 4  4  — 

Other   animals   2  2  — 

Grand    32  30  2 

Petit    ~~ 146  13?  9 

Lewd  and  Lascivtuus  Behavior 5  4  1 

Lottery    ™.-..™... ..-.^ - 6  4  2 

Liquor  Law  Violatiore;  123  97  26 

Xon-support  of  minors  — 10  3  7 

Obtaining  Property  under  False 

Pretense  -.. - 7  4  3 

Operating    a    Nuisance    - 2  2  — 

Property   imder   lien. 

Removing,  disposing  of 14  10  4 

Reckless   Driving  - 21  17  4 

Taking  and   Using  Car 

Without  Consent  ~ 12  10  2 

Traffic  violations  — ■ -  2  2  — ■ 

Trespass  -- — 10  7  3 
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Usury    ■• 

L'nemploj'mcnt  Compoualion  L&w 

Violation    ~ ■,■.■..,.-.. — ~ 

Vagrancy 


Worthless  Checks  ." — — 

Buying  and  Receiving  Stotoi  Pnjperty 

Burning  woods     

Fireanns  law  violations  — -~™.. . — 

Election  law   violations  — ...—. 

Indcctni   Exposure  — 

Doing    Business   withoM   License   — 

Imputing  Want  of  Female  Chastity  ■■  • 

Gas   Meter   Tampering   

Culpable  Negligence    

I'-isli   Law  Vtolatioits "• 

Fornicattcm    — ~~ — 


5 

1? 

20 
5 
4 
7 
4 
2 
2 
I 
1 
I 
2 
1 

1282 


S 
IS 
17 
3 
2 
6 
5 
2 


I 
2 
1 


112S 


2 
3 
2 
2 
! 
1 

2 
I 
1 


157 


Respectfully  submitted, 

JOSEPH  E.  WILLIAMS. 

County   Solicitor. 


MONROE- 
CRIMINAL  COURT  OF  RECORD; 


Informations 
Filed 


Not 
Prossc<I 


Verdicts  of 
Not  Guilty 
Returned 


Homicide: 

Ma  n  si  augh  ter    — — .•• — 

Robbery :  • 

L'liarmed 

Assaults : 

With  Intent  to  Connnit  Felony 

Other  Assaults  


Burglary  and  Kindred  Offenses  

larceny : 

Of   Automobiles   .-_~~ — 

Kindred   Offenses -• 

False  Pretenses  and  Kindred  Offenses 
Trespajses,  Injuring  Ruildtngs,  etc  — 

Crime   Against    Nature 

Desert  tan  and  Withholding  Support  - 

from  Wife  and  Children    -- 

Miscellaneous  Crimes  Not  Otherwise 

Enumerated : 

Vagrancy    — 

Receiving   Stokn   Property 


2 

39 
7 

2 

23 

2 

S 

1 


22 
3 


4-A— 
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Operating  Vehicle  Under  the 

Influence    of    Liquor    —  17  1                     — 

Reckless  Driving  19  1                     — 

Temporarily  Using  Another's  Prop- 
erty     ~ - — ^ 5  —                   — 

Obtaining  Lodging  with  Intent  to 

defraud 3  —                      — 

Malicious  Mischief  3  —                   — 

Possession  of   Slot  Machines  1  —                    — 

OTHER  CASES  HANDLED 

Resisting   ^■farbor   Master  in   Perform- 
ance of  His  Duties 1  —                      t 

Possession  of  Stone  Crabs  in  the  Closed 

Season  - 1  —                    — 

Overloaded    Motor   Vehicle  1  —                      — 

Operating  a  Motor  Vehicle  Without  a 

Proper  License  - 13  —                    — 

Removing    Ornaments    and    Memorials 

from  Tombs  1  —                     — 

Open  Profanity ■ - 2  —                      — 

Possession  of   Crayfish   in  the   Closed 

Season 2  —                     — 

Setting  Fire  in  the  Woods  1  —                      — 

Violation  of  the  Liquor  Laws  1  -*                      — 

Contributing    toward    the    Delinquency 

of    a    Minor 3  —                       — 

Violation  of  State  Game  Laws  — 3  —                      — 

Embezzlement    - — -„......,..  1  1                    — 

Dealing    in    Sea    Products    Witbout   A 

License 1  —                    — 

Having  possession  of  undersized  com- 
mercial Sponge  -  -. - 8  — •                     — 

Unlawful   Carnal    Intercourse 1  —                     — 

Operating  and    Setting  up  a   Game  of 

Chance    4  —                    — 

Drunkenness    .-.—  2  — 

Carrying  a   Concealed   Weapon  -- 1  —                      — 

Operating  a  Boat  without  a  License    -  2  1                    — 
Therefore  my  report  shows  that  during  the  above  period  I  filed  214  cases, 

192  convictions  were  obtained,  12  verdicts  of  not  guilty  retvirned,  and  10  cases 

were   nol    pressed. 

Respectfully  submitted, 

ALLAN  B,  CLEARE,  JR., 

County   Solicitor, 
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ORANGE- 
CRIMINAL  COURT  OF  RECORD: 


Infurnialians     Verdict  qf 

Filed  by         Not  Guilty 

County  Solicitor    Returned 


Degree 


Homicide,    Second 
MansUtighter    

Robber>' : 

Armed     -~ 

t-'narmed 

Forgery.    Worihtess    Check    and    Kindred    Offeiwes 
Asiaitltf : 

With    Intent  to   Commit    Felony   — „_.,„^ 

Aggravated  Assault    - .—— ~~. 

Other   Assaults 
Breaking  and   Entering  and   Kindred  Ofienies 

Grand  Larceny  — — - — 

Petit  Larceny 
Receiving   Stolen  Goods 
Larceny  of  an  Auto  -.— 
Embezzlement 

Incest  — - 

Desertion  and  Withhutding    Support  ... 
Temporary  Use  of  Personal  Property  --. 

Arson  and  Kindred  Offenses 

Resisting  Arrest  - - 

False  Pretenses  and  Ktndfcd  Offenies 

Traffic   Violations   .. 

Other   Misdemeanors  


10 

I 

u 

4 

5 

— 

2 

— 

1^8 

2 

» 

^- 

41 

S 

32 

3 

83 

3 

3& 

2 

74 

3 

2 

— 

14 

1 

14 

2 

2 

— 

2 

— 

11 

I 

6 

t 

2 

— 

17 

5 

256 

5 

183 

6 

mt 


44 


Respectfully  submitted, 

O.  RAYMOND  ELLARS. 

County  Solicitor, 


PALM  BEACH- 
CRIMINAL  COURT  OF  RECORD: 


Homicide : 

Second    Degr« 

Manslaughter 
Robbery : 

Armed    ~~~_ 

Unarmed 


Infiirmatiuns 
l-'iled 

6 
10 

10 
6 


Guilty 

1 
9 

8 
6 


Cases 

No-Billed 

by 

Co,  Sol. 

5 
1 


Verdicts  of 
StA  Guilty 
Rcttimcd 
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Assaults : 

Aggravated   Assault  77 

With  Intent  to  Cumnnt  Fel- 
ony   54 

Other   Assaults   — • 30 

Illega!   Anctioivi  3       . 

Sending  Threateitit^  Conuntmi- 

cations     -. — - 2     / 

Arson  and  Kindred  Offenses  ■  ■■  2 

Burglary   and    Kindred    Offenses  IJO 
Larceny : 

Of  Automoijiles  -- —  33 

Of   Dog  -_~  6 

Kindred     Offenses  —  Temp. 

Use  Property  Another  IJ 

Embe^i^lement  i...— 10 

False    Pretenses    and    Kiodred 

Offenses — "-—  5 

Forger  J    and    Kindred   Offenses  35 
Trespasses,   Injuring   Buildings, 

etc, —  2 

Violation  Small  Loan  Laws  — .  2 

Violation    Barber   Act   3 

Disp.   Mtg.    Prop --,— J 

Shooting   into   Dwelling  -™-,-,~  I 

Conspiracy  — ii, — ..  1 

Adultery.  Fornication,  etc,  ~i— .  S 

Incest    ~ -^ — —  t 

Bigamy  - —  2 

Indecent  Exposure  Person,  etc.  J 

Crime  Against  Nature —  1 

Violation  Liquor  Law  63 

Desertion  and  Withholding  Snp- 

{lort  from  W'ileand  Children  22 

Taking   Turtles    Unlawfully    —  5 
Miscellaneous   Crimes    Not   Other- 
wise Enu  [ne  rated : 

Receiving    Stolen    Property  1 1 

Concealed    Weapons  — ••■>••  13 

Grand    Larceny    76 

Petit  I^arceiiy  -_— 130 

Malicious    Mischief    4 

Traffic  Violations 77 

Dri«ng  While  Urmik  49 

Illegally    Cutting    Timlter  16 

Gambling,  etc.  10 

Vagrancy   - — —  29 


56 


30 

24 

— 

21 

9 

— 

— 

3 

— 

2 

— 

— 

2 

— 

„ 

100 

29 

1 

27 

6 

— 

4 

2 

— 

13 

—^ 



6 

4 

— 

3 

2 

— 

25 

10 

— 

2 



— 

1 

1 

— 

I 

2 

— 

2 
1 

1 

1 

— 

_ 

— 

4 

1 
I 

— 

2 

— 

— 

3 

— 

1 

— 

— 

48 

15 

— 

20 

2 

— 

3 

— 

— ' 

8 

3 

^ 

y 

3 

1 

62 

13 

1 

108 

21 

1 

4 

^ 

— 

64 

12 

1 

38 

11 

— 

13 

3 

— 

9 

8 

1 

16 

13 

— 
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nnink     57  37  20  — 

Violaticni    tiame   and    Fish 

Laws ™ ■■-        33  28  2  3 

Respectfully   snli  nitteil, 

W.   E.  ROEBUCK. 

Ciiiinty  Solicitor. 
POLX— 
CRIMINAL  COl'RT  OF  RECORD: 

JAXUARV  1.  1939  to  AUGUST  4,  1939 

Verdict*  <>f 
Not  Guilty 
Convictiiws      N<>|  Pnisscs     Retiimcil 

Robl»ery,  Utiamied  3  2                       1 

Assaults  with  Intent  to  Commit  Felony  27  5                     3 

Larceny : 

Of    AiitonK)I>itcs    3 

Kin(Ire<l   Offenses  — • 56  t2                     5 

False  Pretenses  and  Kindred  Offenses  7  3                    — 

Forgery,    Counterfeiting   an<l    Kindred 

Offenses    JO  —                    — 

Adultery,    Fornication,   etc.    —  2  — 

Desertion    and     VV'ithholdinR    Support 

from  Wife  and  Children   6  — 

Miscetlaneoiis   Crimes    Not    Otherwise 
Enumerated : 

Lottcr)' — Gambling   ■ 10  l« 

Various  Operations  without  License  5  -                      — 

Driving   While    Unmk   ..— »™  28  —                      4 

Reckless  Driving  ......-».. 17  1                      -~ 

Hit  and  Run  Driving  ~ 1  — 

Sale   of    Liquor    — >—  4  8 

Drunks     — l»  -Z                     I 

Other  Miscellaneous  — -  HI  27                      9 

AUGUST  4.  19J9  lo  JA.VUARV  1,  1941 

Verdicts  of 
Not  (iuilty 
Convictions      Nol-Prosscs     Hrturnrd 

Mayhem   ■ — — • 3—3 

Rf)l)l»ery,  Unarmed  - —  S  2  — 

.Assaults ; 

With  Intent  to  Commit  Felony    -.        S3  —  — 

Other  .\ssaults 52—1 

Burglary  and  Kindred  Offense* 62  1  I 

Larceny : 

Of  .Automobiles  — ~— 7  "" 

Of  Cattle    — 5—2 
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Kindred  Oflfcnses  , 87  —                     2 

Embezzlement  — . 4  —                    — 

False  Pretenses  and   Kindred   Offenses  12  —                      — 
Forgery,    Counterfeiting    and    Kindred 

Offenses 8  —                     1 

Trespasses,   Injuring  Buildings,  etc 15  1                      1 

Resisting  Arrest,  etc.  vAi_w«i_^. — .^^.  4  —                    — 

Adultery,   Fornication,   etc.   7  —                     — 

Miscegenation  — '. 2  —                      1 

Crime   Against   Nature 2  —                      — 

Desertion     and     Witliholding     Support 

from  Wife  and  Children  1  —                      — 

Miscellaneous    Crimes    Not    Otherwise 
Enumerated : 

Lottery     11  —                     ^ 

Gambling    ^ 32  _      1                      — 

Various  Operations  without  License  87  1                        1 

Driving    while    Drunk    ............ 78  —                     — 

Reckless  Driving  -,-r^ — «~.  57  —                      — 

Hit  and  Run  Driving  „™..™.... 4  —                     — 

Sale  of  Liquor  ~~ — 64  5                        3 

Drunks   -.- — _i&.tj*;ij«™  J77  1                      — 

Other  Miscellaneous   — .— ■■  191  3                     7 

Respectfully  submitted, 

GUNTER  STEPHENSON, 

County  Solicitor, 

EIGHTH  JTTDICIA^L  CIRCUIT 

Alachua  County  Gilchrist  County 

Baker  County  Levy  County 

Bradford  County  Union  County 

ALACHUA : 


Homicide : 

First   Degr.^e   9 

Second   Degree  2 

Manslaughter    ... ^ .™.w, . .— „  7 

Mayhem   ■. .. ,^ 2 

Robbery : 

Armed    - _ „ 1 

A.ssaults : 

With    Intent   to    Commit    Felony—.  18 

Other  Assaults  13 


Indictments  No  Bills  Verdicts  of 
Returned  by  Retumed  by  Not  Guilty 
Grand  Jury       Grand  Jury       Returned 
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Arson  and  Kindred  OfTeitses — -...  1 

Burglary  and  Kindred  OfTenset 67 

Larceny ; 

Of   Au(omcri:>iles    - ».., IJ 

Of  Cattle  ~,.„...^ „ — 

Kindred   Offenses   12 

Eniljc3!zletiunt ~ 2 

False  Pretenses  and  Kindred  Offenses.,  3 
]''orgery.    Counter  felt  I  Rg    and    Kindred 

Offenses — ™_^.™„™.^ 27 

Trespasses,  Injurinr  BulkUoKi,  cte.  _  t 

Perjury - ™ ~  I 

Resisting  Arrest,  etc,  .^— 2 

Big:aniy   - - — 

Desertion    and     Withholding     Support 

from  Wife  and   Children 6 

Miscellaneous    Crimes    Not    Otherwise 
Enumerated : 

Shootinfc  into   Dwelling 3 

Hit   and    Run   ™~ —  8 

Violation    Narcotic    Act »-™  1 

Receiving  Stolen   Property  .™__™_  7 
Unlawful  Operation  Motor  Vdiicle 

for   Compensation 7 

BuminK  Building  of  Another  with 

Intent  to   l>efraud   Insurer 1 

Disposing  of  Property  Under  Lien..  1 


2 
1 

2 

I 


1 
4 

1 
1 


OTHER  CASES   HA^NDLED   BY   STATE  ATTORNEYS 

Nunil)cr        Disimutioa 

Appeals  from  Lower  Court  to  Circuit  Court. — ^ 18  — 

Crimiiial   Hearings  Attended — 30  20 

Habeas   Corpus   Hearings   Attended.,. „ 3  3 

Respectfully  submitted, 

T.  E.  DUNCAN, 

State  Attorney. 


BAKER: 


Homicide : 

First  Degree 

Rape    — 

R<rt>bery : 

Unarmed    — 


Indictments 
Returned  by 
Grand  Fury 
and  Informa- 
tions Filed 


No  Bills  Verdicts  of 

Returned  by  Not  Guilty 

Grand  Jnry  Returned 

2  — 

2  — 
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Assaults : 

With  Intent  to  Commit  Felony 3 

Burglary    and    Kindred    Offenses —  10 

larceny : 

Of  Automobiles  „.„„.,..„_«„,, .,  4 

Of  Cattle  „ _..  2 

Kitidred  Offences  _ _  S 

EmbczzJcmcnt : 

Public  Orticers 1 

Other   Kinds    ^.^ng,,^.^,,..  2 

Trespasser,  Injuring  Buildings,  ete.  ....  5 

Inrest     _— - I 

Kigamy   ., — 

Desertion    and     Withholding     Support 

from  Wife  and  Child ren,„.,.,„„^,„  2 


OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 


Criminal    Hearing'*  Attended..... 

Habeas    Corpus    Hearings    Attended.. 


Number        Disposition 

5  5 

3  3 

Respectfully   submitted, 

T.  E.  DUNCAN, 

State  Attorney. 


BRADFORD : 


Homicide : 

First  Degree 
Rape    ~ 


Indictnicnts 
Returned  by 
Grand  Jury 

1 
1 


No  Bills 
Returned  by 
Grand  Jury 


Verdicts  of 
Not  Guilty 
Returned 


Mistrial 


Infortnaiions  Filed 
Robbery ; 

L^narmed    ^~,. -^.^ 

Assaults : 

AVith  Intetit  to  Commit  Felony 

Burglary  and  Kindred  Offenses 

Larceny : 

Of  .Automobiles  - 

Of  Cattle  - -. 

Kindred    Offenses 

l~al!-e  Pretenses  and  Kindred  Offenses.. 
Forgerj',    Counterfeiting    and    Kindred 

Offenses 

Trespasses.  Injuring  Buildings,  etc 


2 
2 

4 
S 

I 
1 

4 
1 

6 
1 
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Incest _ 

Miscellaneous    Crimes    Not    Otherwise 

Enumerated : 

I-'nlawful  Possession  of  Lottery 

Tickets   - 

Unlawful  Operation  Motor  Vehicle 

Driving  Car   while    Drunk 

Malicious    Mischief    _ 


OTHER  CASES   HANDLED  BY  STATE  ATTORNEYS 


Bond  Validation  Proceedings- 
Bond  Estreattire  Proceedings.. 
Criminal   Hearings  Attended.... 


Habeas    Corpus    Hearings    Attended. 


Number 

Disposition 

1 

— 

4 

4 

8 

— 

5 

S 

Resjject fully   submitted. 

T.  E.  DUNCAN, 

State  Attorney. 


GILCHRIST: 


Informations 

Filed  and 
Indictments 
Returned  bv 
Grand  Jury 


\o  RilU 

Returned  by 

Grand  Jury 

and  State 

Attorney 

1 


Verdicts  of 
Not  Guilty 
Returned 


Astiaults : 

With  Intent  to  Commit  Felony — 

Other  Assaults 1 

Burglary  and  Kindred  Oflenses..f.^__....  3 

Larceny : 

Of  Cattle  ™. „ 2 

Kindred  Offenses  ,- 2 

Forgery,    Counterfeiting    and    Kindred 

Offenses    ~ ~ — . 1 

Miscellaneous    Crimes   Not   Otherwise 
Enumerated ; 

Practicing  Dentistry  Without  Cer- 
tificate  -.- I 


OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 


Criminal   Hearings  Attended- 


Number 
4 


Disposition 
4 


Respect  fuJly  submitted, 

T.  E.  DUNCAN, 

Stale  Attorney. 
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LEVY: 


Informations       N'o  K\U 

Filed  and       Rf  turned  hy 
Indictments      Grand  Jnry 


Homicide : 

First  Degree 

Manslaughter    .,- _.;.„. 

Rape    -- „. 

Rtrf)bery : 

Unarmed    ..„ „ 

Asiaults; 

With  Intent  to  Commit  Felony. 

Other   Assaults  -._„,_ 

Sending  Threatening   Communications.. 

.A.r9on  and  Kindred  Offenses _ 

Burglary  and  Kindred  Offenses 

Larceny : 

Of  .■\ntomobiles __~ . 

Of  Cattle „ 

Kindred  Offenses  

Trespasses,  Injuring  Buildings,  etc,  ...^ 

Desertion    and     Withholding    Support 
from  Wife  and  Children 

Miscellaneous    Crimes    Not    Otherwise 
Hnu  me  rated  ; 

Shooting    into    Dwelling 

Driving   .Automobile   while   Intoxi- 
cated  _ _~ 


Returned  by 
Grand  Jury 

2 
1 

1 


and  State 
.Attomev 


1 

1 

— 

1 

— 

1 

_ 

1 

8 

6 

1 



1 

I 

3 

3 

— 

1 

Verdicts  of 

Not  Guilty 

Returned 


1 


OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 

Number  Disposition 

Appeals  from  Lower  Court  to  Circuit  Court — 2  Dismissed 

Bond   Validation   Proceedings „ I  1 

Criminal    Hearings   Attended 12  12 

Habeas    Corpus    Hearings    Attended S  5 

Respectfully  submitted, 

T.  E.  DUNCAN, 

State  Attorney. 

UNION : 

Indictments 
Returned  by 

Grand  Jurj'  No  Bills         Verdicts o£ 

andlnforma-   Returned  by     Not  Guilty 
ttons  Filed      Grand  Jury        Returned 
Homicide : 

First  Degree  11  — 
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Robbery : 

Armed „„.„___ Information  Filed 

Assaults : 

With  Intent  to  Commit  Felony 4  — 

Burglary  and  Kindred  Offenses r™         I  ^ 

Larceiiy:    Kindred   Offenses 1  — 

Embezzlement : 

Ptibllc  Officers  1  — 

Miscellaneous    Crimes    Not    Otherwise 

Enumerated  : 

Information  for  Injuring  School 

House   „ ~.~f..'. ~ -...  1  — 

Information  for  viotatton  of  State 

Beverage  Act  1  — 

Information    for    Unlawful    Possession 

of    Whiskey    without    Federal    or 

State  Stamps  Affixed  Thereto 1  — 

OTHER  CASES  HANDLED  BY  STATE  ATTORNEYS 


Bond    Validation   Proceedings 

Habeas  Corpus  Hearings  Attended.. 


imber 

Disposition 

1 

1 

2 

2 

Respectfully  submitted. 

T.  E,  DUNCAN, 

State  Attorney. 


PART  II 


Opinions 


Part  II 


PREFACE 

Part  II  of  this  report  contains  copies  of  certain  opinions  rendered 
by  me  during  the  past  two  years.  I  reaffirm  these  published  opinions 
which  shall  be  considered  as  superseding  prior  opinions  given  by 
me  upon  the  subjects  contained  therein,  I  have  rendered  a  great 
many  opinions  during  the  past  two  years  that  are  not  included  in 
this  report.  I  have  sought  to  eliminate  all  opinions  of  a  purely  local 
nature  or  application,  as  well  as  other  opinions  that  for  one  reason 
or  another  will  be  of  no  future  sen-ice. 

The  arrangement  of  the  opinions  is  by  subjects,  alphabetically  ar- 
ranged, and  any  subject  can  readily  be  found  by  reference  to  the 
Table  of  Contents  appearing  on  the  next  page,  or  by  the  imlex 
found  in  the  back  of  this  volume. 

I  have  also  added  to  the  Index  a  Table  of  Statutes  and  Constitu- 
tional provisions  cited  or  referred  to  in  the  opinions.  This  table 
wit]  save  much  time  in  using  the  report. 

GEORGE  COUPER  GIBBS. 

Attorney  General  of  Florida. 

Tallahassee,  Florida, 
January  First,  A.  D. 
Nineteen  Hundred  Forty-One. 
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CHAPTER  I 
APPROPRIATIONS 

January   26,    \939—0-33. 

COMPTROLLERS  AUTHORIZED  TO  PAY  EXPENSE  OF  ISSUING 
BENEFIT   PAYMENT   WARRANTS 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  January  2B,  1939,  rcaiiing  as  follows: 
Subsection  C  of  Section  10,  Chapter  18402,  Acts  tif  1937,  provides  for 

the  issuing  of  warrants  in  payment  of  unemployment  benefits  hy  the  Cbmp- 

t  roller. 

"There  is  estimated  that  there  may  be  as  many  as  100,000  warrants  per 
month  drawn  hy  the  Comptroller  in  payment  of  benefits  which  will  cost  the 
Comptroller's  Office  a  considerable  sum  of  money  to  perform  this  duty. 
At  the  time  of  the  making  of  the  Budget  for  Salaries  and  Necessary  and 
Regular  Expenses  of  the  Comptroller's  Office  this  duty  was  not,  by  Statute, 
required  as  same  was  not  passed  until  the  1937  Legislature. 

"In  view  of  the  above  stated  facts  please  give  me  your  opinion  as  to 
whether  or  not  a  portion  of  the  appropriation  made  for  the  Compirolicr's 
Office  by  the  1937  Legislature  may  be  used  for  Salaries  and  Necessary  and 
Regular  Expenses   required  in  the  issuing  of  these   warrants." 

In  my  opinion  to  the  Industrial  Commission,  daterl  August  4,  1538,  F 
held  that  the  Comptroller  .should  issue  the  warrants  for  the  payment  of 
benefits.  The  duty  of  the  Comptroller,  to  issue  benefit  payment  warrants, 
is  no  different  from  his  duty  to  issue  any  other  State  warrants.  It  is  im- 
material that  Chapter  18402,  Acts  of  1937,  had  not  been  enacted  at  the  time 
the  budget  for  the  Comptroller's  Office  was  made  up,  for  the  appropria- 
tion made  by  the  1937  Legislature  was  not  limited  to,  or  earmarked  for, 
only  such  expenses  of  the  Comptroller's  Office  as  were  anticipated  in  the 
aforesaid  budget.  I  am  of  the  opinion  that  the  Comptroller's  expense,  in 
issuing  lienelit  payment  warrants,  may  be  paid  out  of  the  appropriation  made 
for  the  Comptroller's  office   by   the    1937   Legislature. 

Fcbmary  16,  1939— 0-SS. 

AUTHORITY  TQ  CONTRACT  CURRENT  BILLS  AGAINST  STATE 

Dear  Sir: 

In  your  letter  of  January  31,  1939,  to  which  is  attached  a  letter  from  the 
Florida  National  Bank  of  Jacksonville,  inctuiring  as  to  the  status  of  bills 
ai/iUHst   the   State  in    favor  of  merchants,   upon   which  that   bank  has   been 
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making  loans,  you  ask   to   be  advised  whether  you   would  be  authorized  to 

pa3^  bills  incurred  by  the  State  in  the  purchase  of  merchandise  for  use  in 
this  fiscal  jear,  with  moneys  collected  during  the  next  fiscal  year,  without 
an  additional  or  deficiency  appropriation  by  the  Legislature. 

Voii  also  ask  to  be  advised  fully  as  to  the  effect  of  Section  9  of  the 
Biennial    Appropriation    Act    of    193?. 

Section  4  of  Article  IX  of  ihe  Constitution  of  Horida  provides  that 
no  money  shall  be  drawn  from  the  Treasury  except  in  pursuance  of  appro- 
priations made  by  law.  The  [lower  to  enact  taws  is  vested  exclusively  in 
the  Legislature ;  therefore,  the  Legislature  alone  has  the  power  and  duty  to 
make  appropriations   for  the  essential  governmental  functions. 

Section  ^  of  .Article  IX  makes  it  the  duty  of  the  Legislature  to  provide 
for  raising  revenue  sufficient  to  defray  the  expenses  of  the  State  for  each 
fiscal  year,  and  it  is  to  be  presumed  that  the  Legislature  has  and  will  continue 
to  jterfonm  that  duty. 

In  Carlton  et  al.  v.  Mathews,  103  Fla.  668,  137  So.  813,  the  Supreme  Court 
of  Florida,  considering  the  requirement  of  Section  2  of  .^rticSe  IX  of  the 
Constitution,  said: 

"Section  2  of  Article  IX  does  not  require  evcrj*  state  expense  to  be  fully 
paid  each  fiscal  year ;  it  merely  commands  the  Legislature  to  provide  for 
raising  reveime  sufficient  to  defray  the  expense  of  the  state  'for  each  fiscal 
'year.'  whatever  the  expenses  may  be  for  that  year.  If  all  such  expenses  are 
not  paid  in  one  fiscal  year,  they  tnay  by  law  be  made  a  part  of  the  state  ex- 
penses for  the  next  current  year  without  violating  the  Constitution,  if  no 
promise  is  made  or  obligation  is  assumed  by  or  for  the  state  to  make  con- 
tinued or  future  payments.  Statutes  may  limit  state  expenses  to  budgets  for 
a  fiscal  year.     See  Hathaway  v.  Munrne,  97  Fla.  28,  119  So.  I ¥)').'' 

The  above  opitiion  was  rendered  October  28,  1931,  and  rehearing  denied 
Novonher  19,  1931, 

.\gain  in  State  ex  rel.  Kurz  v.  Lee.  121  h'ia.  3()0,  163  So.  8S9,  our  Supreme 
Court  said: 

"Every  appropriation  by  the  Legislature  for  a  State  punwse,  as  set 
forth  in  3  general  appropriation  act  passed  by  the  Legislature  according  to 
Section  30  of  Article  III  of  the  Constitution,  creates  an  authority  of  law 
in  the  official  or  department  to  whom  or  for  which  such  appropriation  is 
made,  to  incur  an  obligation  on  the  State's  part  within  the  terms  of  the 
appropriation  made,  and  entitles  those  who  render  services  or  furnish  ma- 
terials ttj  the  State  thereunder  to  l>e  paid  tn  full  for  the  services  rendered 
or  the  materials  furnished,  and  so  are  payable  in  full  claims  for  the  payment 
of  which  sums  of  money  under  general  provisions  of  law  providing  for  and 
requiring  such  sums  to  \x  paid  to  the  person  entitled  out  of  the  general 
revenues  of  the  State,  as  the  term  'current  expenses  of  the  State'  compre- 
hends any  claim  or  demand  enforceable  by  mandamus  against  the  State's 
general  revenue  fund  by  reason  of  a  legislative  act  of  appropriation  therefor, 
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geaeral  or  special.    This  is  clearly  contemplated  by  Section  2.  Article  IX  of 
the  Constitution." 

The  opinion  in  the  last  caic  was  rendered  October  22,  1935,  and  rehearing 
denied    November   9,    1935. 

Upon  the  basis  of  the  requirement  of  Section  2  of  Article  IX  of  ihe 
Constitution  of  Florida,  as  so  construed  by  the  Supreme  Court  of  Florida, 
the  appropriation  by  the  Legislature  of  1937,  Chapter  17707,  created  an 
authority  of  law  for  incurring  obligations  on  the  State's  part  for  necessary 
and  regular  expenses  in  the  maintenance  and  operation  of  the  Florida  State 
Hospital  and  the  State  Prison  Farm  and  other  State  institutions  therein 
provided  for  within  the  terms  of  the  appropriations  made,  and  entitles  those 
who  furnish  materials  to  the  State  thereunder  to  be  paid  in  full  (or  the 
materials   furnished   within   the   amounts   so   appropriated. 

The  Suprenie  Court  in  considering  the  requirement  of  Section  2  of 
.Article  IX  of  the  Constitution  realised  the  element  of  uncertainty  in  the 
collection  of  revenue  required  to  be  raised  to  defray  the  expenses  of  the 
State  for  each  fiscal  year,  and  pointed  out  that  the  satd  provision  of  the 
Constitution  does  not  require  every  State  expense  to  be  fully  t»aid  each 
lisca!  year,  but  "if  all  such  expenses  are  not  paid  in  one  fi.scal  year,  they 
may  by  law  he  made  a  part  of  the  State  expenses  for  the  next  current  year 
without  violating  the  Constitution,  if  no  promise  ts  made  or  obliBation  t« 
assumed  by  or  for  the  State  to  make  continued  or  future  payments." 

Obligations  created  pursuant  to  the  biennial  appropriation  Act  of  1937 
for  the  necessary  ami  regular  exjienses  in  the  support  and  operation  of  State 
institutions  within  the  limits  fixed  by  said  appropriation  act,  arc  morally 
binding  upon  the  Slate,  and  if  not  paid  within  the  current  fiscal  year  liccause 
of  insuflficient  revenue  realized  from  the  provision  made  therefor  by  the  Legis- 
lature, it  is  to  \^e  presumed  that  the  Legislature  will  make  provision  therefor 
as  required  hy  Section  2  of  Article  IX  of  the  Constitution  as  construed  by 
the  Supreme  Court. 

I  respectfully  decline  to  advise  as  to  the  effect  of  Section  9  of  Chapter 
17707,  Acts  of  1937,  the  Biennial  .Appropriation  Act,  for  the  reason  that  the 
said  section  of  said  Act  undertakes  to  vest  in  the  Governor  exclusively  the 
power  to  put  in  operation  and  make  effective  the  provisions  thereof,  anil  my 
opinion  thereon  would  have  the  effect  of  advising  in  respect  to  a  matter 
relating  to  the  supposed  power  and  dutj'  of  the  Governor  without  his  request 
therefor. 


iJ^- 
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April  19,  1939--0-157. 

COMPTROLLER'S  WARRANT  TO   BE  MADE   PAYABLE  JOINTLY 
TO    ST.   AUGUSTINE   HISTORICAL   PRESERVATION    AND 
RESTORATION      ASSOCIATION      AND      GOVERN- 
MENTAL BODY  OF  CITY  OF  ST.  AUGUSTINE 

Dear  Sir: 

Tn  your  letter  of  the  19th  instant  you  state  that  the  Budget  Board  has 
made  availahle  the  sum  of  Ft-se  Thousand  Dollars  for  use  under  the  ap- 
propriation of  Fifty  Thousand  Dollars  provided  for  by  Chapter  18146, 
Laws  of  Florida,  Acts  of  1937,  appropriated  to  the  St.  Augustine  Historical 
Prescrv'ation  and  Restoration  Association,  the  expenditure  of  which  said  money 
is  to  lie  under  the  direction  of  the  governmental  Iwdy  of  the  City  of  St. 
Augustine,  and  you  ask  to  be  advised  whether  tt  will  be  legal  and  proper 
for  you  to  draiv  a  warrant  on  the  State  Treasurer  for  the  sum  so  made 
available  in  favor  of  the  City  of  St.  .Augustine,  and  deliver  such  warrant 
to  the  Mayor  of  said  Oty. 

The  appropriation  is  to  the  "St,  Augustine  Historical  Preservation  and 
Restoration  Association,"  "  the  expenditure  of  such  nionej-  to  be  under  the 
direction  of  the  governmental  body  of  the  City  of  St.  .Augustine,  Florida," 
and  the  repi>rt  of  such  expenditure  to  be  made  semi-annually  to  tlie  Comp- 
troller of  the  State  of  Florida." 

Because  of  the  peculiar  wording  nf  the  Act  and  the  absence  of  cKplicitness 
as  to  whom  the  apjiropriation  shall  be  delivered  and  hy  whom  the  report  is 
to  lie  made,  it  is  my  opinion  that  your  warrant  should  be  made  payable 
jointly  to  the  "St.  .\ugustine  Historical  Preservation  and  Restoration  Asso- 
ciation" and  the  governmental  body  of  the  City  of  St.  Augustine,  Florida, 
Just  who  constitutes  the  "governmental  bodv"  of  the  city  ts  determinable 
from  the  City  Oiartcr. 

May  31,  1939— 0-288. 

PARITY  ACT— CHAPTER    19001- CONSTRUCTION   RE:     PAYMENT 

FROM   GENERAL  REVENUE  FUND  OF  STATE  SALARIES 

.\ND   APPROPRIATIONS   FOR   SCHOOL   SYSTEM 

Dear  Sir: 

In  reply  to  your  inquiry  of  yesterday  afternoon  conceming  the  effect 
nf  the  "Parity  Art"  upon  the  pajment  of  state  salaries  and  ujion  appropria- 
tions for  the  school  system,  with  reference  to  your  duties,  my  opinion  is  as 
follows: 

The  Parity  Act,  Chapter  19001,  Acts  of  1939,  Senate  Bill  82,  was  enacted 
to  render  effective  Section  2  of  Article  IX  of  the  Constitution  of  Florida,  as 
amended   by   vote  of  the  people  at  the  general   election  in   November   1938, 
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and  the  validity  thereof  has  not  been  questioned.  It  is  your  duty  as  an  ad- 
ministrative officer  to  cumply  with  said  Act  insofar  as  it  affects  your  office. 

Thai  Act  places  state  appropriations  from  the  General  Revenue  t'-utid 
for  the  licnefit  of  the  uniform  system  of  puhlic  free  schools  and  the  slate 
institutions  of  higher  learning  on  a  parity  with  other  appro)> nations  from  the 
General  Revenue  Fund,  and  makes  it  the  duty  of  the  Legislature  to  provide 
for  raising  revenues  therefor,  which  duty  the  Legislature  is  presumed  hy 
law  to  have  performed  unless  and  until  the  contrary  definitely  appears. 

Therefore,  you  should  treat  alike  and  on  a  parity  all  such  appropriations 
from  the  General  Revenue  Fund,  whether  for  the  public  school  system  or  for 
other  purposes. 

In  determining  the  revenue  applicable  thereto,  you  may  properly  consider 
funds  yet  to  be  received  during  the  fiscal  year  and  the  provision  that  trans- 
fers of  any  other  available  funds  may  be  made,  in  accordance  with  law,  in 
order  to  meet  lawful  appropriations  from  the  General  Revenue  Fund  for 
the  schools  and  for  other  state  purposes,  also  actual  treasury  disbursements 
heretofore  during  the  fiscal  year  for  the  respective  appropriations,  and  ear- 
marked  funds. 

In  your  letter  you  did  not  state  the  amotint  on  hand  in  the  General 
Revenue  Fund,  or  the  amounts  of  funds  on  hand  or  which  may  become 
available  from  other  than  normal  sources. 

Appropriations  and  the  issuance  of  warrants  are  not  to  be  confus«l  with 
treasury  disbursements. 

It  is  primarily  your  duty  upon  appropriate  demands  to  istsue  and  present 
to  the  Governor,  warrants  upon  the  Treasurer  for  lawful  appropriations,  tf 
an  actual  deficit  in  treastiry  funds  occurs  and  the  appropriations  are  lawfully 
diminished,  then  the  appropriations  for  the  school  system  are  to  he  diminished 
under  the  Parity  ,\ct,  but  no  more  than  the  appropriations  for  current  State 
expenses  payable  from  the  General  Revenue  Fund. 

In  such  event,  it  appears  by  the  opinions  of  the  Supreme  Court  in  State 
ex  rel,  Kurz  v.  J.  11,  Lee,  as  Comptroller,  121  Fla,  360:  163  So.  8S9,  that  a 
distinction  may  be  made  between  disbursements  for  the  essential  functions 
of  government  annd  disbursements  for  other  purposes,  the  determination  of 
which  would  depend  upon  the  particular  exigencies  as  and  when  presented. 

If  the  actual  revenues  prove  insufficient  to  meet  all  llie  lawful  appro- 
priations payable  therefrom,  then  it  would  become  proper  for  preference  to 
be  given  to  necessary  disbursements  for  the  expenses  of  tbc  essential  functions 
of  government,  and,  on  the  same  basis,  to  appropriations  for  the  school  in- 
cluding the  institutions  of  higher  learning. 

The  foregoing  in  ray  opinion  sums  up  the  spirit  and  intention  embodied 
in  the  constitutional  and  legislative  provisions. 
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May  4.  1940— 0-65M- 

SECRETARY   OF   STATE   AUTHORIZED   TO    EMPLOY   DEPUTIES 

IN  CONNECTION  WITH  ELECTIONS  UXDER  SECTION 

13  OF   CHAPTER   1&405,   ACTS   OF   1917 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  May  4lh  stating  that: 

"Section  13  of  Chapter  18405,  Acts  of  the  1937  Legislature  provides 
that  the  Secretary  of  the  State  maj-,  at  any  time  that  he  deems  iit,  appoint 
one  or  more  deptities  to  visit  any  county  or  municipality,  or  upon  the  petition 
of  S%  I'll  the  registered  voters  of  any  county  or  municipality,  shall  appoint 
one  or  niore  deputies  to  visit  such  county  or  nninicipalit\ .  The  compensation 
of  such  deputies  shall  !«  lixed  by  the  Secretary  of  State  and  shall  tie  paid 
from  such  portion  of  the  General  Revenue  Fund  of  the  State  a^  is  otherwise 
Kna/'l*ro/>rioted." 

You  further  advise  me  that  the  Honorahle  R,  A.  Gray,  Secretary  of 
State,  has  found  it  necessary  to  app(jint  a  deput\  in  some  instances  to  per- 
iiytrii  the  duties  required  by  this  Section. 

You  retinest  my  opinion  as  to  whether  or  not  the  appropriation  mentioned 
ill  this  Act  authorises  the  Comptroller  In  pay  the  salaries  ^ind  expenses  of 
such  deputies  in  line  with  payment  of  salaries  and  expenses  of  other  em- 
ployees of  the  State  which  are  payable  from  the  General  Rei'enue  Fund  of 
the   State. 

On  Novemlter  20th,  I93Q,  I  gave  an  opinion  to  the  Secrctarj-  of  State 
with  reference  to  this  question  and  I  have  decided  to  review  the  same 
since  receivinu  your  request. 

I  have,  therefore,  again  examined  Section  13  of  said  Act  and  firrd  in 
additictn  to  the  statement  jou  made  with  reference  to  what  said  Section 
contains,  the  following  which  I  lielievc  to  tie  very  pertinent  to  the  question 
involved  ; 

"*  *  ♦  Said  deputy  shall,  under  the  direction  of  the  Secretary  of  State, 
mvestig^te  and  examine  the  condition,  ciistoily  and  operation  of  voting  ma- 
chines in  such  county  or  municipality.  It  shall  l>e  the  duty  of  said  deputy 
to  supervise  the  preparation  of  such  machines  for  election.  It  shall  l>e  un- 
lawful for  any  person  to  obstruct  said  deputy  in  the  performance  of  his 
duty.  It  shall  lie  the  duty  of  said  deputy  to  tile  with  the  Secretary  of  State 
a  report  of  his  iindings  as  to  the  condition,  custody  and  operation  of  voting 
machines  in  such  county  or  municipality-  Said  deputy  shall  also  file  a  copy 
of  such  rejMjrt  with  the  Clerk  of  the  Circuit  Court  of  the  count;'  in  which  the 
machines  he  has  investigated  are  situated." 

From  your  letter  I  gather  that  you  are  doubtful  as  to  whether  the  ap- 
propriation made  in  the  Act  is  sufficient  because  the  language  used  is  some- 
what different   from  that  usually  found  in  such  Acts.     The  word  "unappro- 
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priated"  is  used,  which  you   have  nndersetireit,   ralhcr  (han   the   uswal    wania 

to  be  found  in  Acts  nf  this  kind  of  "Irerehy  appropriated  from  am-  fofifis 
in  the   State  Treastiry   nut  otherwise  appropriated," 

As  I  have  said  many  limes  in  const niing  the  Aets  of  the  Lesi'^IattTC, 
the  cardinal  principle  to  follow  is  to  <Ieterniine  the  intention  of  this  llody. 
The  preservation  of  oitr  form  of  governmeni  depends  primarily  upun  the 
hallot  and  It  is,  therefore,  essential  to  preserve  the  purity  therefif. 

In  reading  Section  13  1  am  impressed  by  the  words  that  the  LcRislatiire 
has  used  in  placing  the  power  in  the  Secretary  of  State  to  appoint  deputies 
to  ".  .  .  investigate  and  examine  the  condition,  custody  and  operation  of 
voting  machines  in  such  comity  or  imtnicinality  .  .  .  [o  supervise  the  prep- 
aration of  such  macliines  for  election,"  and  the  pvirposc  of  the  other  language 
of  this  Section  is  similar, 

Ohvionsly,  the  legislature  was  attempting  to  surround  the  election 
machines  and.  therefore,  the  hallot  with  every  possihle  safeguard,  and  that 
it  was  the  intention  of  the  Legislature  that  tlic  Secretary  of  Slate  could 
employ  someone  wito  would,  of  course,  l>e  a  State  employee  to  carry  out  the 
duties  ituposed  hy  said  Act  and  to  pay  the  necessary  compensation  and  ex- 
penses of  such  person.  T  cannot  conceive  tiiai  the  Legrslalitre  intended  in 
this  instance  to  make  it  difficult  or  donhtful  with  regard  to  the  paynntit  of 
any  dcput)-  selected  and  employed  hy  the  Secretary  of  Slate, 

Therefore,  as  itsed  in  this  Section  when  taken  into  consideration  with 
what  I  believe  to  have  Ijeen  the  plain  intent  of  the  Legislature  to  safeguard 
and  protect  our  election  machtner)',  I  attach  no  particnlaf  signittcance  to  the 
words  used  to  appropriate  t!ie  nioney  necessary  for  the  payment  of  the 
services  to  t)e  performed  thereunder. 

1,  therefore,  am  of  the  opinion  that  you  are  fully  authorised  to  pay  the 
salaries  and  exiienses  of  such  deputies  from  the  General  Revenue  Fund  in  the 
same  manner  and  to  the  same  extent  as  payment  of  salaries  and  expenses  of 
other  employees  of  the  State  are  made. 

This  necessarily  modifies  tiie  last  paragraph  of  my  opinion  of  Xovcmter 
20th,  19J9,  and    I,  therefore,  overnde  satd   paragrpah. 

June  27,  1939— 0-173-1. 

STATE  LIVE  STOCK  SANITARY  BOARD  TO  INCLUDE  BALANCE 

AS  PART  OF  NEW  FUND  ALLOWED  UNDER 

CHAPTER  19006,  ACTS  OF  1939 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  24th.  in  which  yon  stale  as  follows; 

"Chapter  19006.  Acts  of  1939  Legislature  appropriated  $125,000.00  to 
the  State  Live  Stock  Sanitary  Board  for  the  purchase  of  Anti-hog  Cholera 
Serum    and    Hog   Cholera   Vims.      Section   3  of    said    Chapter    provides   as 

follows : 
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"  'Section  3.  For  tUe  purchase  and  distribution  of  anti-hog  cholera  serum 
and  hog  cholera  virus  the  sum  of  One  Hundred  Twenty-Five  Thousand 
Dollars  ($125,000.00)  is  hereby  appropriated  annually  out  of  any  funds  in 
the  State  Treasur\',  including  such  sums  as  are  now  credited  to  tlie  State 
Live  Stock  Sanitary   Board  in  the  Serum   Fund.* 

"At  the  present  time  there  is  a  balance  from  the  sale  of  this  serum  tn 
accordance  with  Chapter  18153,  Acts  of  1937  in  the  amount  of  $4,486.82. 
Should  this  $4,486,83  he  transferred  to  the  General  Revenue  Fund  and  only 
the  $125,000.00  mentioned  in  this  Section  be  made  available  during  the  annual 
period  or  should  they  be  entitled  to  $125,000.00  phis  $4,486.83  during  the 
annual   period." 

It  is  my  opinion  that  this  .\ct  only  appropriates  annually  the  sum  of 
$125,000.00  for  the  purpose  of  purchase  and  distribution  of  anti-hog  cholera 
serum  and  hog  cholera  virus  and  that  the  $4,486,83  now  on  hand  should  be 
included  as  a  part  of  this  $125,000.00  appropriation,  I  do  not  think  it  is 
necessary  to  make  a  transfer  of  the  $4,486.83  from  a  !;pecial  fund  to  the 
General  Revenue  I'und,  as  you  mav  use  this  sum  to  pay  for  the  first  pur- 
chases  made  under  tliis   Act. 

The  annual  period  liegan  on  May  1,  1939. 

June  28,  -1939—0-433. 

STATE  LABOR  INSPECTION— SECTION  5961.  C.  G.  L..   1927.  CON- 
STITUTES   A    CONTINUING    APPROPRIATION    FOR 
SALARV  AND  EXPENSES 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  27th  in  which  you  inquire  as  follows : 
"Please  give  me  your  opinion   as  to   whether  or  not  Section  5961   Com- 
piled General  Laws  of  1927  is  a  continuing  appropriation  and  if  same  is  not 
a  continuing  appropriation   is  there   any   law   that  authori^.es  the  payment  of 
salary  and   necessary   anJ   rcjfular  expenses  of   State  Labor    Inspector." 

Section  5961,  Compiled  General  Laws,  1927,  is  as  follows: 
"The  said  State  labor  inspector  shall  recei^'e  an  annual  salary  of  eighteen 
himdred  dollars,  payable  monthly  out  of  any  moneys  not  otherwise  appro- 
priated, as  other  salaries  of  State  employees,  together  with  such  necessary 
travehng  expenses  as  may  be  incurred  by  him  or  her  in  making  such  trips  of 
inspection  not  to  exceed  eight  hundred  dollars.  The  inspector  shall  also  l>e 
allowed  all  office  stationery  and  other  expenses  not  to  exceed  two  hundred 
dollars  per  year,  such  expen.ses  to  be  paid  oi:t  of  any  moneys  not  otherwise 
appropriated." 

I  ara  of  the  opinion  that  this  section  of  the  law  does  provide  for  a 
continuing  appropriation  for  the  salary  and  expenses  of  the  State  Labor 
Inspector.     See  Amos  v.   Mosely,  77    So,  619, 
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August  8,  19J9-0-S-19 

STATE  LIVE  STOCK   SANITARY   BOARD— AMOUNT   OF 
APPROPRIATION 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  4th,  in  which  you  inquire  as  follows : 
"h   is  requested  that  you  refer  to  that  portion  of  the  Appropriation   Act 
for  1939  covering  ihe  State  Live  Stock  Sanitary'  Board  and  advise  us  if  we 
will  lie  permitted  to  expend  the  $205,000.00  listed  in  three  items,  namely: 

"Salaries $  88.000.00 

Necessary  and  Regular  Expenses  . . 112,000.00 

For  employment  of  additional  veterinarians 5,000.00 

or  if  we  will  be  limited  to  the  total  of  $300,000.00  as  set  forth   in  (he  first 
paragraph  of  the   Appropriation   Act   for  this   department," 

That  part  of  the  Apfiropriatiwi  Bill  dealing  with  the  State  Live  Stock 
Sanitary   Board  provides  as   follows; 

"lh-e  stock   kanitaky  boaro 

"There  is  herebj'  appropriated  out  of  General  Revenue  an  amount  which, 
when  added  to  proceeds  from  Special  MiUage,  will  make  up  a  total  of 
$200,000.00.  of  which  for 

'•Sfllarios     - $  88,000.00 

Necessary    and    Regular    Expenses    ..-  112,000,00 

For  employment  of  additional   veterinarians  5,000.00 

Bang's    disease    eradication.    Tuberculosis    erad- 
ication    and     reimbursement     to     cattle     owners 
$65,000.00    included    in    Necessary    and    Regular 
Expense." 
You  will  see  that  only  the  sum  of  $200,000.00  is  appropriated  for  this 
department  and  that  the  specific  items  listed  in  this  part  of  the  Appropria- 
tion Bill  only  direct  the  purpose  for  which  the  appropriatioft  should  be  used 
and   are   not  appropriations.     It   is   therefore   my   opinion  that  your  appro- 
priation would  be  governed  by  the  sum  of  $200,000.00,  the  only  amount  that 
was   appropriated   to  you    for  this   department. 

September  U,  193&-0-S65. 

AGRICULTURAL      EXPERIMENT      STATION— ITEMS      PAYABLE 

FOR  "SALARIES"   AND  FOR  "NECESSARY  AND 

REGULAR  EXPENSES'   (OPERATION) 

Dear  Sir: 

Under  date  of  September  1,  1939,  the  Secretary-  of  the  State  Board  of 
Control   handed  mc  a  letter  reading  as  follows: 
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"Durinff  the  past  several  >ears  the  Legislative  Apiir»ipriatioiis  for  the 
Main  Agricutttiral  Experiment  Station,  Branch  Stations  and  Field  Lalwra- 
tories  have  been  made  in  one  item.  The  1939  Appropriations  have  been  made 
in  two  items:  Namely;  for  "Salaries'  and  for  'Necessary  and  Regular  Ex- 
penses'  ( operation ) . 

"I3uring  the  past  several  years  it  has  l>een  customary  for  the  Station  to 
charge  Uie  following  expenses  on  its  l«oks  as  'Necessary  and  Rcgnlar 
Expenses' : 

"I.  Common  tabor— Employed  in  general  farm  work  such  as  plowing, 
cultivating,  hoeing,  harvesting  crops,  clearing  land,  repairing  fences,  moving 
freight,  feed,  fertilizer,  etc.  For  the  ntost  part  colored  laborers,  althongli 
occasjiinally  white  men  and  white  students  are  employed. 

"A.  Individuals  tniploved  only  tetni)orarily  in  unexpected  emergencies, 
such  as  in  repairing  lire  or  store  damage  to  huildings  or  crops. 

"B,  Employed  for  varying  periods  of  time  (as  five  days  in  one  week, 
three  days  in  another  week.  etc.  I  as  ncedt^d,  but  not  continuously  employed 
ill  the  sense  of  being  paid  for  all  regular  working  days  in  succession  as  they 
occur.  As  for  example,  Amos  Crawford,  colored,  has  performed  one  or 
more  day's  labor  for  the  Experiment  Station  at  some  time  or  another  during 
each  month  for  the  past  live  years.  NameK,  he  has  Ijcen  employed  only 
when  his  services  were  needed. 

"i.  Office  Help  When  Employed  hy  the  Day  or  Week. — Employed  for 
addressing  envelopes,  putting  bulletins  in  envelopes,  making  addressograph 
stencils,  ntimeographing  manuscripts,  forms,  and  charts  and /or  biking  dicta- 
tion and  transcribing  it  in  the  handling  of  correspondence,  preparation  of  re- 
ports, manuscript.^,  etc, 

"A.  Strict  1\-  temporary  when  such  work  is  greater  in  volume  than  can  be 
handled  by  the  regular  .salaried    (.'appointed' )   employees. 

"B.  Employed  on  probation  or  for  training  to  nteet  the  particular  and  ex- 
acting needs  of   the  Experiment    Station. 

"3.  Skilled  and  Semi-Skilled  Labor. — Carpenters,  mechanics,  etc..  engaged 
in  the  repair  and  upkeep  of  office  and  laboratory  buildings,  experimental 
equipment,  animal  cages,  tractors,  trucks,  irrigation  pumps  and  engines, 
spraying  machines,  and  heating  and  electrical  systems,  etc. 

"A,  Temporary  and  intermittently  employed ;  namely,  their  employment 
not  contemplated  or  planned  for  until  the  occasion  for  their  serv'ices  actually 
arises. 

"B.  Emplined  more  or  less  continuously  month  after  month  where  there 
is  sufficient  repair  and  maintenance  work  always  present  to  keep  the  worker 
employed  from  day  to  day  and  week  to  week. 

"4.  Scientific  .Assistants. — Engaged  in  helping  members  of  the  scientific 
staff  and  laboratories  recording  the  detailed  results  (data)  of  fertilizer, 
variety,   and    spraying  experiments,   weighing  and  recording  amoimt  of  crop 
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produced  on  rach  of  many  plots  in  a  field  experiment,  washing  glassware, 
arranging  and  moving  supplies  in  laboratory  rjr  from  sforerciom  lo  labora- 
tory and  even  performing  routine  laboratory  operations  swch  as,  filtering  solu- 
tions, operating  combustion  fitmaces,  hot-air  dryers,  water  stills,  ignition 
chambers,  etc.  The  greater  majority  of  these  are  students  employed  during 
sessions  of  the  University  during  svich  hours  as  they  can  spare  from  their 
classwork,  but  during  vacations  the  same  students  are  not  infrequently  hired 
to  work  'full  time.' 

"A,  Employed  as  needed  and/or  as  their  time  is  available  and  paid  by 
the  hour  for  tiie  actual  nnmtier  of  hours  they  work  during  any  given  week 
or  month. 

"B,  Non-students  employed  continuously  from  week  to  week  and,  in  rare 
instances,  from  month  to  month. 

"The  salaries  of  the  regular  scientific  staf5f  members  were  charged  on  the 
Station  books  as  'Salaries'  and  so  considered  in  the  re[K>rt  of  the  Board  of 
Control  to  the  State  Budget  Commission  and  to  the  Legislature, 

"The  Board  of  Ccttitrol  and  the  Station  desires  to  continue  this  practice 
during  the  present  bienniiim  and  wishes  to  know  if,  in  your  opinion,  it  has 
legal  aiithorilj  to  pay  the  four  items  mentioned  aliove  from  the  1939  Legis- 
lative Appropriation  Made  for  'Necessary  and  Regular  Expenses.' 

"A  copy  of  a  letter  addressed  to  me  .\ugust  26,  1939,  by  Dr.  Wihiioii 
Newell,  Director  of  the  Agricultural  E.xperiment  Station,  and  certain  exhibits 
marked  'a,'  'b,'  'c,'  'A,'  'e,'  '{,'  and  'g'  are  herewith  attached  for  yoi.tr  in- 
formation in  connection  with  this  proposition." 

Sectioti  4  of  Chapter  19280,  Laws  of  Florida,  Acts  of  1939,  in  part  reads 

as  follows: 

"Any  sum  or  sums  appropriated  for  salaries,  if  not  required  for  such 
purposes,  may  be  applied  to  other  necessary  and  regular  expenses  of  the 
Department  to  which  the>-  are  appropriated,  hut  in  no  event  shall  any  sum  or 

sums  specifically  appropriated  for  cxtienses  be  applied  to  salaries." 

In  arriving  at  a  proper  determination  of  the  question  presented  in  your 
inquiry,  it  is  pecessary  to  understand  and  consider  the  legislative  intent  in 
making  the  appropriation  here  involved,  with  particular  reference  us  to  what 
was  intended  to  he  included  within  the  classifications  "Salaries"  and  "Nec- 
essary and  Regular  Expenses"   ("operating"). 

Frankly,  the  Act  itself  throws  no  light  on  a  solution  of  this  imiMrtant 
inquiry.  But  since  it  is  a  rule  of  construction  recognized  and  used  by  our 
own  Supreme  Court,  that  the  history  of  the  times  may  be  considered  where 
necessary  to  arrive  at  a  determination  of  lugislative  intent,  I  deem  it  proper 
to  take  in  consideration  such  matters  and  acts  preceding  the  appropriation 
under  consideration  which  have  reference  thereto,  as  well  as  the  operalions  of 
the  Department  for  which  the  appropriation  was  made. 

The  Legislature  has  created  a  Budget  Commission  (Section  136S,  Cotn- 
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piled  General  Laws).  By  Section  1373,  Compiled  General  Laws,  the  Budget 
Coininission  is  required  within  five  days  after  the  heginning  of  each  regular 
session  of  the  Legislature  to  submit  to  the  presiding  officer  of  each  house 
printed  copies  of  the  budget  based  on  their  own  conclusions  and  judgment, 
containing  a  complete  and  itemized  plan  of  all  projiosed  expenditures  for 
each  State  Department,  bureau,  division,  officer,  beard,  commission,  institu- 
tion, or  other  agency  or  undertaking,  classiried  bv-  function,  character,  and 
object. 

In  submitting  its  budget  and  request  for  appropriation  to  the  Agricul- 
tural Experiurent  Station  to  the  I^egislature  of  1939,  the  Budget  Commission 
gave  a  detail  of  annual  salaries,  making  up  the  total  amount  requested  as 
"Salaries"  for  said  Department,  but  the  detail  as  to  necessary  and  regular  ex- 
penses in  the  requested  appropriation  had  reference  to  the  places  where  the 
Department's  operations  are  carried  on,  which  included  the  main  station,  field 
laboratories,  and  special  items  in  particular  counties.  The  work  of  this  De- 
partment is,  as  the  name  implies,  experimental,  and  consists  in  a  large  part 
in  the  investigation  of  diseases  affecting  certain  crops,  and  also  of  methods 
of  improving  certain  crops. 

In  the  administration  of  the  Department,  as  in  other  Departments  of  the 
State  government,  a  personnel  of  trained  technicians  and  other  employees  are 
required  and  kept  on  a  jcar- round  basis,  and  this  fact  was,  of  course,  well 
known  to  the  Legislature  when  it  made  the  appropriation  in  question.  It  is  also 
a  fact  which  must  have  been  well  known  to  the  Legislature,  and  which  enters 
into  a  determination  of  legislative  intent,  that  in  the  execution  of  the  experi- 
ments by  the  DeiKirtment,  other  classes  of  services  are  required  such  as  those 
outlined  in  your  letter,  the  e.xact  extent  of  which  was  not  and  could  not  have 
been  known  to  the  Budget  Commission  in  making  up  the  detail  of  its  requested 
appropriation  for  the  Department,  nor  to  the  Legislature  at  the  time  of  making 
the  appropriation  in  Question  ;  yet  these  classes  of  services  are  essential  in  the 
operation  of  the  Department,  and  without  them  the  work  of  the  Department 
would  he  seriously  crippled  if  not  entirely  destroyed  in  its  usefulness  to  the 
public. 

The  fact  that  the  Legislature  gave  the  Department  alt  that  was  re- 
quested by  the  Budget  Commission,  evidences  a  legislative  intent 'not  to  cripple 
the  Department  in  its  operations,  but  on  the  other  hand,  it  is  apparent  that 
the  Legislature  rather  intended  to  extend  the  usefulness  of  the  Department 
as  evidenced  by  the  fact  that  in  some  instances  certain  items  in  the  budget  of 
rwjuestcd  appropriation  were  increased. 

On  the  basis  of  these  considerations.  I  am  of  the  opinion  that  there  is 
legal  authority  for  the  payment  of  work  and  services  enumerated  and  defined 
in  Par^raphs  nimibered  1,  2,  3,  and  4  of  your  said  letter,  from  the  appro- 
priation to  the  said  Department  for  "Necessary  and  Regular  Expenses" 
("operating"),  and  that  it  is  unnecessary  for  me  to  enter  into  a  detailed  dis- 
cussion as  to  each  classification  of  services  so  itemized  in  your  letter. 
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September  23.  1959—0-575, 

STATE    AGRICULTURAL    MARKETING    BOARD— CHAPTER    11809, 
ACTS  OF  1929~CH AFTER  15860,  ACTS  OF  I9i3 

G  ml  If  men  : 

This  is  in  reply  to  your  joint  request  for  my  opinian  concerning  sub- 
stantially the  following  problem: 

Chafiler  1J809,  Laws  of  Florida,  Acts  of  1929,  created  a  State  Agn- 
cultiiral  Marketing  Boarci  and  delined  its  (wwers  and  duties  and,  in  Sec- 
tion 3,  provided  tor  an  appropriation  in  the  following  words : 

"Section  3.  That  the  sum  of  Thirty-five  Tliousaad  t}ollars  l>e  and  the 
same  is  hereby  annual! \  appropriated  out  of  the  General  Inspection  Fund  to 
defray  the  cjrpcnses  neceiMfy  in  carrying  out  ihc  profiiioiu  ti/  this  Act." 
(Italics  ours.l 

In  Chapter  15860,  Laws  of  inorida.  Acts  of  1933,  Section  1  of  said  Cha{>ter 
13809  was  amended.  By  this  amendment,  there  was  added  to  (he  language 
of  Section  1,  as  originally  enacted,  language  authorizing  the  State  .Agricultural 
Marketing  Board  to  purcliase  suitable  sites  and  erect  thereon  assembling 
plants  and  properly  equip  same  for  the  haniJling  of  various  crops,  meats  and 
dairy  products.     There  was  also  added  the  following ; 

"The  funds  necessar)'  to  defray  the  expense  of  erecting  and  equipping  the 
plant  or  plants  shill  lie  expended  from  the  General  Inspection  Fund:  Pro- 
vided that  only  such  funds  shall  be  used  for  the  erection  of  these  plants  as 
are  available  after  all  other  needs  of  the  Department  of  .Agriculture  have 
been  provided    for  as  per  appropriation   during  each   fiscal   year." 

Does  the  above  provision  added  by  amendment  to  Section  1  of  Cliapter 
13809,  provide  for  a  appropriation  tn  addition  lo  thai  set  forth  in  Section  3  of 
the  original  Act? 

In  determining  the  legislative  intent,  it  is  important  lo  notice  that  the 
title  of  Chapter  13860,  Acts  of  1933,  spccificall)  contains  the  words,  "Making 
Appropriations  Therefor,"  Section  2  of  I3S60  provides  that  all  laws  and  parts 
of  laws  in  conflict  with  that  Act  are  repealed.  It  would  seem  therefore  that 
in  the  event  of  a  conflict  between  the  provisions  of  Section  1.  as  amended, 
and  Section  3,  as  originally  set  forth,  the  intent  expressed  in  Section  I,  ms 
amended,  should  prevail. 

It  is  my  opinion,  however,  that  there  is  no  real  conflict.  The  apgiropria- 
tfon  in  Section  1,  as  amended,  is  for  the  specific  purpose  of  erecting  and 
equipping  the  plant  or  plants  referred  to  therein.  The  appropriation  made  by 
Section  3  of  the  origitial  .\ct  was  a  general  appropriation  for  carrying  on 
the  general  functions  of  the  State  Agricultural  Marketing  Board, 
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October  18,  1M9— 0-612. 

PAYMENT    OF    BILLS    FOR    FREE    TEXT    BOOKS    CONTRACTED 
DLTtING   1937-1939— AUTHORIZED 

Dear  Sir: 

Under  date  of  Octolwr  11,  19J9,  you  inqmrt'd  whetber  an  unexpended 
balance  of  $19,695.4('i  rentaining  in  the  General  Rev^eniie  Fund  from  the  1937-39 
apjiropriation  for  free  text  l)ooks  may  lawfully  he  used  during  the  1939-41 
Jiiennium  for  the  payment  of  hills  contracted  for  text  Ixmks  during  the 
1937-39  bienntura. 

The  Legislature  of  I9J7  appropriated  for  free  text  books  a  sum  not  to 
exceed  $200,000.00  to  augment  proceeds  from  special  niiltage.  The  Act 
provided  : 

"Section  5.  That  any  moneys  appropriated  by  this  Act  for  a  designated 
period  which,  at  the  end  of  such  period,  remain  unexpended  or  not  contracted 
to  l)e  expended,  the  said  imexpendt-d  balance  may  be  used  for  like  purposes 
in  the  second  year  of  the  btennium  but  whatever  balance  remains  unexpended 
or  not  contracted  to  be  expended  at  the  end  of  the  biennium  the  same  shall 
revert  to  the  fund  from  which  appropriated."  Chapter  17707,  Acts  of  1937, 
pages  16  and  19,  Sectic>ns  1,  5. 

Under  that  Act  it  is  my  opinion  that  the  unexj>ended  balance  of  said 
appropriation  may  Ijc  apphed  during  the  present  biennium  to  the  payment  of 
hills  for  free  text  books  duly  and  lawfully  contracted  during  the  1937-39 
biennium. 

November  20,  1939~0-657. 

SECRETARY   OF   STATE   AUTHORIZED  TO    EMPLOY    DEPUTIES 
TO    INSPECT    VOTING    MACHINES 

Dear  Sir: 

Under  date  of  November  16,  1939,  you  call  attention  to  part  of  Section 
13,  Chapter  18405,  .\cts  of  1937,  relating  to  appointment  of  deputies  for  the 
inspection  of  voting  maclJincs  in  elections,  which  reads : 

"The  compensation  of  such  deputies  shall  l>e  fixed  by  the  Secretary  of 
State  and  shall  be  paid  from  such  portion  of  the  general  revenue  fund  of 
the   Slate  as   is  otherwise  unappropriated" : 

And  you  inquire  whether  said  Act  made  an  appropriation  for  the  payment 
fti    the    compensation   of    svich    deputies. 

It  is  my  opinion  that  said  Act  did  tnake  an  appropriation  for  the  com- 
pensation of  such  deputies.  Constitution,  Article  IX,  Section  4:  State  v. 
Allen.  83  Fla.  214,  91  So.  104;  59  C  J,  2A&. 

However,  since  the  Act  provides  that  such  compensation  lie  fixed  by  the 
Secretary   of    State,   and  all   claims    for  issuance  of   warrants  are  subject  to 
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audil  !')■  tPic  Comptroller,  it  is  my  suggestion  that  the  numlifr  of  such  dep- 
uties and  the  amonnts  of  Cheif  cotiTp^nsatiun  he  snlvmitted  for  approval  by 
the  Comptroller  before  they  perform  any  service,  and  your  attetttion  is  di- 
rected to  the  fact  tisat  the  approjiriation  is  made  contingent  upon  the  general 
revenue  fund  noi  Ijeing  entirely  appropriated  for  other  purposes.  That  is. 
the  possihility  of  funds  not  heing  availaWe  for  said  purpose  if  specific  ap- 
propriations for  designated  purposes  constime  the  entire  fimds,  as  I  Micve 
specific  appropriations   would  take  precedence  in  payment, 

January  16,  194<>-O-720. 

AGRICULTURAL   EXPERIMENT    STATION-^WHEN    MONEY   MAY 
BE  USED  FOR  RESEARCH  WORK 

Dear  Sit: 

In  your  letter  of  the  ISth  instant  you  refer  to  the  fnllciwinK  item<  in  the 
General  Appropriation  Act  of  1939.  being  Chapter  IS^SO.  under  the  heading, 
"Agriculttiral  Experitnent  Station,"  as  follows: 

Salaries       Oficratinn  Total 

"Potato  Disease  Investigations  $?.600.00        $2,400.00        $10.(100.00 

Laboratory    at    Hastings 2,000.(10  2.000.00", 

and  to  the  fact  that  these  items  represent  a  total  increase  of  $4.(X)0.00  over 
the  corresponding   appropriation   of    1937. 

You  thereupon  state  that  the  Board  of  Control  has  aulhi)ri«d  the  release 
of  the  increase  of  $4,000  for  research  work  in  Irish  potatoes  and  other  vege- 
table crops  in  the  potato  section  around  Hastings  in  this  State,  subject  to  the 
approval  of  the  State  Rvidget  Commission,  but  l>efore  suhntitting  thi«.  request 
to  the  State  Budget  Commission  for  approval,  the  Board  of  Control  desires 
my  opinion  as  to  whether  a  part  of  the  money  appropriated  under  the  item, 
"Potato  Disease  Investigations,"  can  be  used  for  research  work  in  vegetable 
crops  other  than  potatoes. 

I  t)ote  that  in  the  preceding  |iaragraph  it  is  proposed  to  use  this  increase 
"for  research  work  in  Irish  potatoes  and  other  vegetable  crops  in  the  potato 
section," 

Section  4  of  Chapter  19280  provides  that  any  sum  or  sums  appropriated 
for  salaries,  if  not  required  for  such  purposes,  may  be  applied  to  other  neces- 
sary and  regular  expenses  of  the  Department  to  which  they  are  appropriated. 

Section  S,  after  providing  that  any  moneys  appropriated  hy  the  .Act  for 
a  designated  period,  which  at  the  end  of  such  period  remain  unexpended  and 
not  contracted  to  be  expended  may  lie  used  for  like  purposes  in  the  second 
year  of  the  biennitmi  and  that  whatever  I  a  lance  remains  unex  pent  led  and 
not  contracted  to  be  expended  at  the  etid  of  the  biennium  shall  revert  to  the 
fund  from  which  appropriated,  firrther  provides  that  any  unexpended  siirphis 
money  remaining  to  the  credit  of  any  hoard  or  comntission  from  the  moneys 
appropriated  therein  as  shown  b_v  the  records  of  the  Comptroller  at  the  end  of 
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each  biennium,  may  upon  recommendation  of  ihe  ConiptroUer  with  the  approval 
of  the  Governor  be  transferred  to  the  General  Revenue  Fund,  and  also  pro- 
vides "that  no  funds  appropriated  for  use  by  the  State  Board  of  Control,  or 
for  institutions  under  the  control  and  management  of  the  State  Board  of 
Control,  shall  be  transferred  to  the  General  Revenue  Fund  or  in  anywise  be 
affected  )iy  the  preceding  proviso," 

The  Agricultural  Experiment  Station  is  of  course  under  the  control  and 
management  of  the  State  Board  of  Control,  and  when  the  provisions  of  Sec- 
tions 4  and  5  of  the  Act  are  read  together,  there  is  indicated  a  legislative 
intent  to  vest  in  the  Board  of  Control  discretion  in  directing  the  work  of  the 
Agriculttiral  Experiment  Station  in  the  investigation  of  plant  diseases,  to  the 
extent  of  including  therein  other  plants  of  tike  character  or  class,  so  long 
as  the  work  of  investigating  diseases  of  the  particular  plant  named  is  carried 
out  as  intended  by  the  Legislature,  and  so  long  as  the  appropriation  is  not 
exceeded. 

It  is  my  opinion,  therefore,  that  a  part  of  the  money  appropriated  under 
tlie  item,  "Potato  Disease  Investigations,"  may  l>e  used  for  research  work  in 
vegetable  crops  other  than  potatoes,  if  in  the  judgment  of  the  Board  there 
exists  a  need  for  such  research  or  investigation,  arid  if  in  fact  the  work  of 
potato  disease  investigations  does  not  require  the  expenditure  of  all  of  said 
appropriation  made  therefor, 

June   12,   1940,  0-823, 
LIBRARY   BOARD— APPROPRIATION 
Pfar  Sir: 

Vou  call  my  attention  to  the  appropriation  contained  in  the  tieneral  Ap- 
propriation Bill  enacted  by  the  Legislature  of  1W9,  relating  to  salaries  for 
eniptojees  of  the  State  Lfbrary  Board,  By  reason  of  the  fact  that  a  WPA 
Library  Project  pro\ide<l  a  capable  person  paid  from  Federal  funds  during 
the  first  year  of  the  biennium,  only  $5100  of  the  $6500  appropriated  for 
salaries  was  used.  You  request  my  opinion  as  to  whether  the  Stale  Library 
Board  can  use  the  unexpended  balance  of  $1200  during  the  fiscal  year,  1940-41. 

Your  question  is  answered  in  Section  5  of  the  General  Appriipriation 
Act  (Ch.  19280,  Acts  of  19391.  It  is  provided  in  said  Section  5  that  any 
moneys  appropriated  for  a  liesiguated  period,  which  remain  unexpended  at 
the  end  of  such  perind,  may  be  used  for  like  purposes  in  the  second  jear  of 
the  biennium.  Any  balance  remaining  at  the  end  of  the  second  year  of  the 
biennium,  however,  shall  revert  to  the  fund  from  which  It  was  appropriated. 


. 
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February    11,   1939— 0-*i. 

AUTHORITY  OF  BOARD  OF  DIRECTORS— ASSUMING  ANOTHER 
BANK'S  LIABILITIES  IN  EXCHANGE  FOR 
SECOND   BANK'S   ASSETS 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  February  2nd  in  which  you  request 
my  opinion  as  to  whether  or  not  a  State  bank  operating  under  the  laws  of 
Florida  most  obtain  the  approval  of  its  shareholders  in  entering  into  an 
agreement  with  another  hank  to  assume  the  second  hank's  liabilities  for  and 
in  consideration  of  a  transfer  of  the  second  bank's  assets,  or  whether  or  not 
the  Board  of  Directors  has  the  legal  right  to  enter  into  such  a  contract. 

To  Itegin  with,  in  each  particular  instance  the  charter  of  the  purchas- 
ing bank  should  l>e  carefully  analyzed  to  ascertain  whether  there  is  any 
specific  provision  dealing  with  the  question  at  hand.  In  the  absence  of  any 
specific  provision  it  is  my  opinion  that  a  bank,  acting  through  its  Board  of 
Directors,  has  authority  to  assume  the  liabilities  of  another  bank  in  exchange 
for  its  assets  without  submitting  its  action  to  the  stockholders. 

Such  action  cm  the  part  of  a  bank  would  be  in  effect  a  consolidation 
of  two  banks,  which  is  authorised  under  Seaion  61 1.3,  Compiled  General 
Laws  (4172  R.  G.  S.).  Such  a  consolidation  must  lie  approved  by  the  Comp- 
troller and  shall  not  operate  to  defeat  the  claim  of  any  creditor  or  hinder 
any  creditor  in  the  collection  of  his  debt  against  such  consolidated  banks  or 
either  of  them.  Since  there  is  no  statute  requiring  such  action  to  Ijc  sub- 
mitted to  the  stockholders  the  genera]  rule  applies  that  banks,  like  other 
corporations,  function  through  Boards  of  Directors,  The  following  is  from 
3  R.  C.  L.,  438-439 : 

"The  hank,  as  a  corporation,  acts  through  its  governing  body,  the  hoard 
of  directors,  unless  otherwise  provided  by  law.  The  Iraard  of  directors, 
however,  must  act  as  a  body.  An  individual  director,  as  such  merely,  is  not 
clothed  with  any  power  lo  bind  the  bank  by  his  acts  or  statements,  and  the 
assent  or  determination  of  even  a  majority  of  the  directors  acting  separately 
and   individually  is  not  binding  upon  the  bank." 

I  am  advised  that  in  the  particular  case  concerning  which  you  now  inquire 
a  State  hank  is  taking  over  the  assets  and  liabilities  of  a  National  hank  in 
the  same  community  which  is  stispending  business.  1  do  not  find  any  pro- 
vision in  the  charter  of  this  particular  State  hank  requiring  the  matter  to 
he  submitted  to  the  stockholders  so  that  it  would  necessarily  follov;  that  the 
Board  of  Directors  has  the  power  to  eflfeit  the  consolidation  in  the  manner 
proposed. 
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April  11,  19391— 0'142. 

INVESTMENT  OF  FIDUCIARY    FUNDS   AUTHORIZED.  CHAPTER 

17949  AXD  CHAPTER  17980,  LAWS  OF  FLORIDA, 

ACTS  OF  1937 

Drar  Sir: 

You  re(|iiest  my  opinion  as  to  whether  or  not  Federal  Land  Bank  twnds 
and  National  Mortgage  Association  securities  are  eligilile  for  the  investment 
of  Bduciary   fttnds  nnder  the  statutes  of   Florida. 

I  call  your  attention  to  the  fact  that  Section  1  (E)  of  Chapter  17949, 
Laws  of  Florida,  Acts  of  1937,  authorizes  executors,  administrators,  trustees, 
and  guardians  holding  funds  to  Ijc  invested  may  invest  such  funds  in  "the 
bonds  or  other  interest-bearing  obligations  of  any  Federal  l^nd  Bank  or- 
gaiii^ied  under  any  Act  of  Congress  enacted  prior  to  the  passage  of  this  Act, 
provided  such  bank  is  not  in  default  in  the  payment  of  principal  or  interest 
on  any  of  its  obligations  at  the  time  of  making  the  investment."  I  further 
call  your  attention  to  Section  2  of  Cliapter  17S>80,  Laws  of  Florida,  .^cts  of 
1937,  which  provides  that  it  shall  be  lawful  for  banks,  savings  banks,  trust 
companies,  building  and  loan  associations,  insurance  companies,  trustees,  guar- 
dians, executors,  administrators  and  other  fiduciaries  to  invest  their  funds  and 
the  moneys  in  their  custody  or  possession  "in  seairities  issued  by  national 
mortgage  associations." 

It  wxiuld  therefore  appear  that  there  is  specific  statutory  authority  for  the 
investment  uf  liduciary  funds  in  both  Federal  Land  Bank  Ixnids  and  National 
itHirtgage  associations, 

August  9,   1939— 0-S18. 

AMERICAN"    BANK    &    TRUST    COMPANY    OF    ST.    PETERSBURG, 

CANCELLATION  OF  MORRTGAGE 

Ptar  Sir: 

1  note  from  ^our  letter  of  the  7th  instant  that  this  bank  failed  on  .A-pril 
25,   1930,  and  the  liquidation  of  its  affairs  was  completed  on  July   19.  1938, 
and  the  Liquidator  discharged.    I  note  also  from  the  corresjiondence  attached 
to  your  lettci    that  it  has  come  to  your  knowledge  since  the  discharge  of 
the  Liquidator  that  certain  mortgages  held  by  said  bank  have  been  paid  prior 
to  the  time  it  was  taken  over  by  you  for  liquidation,  but  ibat  the  bank  failed 
to   cancel    said    mortgages   of    record    as    required    by    law.      The    subject    of 
your  inquiry  is  as  to  the  proper  procedure  for  having  such  mortgages  can- 
celled now  that  the  affairs  of  the  bank  have  been  closed  and  the  Liquidator 
discharged. 

It  seems  to  me  that  relief  coutd  he  had  by  the  mortgagor  filing  a  bill  in 
equity  setting  up  the  essential  facts  to  which  you  would  tile  an  answer  dis- 
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dosing  the  facts  shown  by  the  bank's  records  upon  which  tii?  Cottrt  could 
decree  the  mortgage  satisfied  and  without  any  further  effect  ujxtn  the  title  of 
the  mortgaged  propcrtj-. 

January  31,    1940— 0-72S. 

SMALL  LOAN  ACT— AUTHORITY  OF  LICENSEE  TO  MAKE  LOAN'S 

IX   EXCESS  OF  $300.00  AT  A  RATE  OF   INTEREST 

NOT  EXCEEDING  TEN  PER  CENT 

Dear  Sir: 

Yoii  request  my  opinion  as  to  whether  or  not  a  licensee,  inidcr  ChaptCT 
10177,  Laws  of  Florida,  Acts  of  1935,  known  as  the  Small  l-oaii  Act.  can 
lawfully  make  loans  of  amounts  in  excess  of  $300.00,  so  long  as  he  docs  nol 
charge  a  rate  of  interest  exceeding  10/?  on  amounts  over  $300,00.  in  other 
words,  if  "A"  has  borrowed  $300.00  from  a  small  loan  licensee,  can  he  iMirrow 
an  additional  amount  from  the  same  licensee  at  a  rate  of  interest  not  ex- 
ceeding  lO^i  ? 

The  Smalt  Loan  Act  was  designed  to  overcome  certain  prevalent  evils 
relating  to  lenders  of  "small"  amounts.  Many  of  (he  statutes  in  various 
States,  relating  to  the  licensing  of  lenders  of  small  amounts,  expressly  pro* 
hibit  licensees  from  making  loans  to  any  one  individual  exceeding  a  staled 
aiTiount,  usually  $300.00.  Under  the  Florida  Small  Loan  -Act,  however, 
licensees  are  ficrmitwd  to  make  two  distinct  types  of  loans:  first,  amounts  rtot 
exceeding  $300.00  upon  which  they  may  charge  interest  at  a  rate  not  exceed- 
ing 3\i%  per  month ;  and.  second,  other  loans,  not  limited  in  amoum,  uptvi 
which  they  may  charge  interest  at  a  rate  not  exceeding  \0%  per  aiuium. 
These  two  types  of  loans  must  he  kept  entirely  separate  and  aiiart  from 
each  other. 

It  would  he  an  evasion  of  the  intended  limitationii  of  (he  Small  Loan 
Act,  if  licensees  were  to  be  permitted  to  nsake  one  loan  in  excess  of  $300,00 
and,  as  a  subterfuge,  break  up  that  loan  into  what  would  apfiear  tci  he  two 
separate  transactions,  iharging  i'/i'/r  fier  month  cm  the  lirst  $300.00  atid  10% 
per  annum  on  the  balance.  To  permit  this  would  result  in  authori^.ing  luans 
of  more  than  $300.00  at  interest  rates  far  exceeding  the  limitations  pre- 
scrilJed  by  statute.  For  instance,  on  a  single  loan  of  $],OCX).00  simply  by 
splitting  this  into  two  separate  transactions,  the  first  $300.00  would  draw  in- 
terest at  the  rate  of  AZ'Ji  per  year,  to-wit,  $136.00,  and  the  lialancc  of  $700.00 
at  the  rate  of  10%  per  .vcar,  to-wit,  $70.00.  The  aggregate  interest  on  ihe 
$1,000.00  would  be  $196.00,  amounting  to  19.6%.  No  case  we  ha\'c  been  able  to 
find  goes  further  than  to  permit  amounts  to  be  loaned  at  the  genera!  statutory 
rate  where  such  loans  are  entirely  separate  from  other  loans  lo  the  same 
individuals  of  $300.00  or  less  at  the  rate  of  3 '4%  t*t  iwmth.  Sec  Rouse  v. 
Jennings,  249  N.  W.  10. 

It  would  be  my  opinion  that  a  single  loan  for  an  amount  exceeding 
$300.00  can  not   be  made  at  a  rate  of  interest  exceeding  10*   per  annum. 
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simply  by  dividing  the  transaction  into  two  apparently  separate  transactions. 
It  is  my  further  opinion,  however,  that  if  a  loan  of  $300.00  is  made  at  a 
rate  of  interest  not  exceeding  3'/!%  per  month,  this  does  not  bar  the  licensee 
from  making  another  loan  to  the  same  individual  at  a  rate  of  interest  not 
exceeding  lO^t-  per  annum,  =,>  long  as  it  can  clearly  be  established  that  the 
second  loan  is  a  transaction  completely  independent  from  the  first  loan. 
Whether  the  second  Inan  is  a  completely  tr-.dependent  tran.saction  would  de- 
pend upon    the   peculiar   circumstances  of  each   case. 


March  28,  1940— 0-773. 

AUTHORITY   or   STATE  BANKS  TO   GIVE   SECURITY   FOR   DE- 
POSITS   MADE    BY    A    HOUSING     AUTHORITY    ORGAN- 
IZED   PURSUANT    TO    STATUTES    OF    FLORIDA- 
CHAPTERS    179SI    AXD    17983,    ACTS    OF    1937— 
SECTION     4147    RF.VTSED     GENERAL 
STATUTES.  AS  AMENDED 

Dfor  Sir: 

This  is  in  reply  ta  your  letter  of  March  twenty -fifth,  in  which  you  re- 
qtiesl  my  opinion  as  to  whether  or  not  a  state  bank  can  pledge  its  assets 
to  secure  deposits  of  I  he  "City  of  West  Palm  Beach  Housing  Authority." 

Section  4147,  Revised  General  Statutes  1920,  (Section  6079  C.  G.  L.) 
as  amended,  authorizes  the  Comptroller  to  designate  state  banks  as  deposi- 
taries of  "public  money,"  The  Comptroller  must  require  such  banks  so 
designated  as  depositaries  to  give  satisfactory  security  for  the  safe-keeping 
ajid  prompt  pay  mail  of  the  "public  moneys"   deposited  with  them. 

To  deternune  whether  a  state  bank  would  be  authorized,  under  the  stat- 
utory provisions  alnive  referred  to,  to  give  collateral  securit>'  for  deposits 
made  by  "The  Housing  Authority  of  the  City  of  West  Palm  Beach,  Florida." 
it  is  necessary  to  determine  whether  the  funds  of  ihis  coriraration  arc  "public 
money,"  I  find  no  court  decision  directly  in  point.  It  would  seem  to  me, 
howe\'er,  that  the  tiuestton  of  whether  or  not  the  funds  of  such  corporation 
arc  "public  money."  must  depend  upon  whether  such  a  corporation  is  a  public 
corporation,  organized  to  serve  a  public,  as  distinguished  from  a  private, 
purpose. 

It  is  my  opinion  that  a  housing  authority  «rgani7-ed  pursuant  to  Chapter 
17981,  Laws  of  Florida,  .^cts  of  1937,  is  a  public  corporation  organized  to 
accomplish  a  public  objective.  Such  a  corporation  has  the  power  of  eminent 
domain  (Section  12  of  Chapter  17981);  its  property  is  exempt  from  taxation 
(Section  2,  of  Chapter  17985).  The  Legislature  has  specifically  declared 
such  a  corporation  to  "  •  *  •  constitate  a  public  Ixidy  corporate  and  politic, 
exercising  the  public  and  essential  governmental  functions  set  forth  in  this 
law  *  *  *"   (Section  8  of  Chapter  17981 1.     The  Legislature  has  found  in 
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the  Alt  aiithorking  the  orKanization  of  housing  aulhortties,  "  •  •  •  ihat  the 
assistance  herein  provided  for  the  remedying  of  ihc  conditions  set  forth  in 
the  Housing  Authorities  Law  constitutes  a  public  use  and  purpose  and  an 
es!<ential  government  a)  function  for  which  public  moneys  may  lie  spent  *  *  *." 

In  the  ca3c  of  Marvin  v.  Housing  Authority  of  Jacksonville.  1S3  So. 
145.  the  Supreme  Cotirt  of  Florida  overruled  the  contentions  there  made 
that  housing  authorities  exist  for  private  rather  than  public  purposci.  The 
Supreme  Court  upheld  the  right  of  such  a  corporation  to  acquire  property  by 
eminent  domain  and  further  sustained  its  right  to  exemption  from  taxation. 

It  is  my  opinion,  therefore,  that  the  funds  of  a  housing  authority,  such 
as  the  one  here  involved,  are  "public  money"  within  the  provisions  of  Section 
4147,  Revised  General  Statutes  (Section  6070  C.  G,  L.)  as  amended,  so  as  to 
authorise  a  state  bank  to  secure  such  deposits. 
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COUNTY  OFFICERS 

SECTION  1 

Board  of  Public  Instruction 

April  25,  1939~0-159. 

ADJUSTMENT  OF  ACCOUXtS  UNDER  FUTCH   ACT— SECTION'  7 
OF  CHAPTER  1625Z.  ACTS  OF  1933 

JD«ir  Sir: 

You  request  my  opinion  concerning  the  proper  method  of  adjnstiug  ac- 
connts  l)y  the  Board  of  Public  Instrnction  of  Pinellas  County,  under  Chapter 
16252,  Laws  of  I-lorida,  Acts  of  1933   (Futch  Law). 

Pursuant  to  Chapter  18790,  Laws  of  Florida,  Acts  of  1937,  all  bonds 
accepted  by  the  Clerk  of  the  Circuit  Court  of  Pinellas  County  under  the 
Patch  Law  were  cancelled  and  were  returned  to  the  tax  units  b_v  which 
they  had  Iwen  issued. 

\[y  attention  has  been  called  to  the  final  decree  in  a  case  recently  pend* 
ing  in  the  Circuit  Court  of  Pinellas  County,  in  Chancery,  in  which  the  Board 
of  I-*ublic  Instruction  of  Pinellas  County  was  plaintiff  and  Arthur  J.  Jordan 
was  defendant.  This  was  a  suit  for  a  declaratory  decree.  The  Court  ruled 
that  the  riglits  and  equities  dtie  the  respective  Maintenance  Accounts  and 
Interest  and  Sinking  Funds  Accounts  of  the  several  Special  Tax  School 
Districts  and  the  General  Fund  of  the  Board  of  Public  Instruction  of  Pinellas 
County  had  become  vested  prior  to  the  enactment  of  Cliapter  18790  and  that 
the  cancellation  of  said  bonds  did  Dot  affect  the  aforesaid  vested  rights. 

In  view  of  this  final  decree,  the  status  of  the  matter  is  substantialiy 
the  same  as  though  Chapter  18790,  Acts  of  1937,  had  never  lieen  enacted. 
In  view  of  thi,*  final  decree,  it  would  seem  thai  the  metliod  for  adjusting 
accounts  referred  to  in  mj-  opinion  dated  May  20.  1938,  and  reported  at  page 
179,  of  the  Biennial  Report  of  the  Attorney  General  for  the  years  1937-38, 
would  be  applicalile  to  the  adjustment  of  accounts  by  the  Board  of  Public 
Instruct  ion  of   Pinellas   County. 

In  making  the  distribution  and  adjustment  among  various  accounts,  the 
equities  of  particular  accounts  arc  to  be  determined  as  though  tlie  bonds 
rqjresented  actual  cash.  In  other  words,  it  is  necessary  to  determine  what 
jiartieular  amoitnls  would  have  been  received  by  the  various  accounts,  if  the 
taxes  had  been  paid  in  cash  rather  than  by  lionds. 

The  particular  problem  involved  is  whether,  in  making  the  adjustment 
between  accounts,  the  Board  of  Public  Instruction  may  transfer  from  the 
Interest  and  Sinking  Funds  to  the  Maintenance  Funds  the  proportionate  part 
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of  the  taxes  that  would  have  been  paid  to  the  Maintenance  Funds  U  the  tax 
had  l>een  paid  in  cash  rather  than  bonds.  Init  which  would  actually  amount  to 
an  over-payment  to  the  Interest  and  Sinkitig  Funds  if  the  bonds  were  to  lie 
cancelled.  It  is  my  opinion  tlrat  accounts  tuay  be  adjusted  by  the  trans fer  of 
moneys  from  the  Interest  and  Sinking  Funds  to  the  Maintenance  Funds  when- 
ever by  so  doing  the  accoiints  may  be  properly  balanced   with  one  anotlier, 

June  20.  1939— 0-J91. 

EMPLOYMENT    OF    TRUSTEE    AS    ARCHITECT    OX    DISTRICT 
SCHOOL  PROJECT— SECTIONS  37.>,  5538. 

A'ND  SJ40.  R.  G,  S.  1920 

Dear  Sir: 

This  is  in  repl.v  to  your  letter  of  Jane  the  17th. 

You  enclose  a  copy  of  a  letter  addressed  to  >'ou  from  .Mr.  James  T. 
Wilson,  County  Sui>erintcndent  of  Public  Instruction  of  Dade  County.  Yoii 
request  my  opinion  concerning  substantially  tile  following  state  of  facts;  Some 
months  ago,  the  County  Board  of  Public  Instnaiion  of  Dade  County  secured 
a  b'cderal  Government  grant  and  loan  for  the  purpose  of  constnacting  certain 
additions  to  the  public  schools  in  Miami  Beach  Special  Tax  School  District 
No.  14.  It  was  necessary  to  ha^'e  an  architect,  and  in  the  opinion  of  tile 
Board,  there  were  only  two  architects  who  were  familiar  with  school  archi- 
tecture. The  architect  regularly  employed  by  the  Board,  for  personal  reajions, 
was  unwilling  to  work  on  the  particular  projects  involved.  The  other  archi- 
tect, and  the  only  one  available  who  is  an  expei^enced  school  architect,  is 
one  of  the  Trustees  of  Special  Tax  School  District  No.  14.  The  objection 
has  l)ecn  made  that  under  the  provisions  of  Sections  57S,  5338,  and  S340, 
Revised  General  Statutes  of  Florida,  1920  (Sections  716.  7471,  and  7475, 
C.  G.  L.),  such  employment  of  a  Trustee  is  illegal. 

Section  575  provides  that,  "  *  *  *  the  Trustees  shall  nvake  no  contract 
with  any  of  its  members  embracing  any  monetary  consideration."  Section 
5338  makes  it  a  criminal  offense  for  any  State  or  County  officer  to  putichase 
supplies  or  materials  for  public  use  from  himself  or  any  tirm  or  corpora- 
tion in  which  he  is  interested,  or  in  any  manner,  share  in  the  proceeds  of 
such  purchase.  Section  5340  makes  it  a  criminal  offense  of  any  State  or 
County  officer  or  member  of  any  State  or  County  Board  to  bid  for,  or  enter 
into,  or  he  in  any  manner  interested  in,  any  contract  for  public  work  for 
which  the  said  oflSeer  or  State  or  County  Board  is,  or  may  be,  a  party  to  the 
letttnK. 

Under  the  facts  al>ove  stated,  the  County  Board  of  Public  Instructiori. 
and  not  the  Board  of  Trustees  of  Special  Tax  School  District  No.  14,  entered 
into  the  contract  with  the  architect.  It  would  therefore  follow  that  there 
was  no  violation  of  Sections  575,  5338,  and  5340,   Revised  Cieneral  Statute* 
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of  Florida,  In  view  of  the  fact  that  this  contract  was  entered  into  before 
the  enactment  of  the  new  School  Code,  any  provisions  to  the  contrary  in  the 
School  Cotle,  would  have  no  aiiplicaiion  to  the  particular  problem  here 
iavolved. 

November  20,   1940—0-989. 

RIGHT    TO    DEDUCTION    PREMIUMS    FOR   GROUP    INSURANCE 

FROM  SALARIKS  OF  SCHOOLTEACHERS;  FROM  PORTION 

OF  SALARIES  PAID  FROM  COUNTY  OR  DISTRICT 

FUNDS:    FROM    PORTION    PAID    FROM 

TEACHERS  SALARY  FUND 

Dear  Sir: 

You  propound  two  questions  with  regard  to  the  right  of  a  County  Board 
of  Public  Instruction,  upon  authorj^tation  of  teachers  employed  by  said  Board, 
to  deduct  from  the  salaries  payable  each  cionih  the  premiums  for  group  life 
insurance.    The  questions  are  : 

(  )  Can  the  county  board  make  such  deductions  and  paj-  sul'Iv  prenuimis 
from  the  portion  of  the  salaries  paid  from  county  or  district  funds? 

(b)  Can  the  county  board  niake  such  deductions  and  [>ay  such  preniitinTS 
from  titat  portion  of  the  salaries  paid  from  the  Teachers  Salary   Fund? 

Answering  the  first  question,  tt  i*s  my  opinion  that  the  County  Board  would 
be  authorized  to  make  such  deductions  for  group  insurance  premiums  from 
the  portion  of  salaries  payable  to  teachers  from  coimty  and  district  funds. 
Answering  the  second  question,  it  is  my  opinion  that  such  deductions  cannot 
be  made  frrt'nj  that  portion  of  salaries  payable  from  the  Teachers  Salary 
Ftind.  The  making  of  such  deductions  would  be  prohibited  by  the  follow- 
ing provision  appearing  in  Section  1012  of  the  School  Code : 

"No  warranto  shall  lie  drawn  against  the  instructional  salnry  portion  of 
the  Teachers  Salary  Fund  allotted  to  any  county  save  and  except  for  the 
purpose  of  paying  the  salaries  of  properly  certiticated  instructional  personnel 
under  contract  in  the  public  schools  of  such  county  during  the  current  school 
year  or  for  the  previous  year  as  prescribed  by  law." 

I  also  call  your  attention,  in  this  connection,  to  the  following  provisions 
of  Section   1011  of  the  School  Code: 

"It  shall  be  the  responsibility  of  the  State  Treasurer  to  keep  all  accounts 
required  for  the  fund  as  prescribed  below  :  to  prescribe,  in  cooperation  with 
the  State  Superintendent,  the  form  of  warrant  to  be  used  by  County  Boards 
in  making  expenditures  from  the  fund  :  Provided  that  warrants  used  for  in- 
structional salaries  shall  have  the  words  'Teachers'  Salaries'  plainly  printed 
on  the  face  of  the  warrant  *  *  *." 
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January  11,  1939—0-72. 

ADMISSIBILITY    OF    COMPTROLLER'S    STATEMENT     I\     SUIT 
AGAINST  DELINQUENT  CLERK  AND  SURETIES  ON  BOND 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  December  29,  1938,  in  whiL-h  you  asked 
for  my  opinion  as  to  whether  or  not  the  certified  statement  of  the  Comptroller, 
mentioned  in  Sections  134S,  1346  and  1347,  Compiled  General  Laws  of  Florida, 
1937,  would  be  admissible  in  evidence  against  the  sureties  in  tbe  ca^  of 
Fred  P.  Cone,  Governor  v.  Marylaifll  Casualty  Company  and  George  F, 
McCall,  former  Clerk  of  the  Circuit  Court  of  Dade  County,  Your  tetter  also 
States  that  if  this  certificate  is  not  admissible,  it  will  be  rather  difficult  for 
the  State  to  prove  its  case,  as  McCall  destroyed  most  of  his  records. 

Section  1346  states  in  part  that  "the  State  Attorney  shall  institute  suit 
for  the  recoveri'  of  the  same,"  ( meaning  the  balance  reported  to  be  due  the 
State),     Section  1347  reads   in  part  as  follows: 

"In  every  case  of  delinquency  where  suit  has  been  or  shall  he  instituted, 
the  statement  in  the  last  section  aforesaid,  certified  as  aforesaid,  shall  be  ad* 
mitted  as  evidence  and  shall  be  prima  facie  proof  of  the  facts  tlierein  stated." 

You  will  notice  that  Sections  1346  and  1347  were  the  original  Sections 
1  and  2  of  a  statute  passed  in  1832,  and  thai  Section  134S  was  enacted  in 
1835,  I  believe  that  the  above  quoted  language  is  broad  enough  to  permit  the 
introduction  of  the  certified  statement  in  CYidence  against  the  surety  company. 
However,  if  the  Court  refuses  to  allow  the  statement  in  evidence,  and  the 
State  does  not  have  sufficient  other  evidence  to  prove  the  State's  case,  it 
would  probably  be  advisable  to  take  a  nonsuit  with  bill  of  exceptions,  pur- 
suant to  the  provisions  of  Section  4617,  Compiled  General  Laws  of  Florida. 
1927,  Thos  the  question  could  be  decided  by  the  Supreme  Court,  without 
the  danger  of  a  conclusive  final  judgment  against  the  State  on  the  merits, 
in  the  event  that  the  Supreme  Court  held  the  certified  statement  inadmissible 
in  this  proceeding. 

January  16,  1939— O-S. 

COM  FEN  S.-kT  ION— CHAPTER  15974.  ACTS  OF  1933,  CHAPTER  1692S. 
ACTS  OF  1935,  C.  G.  L.  SECTION  2865.   ET  SEQ. 

Dear  Sir: 

This  IS  in  reply  to  your  letter  transmitting  a  letter  of  Messrs.  Huffaker 
&  Edwards,  attorneys  for  J,  D,  Raulerson,  former  Qcrk  of  the  Circuit 
Court  of  Polk  County,  containing  certain  statements  of  fact  concerning  the 
accounts  of  Mr.  Raulerson.     You  ask  to  be  advised  as  to  the  proper  treat- 
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ment  of  the  items  as  a  eriiide  to  you  in  preparing  a  report  on  his  accounts.  In 
advising  you  1  will  assume  the  corrertness  of  the  facts  contained  in  that  letter 
and  hereinafter  restated.  The  accovmts  of  J.  D,  Raulerson,  Clerk  of  the 
Circuit  Court  of  Polk  County  were  short  $425.22  for  the  year  1934,  $432.20 
for  the  year  19J3  and  $50.76  for  the  year  1936  because  of  errors,  under- 
charges and  olfier  irregularities. 

During  the  year  1934  Mr.  Raulerson  accounted  for  excess  fees  under 
Chapter  15974,  Acts  of  1933  and  accepted  the  salary  of  $4,250  provided  for 
hy  this  .Act.  This  statute  was  declared  unconstitutional  hy  the  Supreme 
Court  of  IHorida  on  March  25,  1935,  in  the  case  of  State  ex  rcl.  Henderson 
V.  Foley,  U8  Fla.  885.  160  So.  522, 

Mr.  Raulerson  operated  his  oflfice  for  the  first  six  months  of  1935  under 
Chajiter  11954,  Acts  of  1927,  Section  2865,  et  seq..  Compiled  General  Laws 
of  Florida,  1927,  and  received  comiiensation  of  $3,750  for  that  six  months' 
period.  In  1935,  the  Legislature  [lassed  Chapter  16925  and  this  statute  going 
into  effect  Jvily  1,  1935,  tlxed  the  salary  of  the  Clerk  of  the  Circuit  Court  of 
Polk  County  at  $4,800  annually.  This  statute  was  likewise  declared  uncon- 
stitutional hy  the  Supreme  Court  of  Florida  on  May  26,  1938,  in  the  case  of 
State  ex  rel.  White  v.  Foley,  Mr.  Raulerson  operated  liis  office  during  the 
last  six  months  of  1935  a)id  in  the  year  1936  under  Chapter  16925.  Acts  of 
1935,  at  a  salary  of  $4,800  per  year. 

The  fees  earned  fiy  the  Clerk  of  the  Circuit  Court  of  Polk  County 
during  the  years  1934,  193S  and  1936  were  ample  to  pay  the  Clerk  a  fnl! 
conijtensation  of  $7,500  annually  as  provided  by  Chapter  11954,  Acts  of  1927, 
Section  2805,  et  scq.  Compiled  General  Laws  of  Florida,  1927.  The  dif- 
ference between  compensation  received  by  Mr.  Raulerson  during  the  vear 
1934  as  provided  h>-  Chapter  15974,  Acts  of  1935  and  that  provided  by  the 
general  statute  was  $3,300.  The  difference  between  compensation  received 
by  him  during  the  year  1935  the  first  six  months  under  the  general  statute 
and  the  la.st  six  months  under  Chapter  16925.  .Acts  of  1935  was  $1,350.  The 
difference  in  compensation  for  the  year  1936  provided  by  the  getiera!  statute 
and  that  provided  and  accepted  under  Chapter  16925,  Acts  of  1935  was  $2,700. 

It  is  the  contention  of  Mr.  Raulerson  that  he  is  entitled  to  have  the  aliove 
amount  of  $425.22  credited  on  the  deficiency  in  compensation  of  $3,300  for 
the  year  1934 ;  the  amount  of  $432.20  credited  on  the  deficiency  in  compensa- 
tion of  $1.3.50  for  the  year  1935.  subject  to  proration  under  Section  2865, 
Compiled  General  Laws  of  Rorida,  1927;  and  the  amount  of  $50.76  credited 
to  the  deficiency  of  compensation  of  $2,700  for  the  year  1936. 

Tf  the  State  is  to  attempt  to  enforce  the  payment  of  these  amounts 
the  basis  of  the  claim  must  necessarily  be  the  unconstitutional  statutes,  for 
admittedly  Mr.  RairlcrMjn  would  have  been  entitled  to  a  compensation  pro- 
vided by  the  general  law,  to-wit :  $7,500  per  year,  had  the  unconstitutional 
statutes  not  been  passed.  I  am  of  the  opinion  that  an  unconstitutional  stat- 
ute cannot  l>e  the  basis  for  any  such  claim.  See  12  Corpus  Juris,  page  801, 
Section  330. 
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In  the  L-ase  of  State  ex  rd.  Baker  v.  Gray.  182  So.  &2t),  the  fourth  head- 
nute  reads  as  follows : 

"That  county  f«e  officers  had  com|)ensated  themselves  and  accoHWtctt  for 
a  given  year  under  statute  subsequently  found  to  be  invalid  did  not  estop 
officers,  who  collected  during  following  year  fees  earned  during  year  accounted 
for,  from  applying  amount  so  collected  to  payment  of  balance  due  on  com- 
pensation to  which  they  were  lawfully  entitled  for  year  accounted  far. 
where  money  involi  ed  had  not  been  iiaid  into  county,  hut  had  been  retaiiwd 
by  officers.  Acts  1931,  c.  14666;  Acts  19-15,  c.  Ih929;  Arts  1929,  Ex.  Sess., 
c.  14502,  Coinp.  Gen.  Laws  1927,  2867,  2868." 

The  sum  of  $42522  for  the  year  1934,  $432,20  for  the  year  1935  and 

$50.76  for  ihe  year  1936  are  sums  which  Mr.  Rattlerson  did  not  pay  over  to 
the  County  but  retained  in  his  own  possession  and  I  am  of  the  opinion  that 
he  is  entitled  to  apply  these  amounts  on  ihe  deficicivcies  in  compensation 
received  by  him  in  each  of  the  years  in  question. 

This  opinion  is  not  to  be  construed  to  be  in  conflict  with  my  t^iinion 
to  you  dated  September  3,  1938,  regarding  compensation  of  the  Tax  .Assessor 
of  Polk  County. 

We  are  returning  the  papers  you  enclosed. 

January  25,    1939— 0-28. 

FEE   FOR   MAKING   M.AJiGINAL   ENTRY   UNUER    SECTION    5746, 

COMPILED    GENERAL  LAWS 

Dear  Sir: 

You  request  my  opinion  as  to  what  fee  should  be  charged  Uy  Clerk  of  the 
Circuit  Courts  in  connection  with  marginal  satisfactions  under  Section  5746, 
Compiled  General  Laws  of  Florida  1927. 

It  is  my  opinion  that  a  fee  of  $25  is  authorized  under  Section  4867, 
Compiled  General  Laws  of  Florida  1927.  That  provision  in  Section  4867 
which  makes  tile  fee  for  writing  any  paiwr  other  than  therein  specifically 
mentioned    the  same  as  copying  any   record   or  paper   would   seem   to  apply. 

I  find  upon  investigation  that  this  is  the  fee  which  has  been  diarged  hy 
the  Clerk  of  the  Circuit  Court  of  Leon  County  for  the  past  thirty  years. 
I  am  also  advised  that  it  has  been  the  long  established  administrative  prac- 
tice of  Clerks  generally  to  cljarge  this  fee. 

May  23,   1939-^-297. 

AUTHORITY  TO  SIGN  WARR.\XTS  FOR  ITEMS  IN   EXCESS  OF 
AMOUNT  PROVIDED  IN   BUDGET 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  22nd,  enclosing  copy  of  letter  from 
Mr,    W,   R.   Lott,   Oerk    Circuit    Cw»rt,   and   requesting   my    opinion   as   to 
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whether  Mr.  Lott  as  Clerk  Circuit  Court  of  St.  Lucie  County  has  authority 
to  sign  warrants  in  payment  of  salaries  of  the  county  commissioners  in  an 
amount  greater  than  that  fixed  in  the  1936  budget. 

In  reply  thereto  1  would  state  that  Chapter  16286,  Laws  of  Florida,  1935, 
provides  as  follows : 

"The  adoption  of  said  estimates  by  the  said  board  shall  give  said  esti> 

mates  the  force  and  effect  of  fixed  appropriations,  and  the  same  shall  not  \ye 
altered  or  amended  or  exceeded,  nor  shall  the  expenses  estimated  under  one 
head  he  paid  out  of  the  estimate  for  any  other  expense;  providing,  however, 
that  any  item  of  expenditure  set  forth  in  an  estimate  of  expenditures  may 
be  transferred  to  another  item  of  expenditure  upon  resolution  duly  adopted 
by  the  Board  of  County  Commissioners  when  approved  by  the  Comptroller 
of  the   State  of   Florida,  except  items  of  expenditure   for  debt  service." 

In   construingr  this  provision  in   a  case  arising   from    St,  Lucie  County, 

the  Supreme  Court  in  the  ease  of  .^dams  v.  Lott,  reported  in  150  So.  596, 
said: 

"The  county  budget  law  under  which  the  appropriation  of  ?700  for  gen- 
eral overhead  expense  was  made,  authorises  the  county  commissioners  to 
include  in  their  budgets  expenditures  contemplated  for  the  next  fiscal  year, 
for  county  purpose.  These  authorized  appropriations  for  contemplated  ex- 
penditures embrace  estimates  of  necessary  and  ordinar\  expenses  and  esti- 
mates for  special  and  extraordinary  expenses.  The  adoption  of  such  esti- 
mates gives  the  same  'the  force  and  effect  of  fixed  appropriations.*  See 
Section  2306,  Comp.  Gen.  Laws,  Section  1528,  Rev.  Gen.  St,  Conse- 
quently, when  the  county  commissioners  of  St.  Lucie  comity  adopted  their 
budget  containing  the  item,  'General  overhead  expense,  $700.00,"  that  item, 
mtder  express  authority  of  latr,  became  from  that  time  forward  a  'tixed' 
appropriation  of  that  sum  of  money  for  'general  overhead  expenses'  of  the 
Ijoard  of  count)'  commissioners  in  executing  any  lawful  county  purpose  or 
function.  It  may  he  likened  in  this  respect  to  legislative  appropriations  made 
by  the  Legislature  for  general  legislative  expenses.  And  such  count>'  appro- 
priations, when  made  by  county  commissioners  under  direct  authority  of  a 
.■statute' authorizing  them,  arc  as  valid  for  county  purposes  as  similar  appro- 
priations when   made  by   the   Legislature  are  valid   for  state  purposes," 

It  appears  to  me  that  since  the  county  commissioners  for  the  fiscal  year 
1936-37  only  appropriated  $300  for  the  purpose  of  paying  for  road  and  bridge 
inspection,  the  Clerk  of  the  Circuit  Court  would  not  be  justified  in  signing 
a  warrant  for  any  amount  exceeding  the  sum  of  $300  as  provided  in  tlic 
budget. 
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June   15.    1939.— 0-3m 

DUTIES  RELATIVE  TAX  CERTIFICATES  ON  LANDS  FORFEtTEIJ 
UNDER  CHAPTER  IS296.  ACTS  1937 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  9th,  in  which  you  inquire  as  fultows: 

"As  Section  9  of  Chapter  18296  has  now  become  effective,  will  you 
please  advise  me  what  duties  rest  upon  the  clerks  of  the  court  of  the  variows 
conn  tics  of  the  State  who  are  the  custodians  of  all  lax  certificates  hclong;- 
ing  to  the  State,  tn  connection  with  those  certificates  which  were  four  years 
old  on  the  date  Chapter  18296  expired." 

It  is  my  opinion  that  all  lands  in  this  State  which  had  tax  certificates 
against  the  four  j'cars  or  more  old  on  June  Ki,  1939,  passed  la  the  State 
of  Florida  under  and  by  virtue  of  the  provisions  of  Section  9  of  Chapter 
18296,  Laws  of  Florida,  1937,  and  therefore  that  the  clerks  of  tlie  circuit 
courts,  who  arc  the  custodians  of  ta-v  certificates  against  the  lands  which 
passed  to  the  State,  should  hold  these  tax  certitgcates  subject  to  the  further 
instructions  of  the  Trustees  of  the  Intenial  Improvement  Fund,  and  in  no 
event  should  the  clerks  sell  or  allow  these  certificates  to  \>e  redeemed. 

June  21,   1939— 0-*45. 

ENTITLED  TO  FEES  FOR  CANCELLING  EACH  CERTIFICATE 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  20th,  in  which  you  state  as  follows: 

"Under  date  of  September  2,  1938,  you  advised  that  the  projier  fee  to  be 
charged  by  clerks  of  the  circuit  court  for  cancelling  municipal  tax  certificates 
is  25c 

"H  a  number  of  certificates  are  to  he  cancelleft  at  one  time  and  for  the 
same  interests,  may  the  clerk  apply  the  rate  of  25c  for  the  first  one  hun* 
drcd  words  and   12j^c   for  rach  additional  one  hundred   words  to  the  total 

number  of  words  necessary  to  cancel  the  certificates?" 

The  portion  of  Section  4867,  Compiled  General  Laws,  1927,  referred  to  in 
the  opinion  of  September  2,  1938,  provides  as  follows : 

"Recording  any  |>aper,  first  one  hundred  words  or  less  $  ^5 

Each  additional  one  hundred  words  or  fraction  thereof   ...    A2'4" 

In  my  opinion  this  means  that  the  clerk  of  the  circuit  court  is  entitled 
to  a  fee  of  25c  for  the  recording  or  notation  of  cancellation  of  each  indi- 
vidual tax  certificate,  if  he  has  to  make  a  separate  notation  as  to  each  cer- 
tificate.   If  he  could  cancel  numerous  certificates  with  one  notation,  then  he 
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would  tuit  Itc  eiitillfd  Id  inori'  than  2Sc  fur  tht  lirst  100  words  or  less,  and 
12Vic  {or  each  additional  ItX)  words  or  fraction  thereof,  which  were  neces- 
sary to  be  usfd  in  the  cancellation  of  the  certificates. 

November  8,    19J9— 0-647, 

JUDGMENT   LIEN    BOOKS— CONSTRUCTION'    OF  CHAPTER   19270. 

ACTS  OF  1939 

Dear  Sir: 

This  will  acknowledge  receipt  of  \nHr  letter  of  Novemlier  4th  stating 
in  part : 

"In  view  of  Ibe  conflicting  opinions  as  Itetween  the  various  clerks  of  the 

conrt  in  the  several  counties  of  the  State  on  the  {jucstiun  of  whether  or  not 
the  above- captioned  Act  reiiuires  the  clerks  to  provide  additional  books  for 
the  recording  of  judgment  liens,  I  will  appreciate  it  very  mtich  if  yon  will 
look  into  this  matter  and  give  me  your  opinion.  •  *  * 

In  rejily  1  wish  to  advise  that  I  have  examined  Senate  Bill  No,  381 
which  becanie  Chapter  192?0,  Acts  of  1939.     Seaion  1  provides : 

"That  the  Clerk  of  the  Circuit  Court  in  each  County  in  this  State  shall 
keep  a  judgnient  lien  record  in  which  he  shall  record  certified  transcripts 
of  judgments  and  decrees  of  Circuit  Court  and  all  other  courts  of  this  State, 
and  judgments  and  decrees  of  the  United  Slates  District  Courts  held  in  the 
State  of  Florida,  which  may  be  presented  to  him  for  such  record,  and  shall 
note  at  the  IxrttoMi  of  such  record  the  date,  hour  and  minute  of  recording 
same." 

To  me  the  language  is  clear  and  I  am  of  the  opinion  that  the  only 
judgmenl  lien  record  hook  that  a  clerk  must  keep  is  the  one  now  pri>vide(l 
hy  said  Section,  and  that  all  judgments  must  lie  recorded  therein  regardless 
of  the  fact  that  some  of  them  may  l>e  judgments  rendered  hy  I  lie  Court  of 
which  he  is  clerk,  1  can  see  no  necessity  for  the  clerk  continuing  his  foreign 
judgment  book. 

In  construing  Acts  of  the  L^islature,  t  try  to  arrive  al  their  intention. 
An  examination  of  Section  2  indicates  that  the  Legislature  had  in  mind  one 
record  book  where  any  person  interested  could  hnd  in  one  place  tn  the  county 
all  judgments  that  arc  a  Uen  upon  property  in  that  county.  Otherwise,  there 
would  have  been  no  reason  for  Seaion  2  of  the  Act  which  in  effect  pro- 
vides that  a  judgment  is  not  a  lien  until  it  has  lieen  recorded  in  this  judgment 
lien  record. 
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November  15,  1939— 0-f>»6, 

DUTIES  IN   REDILMPTION  OF  TAX  CERTIFICATES  PURCHASEJJ 

BY  PERSONS  OTHER  THAN  OWNER  OF  LAN[) 

ON  WHICH  CERTIFICATE  ISSUED 

Dear  Sir: 

hi  response  to  your  inquiry  as  to  what  are  the  duties  of  the  Oerks  of 
Ae  Circuit  Court  when  tlie  owner  of  the  land  makes  appttcaliun  for  the 
redemption  tax  certificate  purchased  by  persons  other  than  the  owner,  I 
would  state  that  most  of  these  duties  were  dcscriljed  and  defined  by  the 
Supreme  Court  of  FUirjda  in  the  case  of  Ray  E,  Green,  as  Ocrk  v.  State 
ex   rel.    Northern   Investment    Corporation,   recently   decided. 

It  apjicars  from  thi?;  decision  thai  a  tax  certificate  sold  under  the  Murphy 
Law  may  be  retleemcd  by  any  person  entitled  to  redeeni.  at  any  time  lie  fore 
the  tax  deed  is  actually  issued. 

The  amount  required  to  lie  paid  for  redemption  lie  fore  the  sale  under 
the  Miirphy  Law  is  two  years  old  is: 

1.  The  amount  paid  for  the  tax  certificate  purchased  at  the  sale  utidcr 
the   Murphy  l^w. 

2.  Interest  thereon  at  three  per  cent  per  aniiuni  frotn  the  date  of  the  sale 
under  the  Murphy  Law  to  the  time  of  redemption. 

3.  All  Clerk's  cost  and  expenses  incurred  in  piiri. basing  the  tax  cer- 
tificate. 

The  amount  rc<)uircd  to  be  paid  for  the  retlemption  after  the  sale  under 
the  Murphy  Law  is  more  than  two  years  obi  is  as  follows: 

1.  The  amount  paid  for  the  tax  certificate  purchased  at  I  he  sate  under 
thL'  Murphy  Law. 

2.  Interest  thereon  at  three  per  cent  per  annum  from  the  date  of  the 
tax  certificate  to  two  years  after  the  sale  under  the  Murphy  Law. 

3.  The   face  of  the  oldest  of  the  tax  certificates  purchased, 

4.  Interest  thereon  at  eighteen  per  cent  per  annum  for  the  first  year 
from  the  end  of  the  two  year  period  after  the  purchase  under  the  Murpliy 
Law,  ten  per  cent  tier  annum  for  the  second  year  and  eight  per  cent  fier 
annum  thereafter  but  not  less  than  five  per  cent  of  the  face  t>f  the  tan 
certificate. 

5.  All  Qerk's  cost  and  expenses  incurred  in  obtaining  the  tax 
certificate. 

The  clerks  wilt  lie  justified  in  allowing  a  tax  deed  to  Ijc  issued  on 
certificates  purchased  under  the  Murphy  Law  if  the  application  therefor 
contains  a.  statement,  or  if  an  adavit  is  made,  to  the  effect  that  the  lands 
described  in  the  tax  certificates  do  not  constitute  a  homestead,  when  this 
statement  is  not  duly  challenged,  provided  it  is  otherwise  lawful  to  is&uc 
the  tax  deed. 
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June  13.  lMO-^-824. 

COMPENSATION— EXCESS  FEES  MUST  BE  PAID  TO  STATE  OR 
COUNTY  AT  END  OF  EACH  YEAR 

Dt'ar  Sir: 

This  will  acknijwledge  receipt  tif  your  letter  ui  June  l!th  in  which  you 
state  that  you  owe  Charlotte  County  the  sum  of  $592.59  excess  fees  for  the 
year  1939  and  that  this  is  the  only  year  in  which  yo>i  have  earned  any 
excess  income.    You  state  further  that: 

"1  do  not  feel  that  the  County  or  State,  should  collect  in  a  fat  year 
so  t<j  speak,  without  considering  the  lean  years." 

You    su limit    the   following   question; 

"May  I  not  have  the  privilege  of  totaling  the  net  for  the  years  of  1937, 
1938  and  1939,  and  laying  accordingly,  which  appears  entirely  eiptitahle. 
May  I  suggest  that  quite  a  few  Qerks  paid  their  tjuali  tying  fees  in  the  late 
Primary  Elections  on  this  same  lasis." 

In  reply  I  wish  to  advise  that  I  know  of  no  statute  that  would  permit 
you  to  take  the  years  of  1937,  1938  and  1939  as  a  basis  for  coniputing  your 
income.  This  is  a  matter  that  is  entirely  controlled  hy  statute  and  I  have 
no  discretion  whatsoever.  The  taw  is  very  plain  that  )ou  are  entitled  to  a 
certain  amount  of  money  each  year  provided  fees  total  a  certain  amount.  The 
period  for  the  accounting  is  hased  upon  each  year  and  as  I  have  said  before, 
1  do  not  know  tjf  any  law  that  would  permit  any  other  hasis  for  computing 
the  amount  you  are  entitled  to  each  year. 

June  28,  1940— 0-8S8. 

FEES  UNDER   MURPHY  ACT,  CHAPTER  18296,  NOT  INCOME  OF 
OFFICE  UNDER  SECTION  2866.  C.  G.  L..  1927 

Dfar  Sir; 

i  have  your  letter  of  the  24th  instant,  the  hody  of  which  reads  as  follows : 
"1   understand  that  the  Trustees  of  the  Internal  Improvement  Fund  have 

designated    the  several    clerks   of   the   circuit    court   as   agents   to   handle   the 

sales  of  land  which  passed  to  the  Board  under  Chapter  18296.  Acts  1937. 

"Will  you   please  advise  whether  or  not  the   fees  received  by  the  clerks 

for  services  in  this  connection  are  income  of  their  office  under  the  provisions 

of  Section  2866.  Compiled  General  Laws,  1927?" 

Section  2866,  Compiled  General  Laws  of  Florida,  1927,  reads  as  follows: 

"The  term   'net  income'  as  provided  hj"  this  law  shall  mean  the   residue 

of  the  income  from  such  office  after  deducting  all  reasonable  expenditure  for 

the  salaries  nf  clerks   and   assistants  and  the  necessary  expenditures    for  tiie 

proper  operation  of  said  office." 
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Section  2865  provides  that  each  County  Official,  whose  compensation  fur 
tiis  official  duties  is  paid  wholly  or  in  part  hy  fees  or  commissicifis,  or  fees 
and  commissions,  shall  recdve  as  his  yearly  compensation  for  his  official 
services  from  the  whole  or  a  part  of  the  fees,  or  commissions  so  collected, 
all  of  the  net  income  from  such  office  not  to  exceed  $5,000.00,  together  with 
certain  percentages  of  additional  designated  receipts.  It  is  to  be  noted  that 
this  Section  relates  to  compensation  for  official  duties  or  official  services. 

The  compensation  of  the  Clerk  of  the  Circuit  Court,  in  connection  with 
Chapter  18,296.  Acts  of  1937,  known  as  the  Murphy  Act,  is  not  received  by 
him  for  official  duties  or  official  services,  as  Clerk  of  the  Circuit  Cotirt, 
but  is  received  by  him  for  non-official  services  rendered  to  the  Trustees  of 
the  Internal  Improvement  Fund  as  their  appointed  agent. 

In  view  of  the  above,  it  is  my  opinion  that  the  fees  of  the  Clerk  of  the 
Circuit  Court,  as  agent  of  the  Trustees  of  the  Internal  Improvement  Fund 
of  the  Slate  of  Florida,  for  services  rendered  to  said  Trustees  in  connection 
with  the  said  Murphy  Act,  Chapter  18,296  of  1937,  do  not  constitute  any 
part  of  the  "net  income"  of  the  Clerk  of  the  Circuit  Court  mentioned  in 
said  Sections  2865  and  2866,  Compiled  General  Laws  of  Horida.  1927- 

Dcceraher   16,  1940-O-I012. 

NOT    AUTHORIZED   TO    ASSIGN    CERTAIN    TAX    SALE   CERTIF- 
ICATES UNDER  THE  MURPHY  LAW 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  lifteenth  together  with  enclosures 
from  the  City  Attorney  of  Tampa,  and  the  Clerk  of  the  Circuit  Court  of 
Hillsborough  County,  regarding  certain  tax  sale  certificates  and  yon  asked 
my  opinion  as  to  whether  or  not  the  Clerk  of  the  Circuit  Court  has  the  ri({hl 
to  assign  the  certiticates  in  question  under  the  terms  of  the  so-called 
Murphy  .\ct. 

It  appears  from  the  correspondence  that  the  City  of  Tampa,  in  order  to 
protect  its  city  tax  Hens  on  its  lands  which  might  vest  in  the  State  of  Florida 
under  the  so-called  Murphy  Law,  made  application  to  the  Ocrk  of  the 
Circuit  Court  to  purchase  the  State  and  County  tax  ccrlilicales  on  several 
thousand  parcels  of  real  estate;  that  on  April  14,  1939,  a  written  application 
was  made  to  the  Clerk  of  the  Court  to  purchase  the  lax  sale  certificates  on 
the   following  described   land : 

"Lot  13  and  Water  lot  13  in  Bloek  "K":  Lot  12  and  Water  Lot  12,  in 
Block  "N":  and  Lot  15  and  Water  Lot  15  in  Block  "N";  and  Lot  1?  and 
VVater  Lot  17  in  Block  "N";  all  according  to  the  map  of  plat  of  Ridgcwood 
Park,  as  the  same  is  recorded  in  Plat  Book  10,  Page  ft,  of  the  Public 
Records  of  Hillsborough  County,  Rorida." 
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It  further  appears  that  although  the  Clerk  was  requested  to  advertise 
and  sell  the  lots,  and  the  corresponding  water  lots,  that  there  was  advertised 
and  sold  only  the  water  lots  ahove  descril>ed.  This  mistake  on  the  part  of 
the  Clerk  cotdd  have  lieen  discovered  hy  the  City  in  the  exercise  of  reason- 
ahle  diligence,  by  examining  the  advertisement,  which  would  have  shown 
that  all  the  property  requested  to  he  advertised  had  not  l>een  included  in  the 
notice.  The  object  of  the  notice  was  to  invite  competitive  bidding,  and  that 
opportunity   was   not  presented  as   to  the  property   omitted    from   the    notice. 

1  am  therefore  of  the  opinion  that  the  Clerk  is  without  authority  to 
deliver  the  certilicates  outatandiug  against  the  lots  not  included  witbin  the 
advertisement  of  sale. 
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May  31.  1940— 0-816. 

GOVERNOR  AUTHORIZED  TO  APPOINT 

Dear  Sir: 

At  your  request  for  an  opinion  as  to  your  authority  to  make  an  appoint- 
ment to  fill  the  office  of  County  Attornc)'  in  and  for  Alachtia  County,  Florida, 
created  hy  Chapter  19268,  Laws  of  Florida,  Acts  of  1939,  I  l>cg  lo  advise  as 
follows : 

Set-tion  Z7  of  Artidt-  III  of  the  Constitution  of  Florida  provides: 
"The    Legislature    shall    provide    for    the   election    l»y    the   people   or   ap- 
pointment liy  the  Governor  of  all  State  and  county  officers  not  otherwise  pro- 
vided for  by  this  Constitution,  and  fix  by  law  their  duties  and  compensation," 

The  nflfice  of  County  Attorney  created  by  Chapter  19268  is  not  an  office 
provided  for  by  the  Constitution.  By  Section  7  of  Chapter  19368,  it  is  pro- 
\'icled  that  said  Act  should  not  become  effective  until  the  same  shall  have  been 
referreci  to  the  voters  of  Alachua  County  for  adoption  or  rejection  by  a 
majority  of  the  qualified  electors  voting  upon  the  question  of  adoption  or 
rejection.  It  is  further  provided  in  said  Section  that  should  the  result  of 
said  election  he  in  favor  of  the  adoption  of  the  .^ct,  the  Board  of  County 
Commissioners  of  said  County  shall  thereupon  appoint  a  County  Attorney 
under  the  terms  and  provisions  of  the  Act,  who  shall  hold  office  unlit  the 
Cieneral  Election  to  Ite  held  in  the  year  1940. 

Section  6  of  the  Act  provides  that  if  any  seaion,  paragraph,  sentence, 
clause,  phrase,  or  other  provision  thereof,  shall  be  held  unconstitutional  or 
invalid,  it  shall  not  affect  or  invalidate  any  other  provision  thereof. 

The  provision  of  Section  7  for  the  appointment  of  a  County  Attorney 
lj\-  the  Board  of  County  Commissioners  of  said  County  is  in  conflict  with 
Section  27  of  Article  111  of  the  Constitution,  and  may  be  ignored. 

Section  461  of  the  Compiled  General  l^ws  of  Florida,  which  was  orig- 
inally enacted  as  Section  1  of  Chapter  16J3,  .Acts  of  1868,  provides  in  part 
as  follows : 

"Every  office  shall  be  deemed  vacant  in  the  following  cases: 
"Sixth.      When   am-   office   created   or   continued    fiy    the   Constitjitioti   or 
laws  shall  not  have  been  filled   by  election  or  appointment  under  the  Con- 
stitution or   laws  creating  or  continuing  such  office." 

Section  464  of  the  Compiled  Geiteral  Laws  of  Florida,  1927,  which  was 
originaliy  enacted  as  Section  2  nf  Chapter  1(V33,  .Acts  of  1868,  provides: 

"I-illing  Vacancies.  In  all  such  cases,  and  in  all  other  cases  in  which  s 
■iacancy  may  occur,  if  the  office  he  a  State,  district  or  county  office  (other 
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than  a  metnijcr  or  offictr  (if  the  Lcipslature),  it  shall  he  the  duty  of  the  Gov- 
prnor  to  til)  such  office  by  apiKiintmont,  and  the  perstiti  so  appointed  shall  be 
entitled  to  take  and  hold  such  office  until  the  sanic  shall  lie  (illed  by  an 
election  as  provided  hy  law,  •  •  *  " 

It  is  therefore  my  opinion  that  you  have  the  authority  under  Section 
A(A  of  the  Compiled  General  Law«  of  Florida,  1927,  to  till  by  appointment 
the  office  of  County  Attorney  for  Alachiw  County,  created  by  Chapter  19288, 
Acts  of  1939,  if  in  fact  the  said  Act  has  been  ratiftetl  and  adopted  by  a 
majority  of  the  quatilied  electors  voting  at  an  election  as  required  by  Section  7 
of  said  Act. 
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JantWy  21,  1939— O- 16. 

BOARD  NOT  AUTHORIZED  TO  PAY  EXPENSE  OF  OPERATING 
FERRY  OUTSIDE  COUNTY 

Dear  Sir: 

You  request  my  opinion  as  to  whether  or  not  a  Board  of  County  CtMn* 
missioners  would  be  authorized  to  pay  a  part  of  the  salary  of  the  ferryman 
or  other  expense  of  operating  a  ferry  outside  the  limits  of  a  county  in  view 
of  the  fact  that  the  ferry  is  used  by  residents  of  the  county,  1  have  been 
advised  that  the  particular  ferry  in  question  is  wholly  operated  beyond  the 
lirntts  of  the  particular  county  involved. 

It  is  ray  opinion  that  such  an  e.vjwnditure  would  not  be  lc£:al.  1  find 
no  statutory  provision  which  would  authorize  such  an  expenditure.  Cotrnty 
Commissioners  can  exercise  only  that  authority  whiih  is  prescrtljed  by  law 
and  it  must  always  be  borne  in  mind  that  when  there  is  doubt  as  to  the 
existence  of  authority  it  should  not  be  assumed.  See  hlopktns  v.  Special 
Road  &   Bridge  District  No.  4  in  Brevard  County,  74  So.  310,  73  Fla.  247, 

January  25,   1940— O-703. 

NOXCL.\IM  ACT  NOT  AUTHORITY  TO  PAY  CLAIMS  NOT 
PRESENTED  WITHIN  ONE  YEAR 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  twenty-second  in  which  you  >nqair« 

as   fallows : 

"Does  the  limitation  contained  in  Section  4665  forbid  the  county  comtnis- 
sioners  from  pajing  claims  not  presented  within  one  year  which  they  feel 
are  just  and  would  like  lo  pay?" 

In  answer  to  this  question,  would  state  that  Section  4665,  C.  G.  L.  1927, 
provides  as   follows: 

"4655.  Qaims  Against  Counties.  Every  claim  against  any  county  shall 
be  presented  to  the  board  of  covmty  commissioners  within  one  year  from 
the  time  said  claim  shall  become  due,  and  shall  be  barred  i  f  not  so  presented." 

In  the  case  of  \M)itehur5t,  et  al.,  v.  Hernando  County,  107  Fla.  627, 
the  Supreme  Court  of  Florida  in  discussing  this  provision  said: 

"Without  considering  the  question  of  a  departure  in  the  pleading,  or 
whether  the  county  may  be  sued  for  such  a  cause  of  action,  as  is  stated  m 
this  case,  Section  2941,  Revisetl  General  Statutes  1920,  contemplates  that  such 
a  claim  as  is  here  asserted,  if  good  against  the  county,  'shall  be  presented  lo 
the  board  of  county  commissioners  within  one  year  from  the  time  said  claim 
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shall  become  due,  snd  shall  be  barred  if  not  so  presented.'  The  declaration 
does  not  allege  tllat  the  claim  had  been  pressented  to  the  coimty  coitimissioners. 
The  statutory  requirement  is  a  prerequisite  to  the  riRht  of  action  against  the 
county.    Scc^  IS  C.  J.  646 ;  7  R.  C.L.  958." 

It  is,  therefore,  in\-  opinion  that  this  statute  forbids  the  County  Comnlis- 
sioners  from  paying  claims  not  presented  within  one  year,  which  they  feel 
are  juit  and  would  like  to  pay. 

January  31,  1939— 0-44. 

BOARD   NOT  TO  WAIVE  RIGHTS  TO   LEGAL   FEES,  FROM 
COLLECTION  OF  DELINQUENT  TAXES 

Dear  Sir: 

I  am  in  receipt  of  your  tetter  of  the  27th,  enclosing  resolution  adopted  b)' 
the  Board  of  County  Conmiissioners  of  DeSoto  County,  in  which  they  attempt 
to  permit  the  Countj  Clerk,  Tax  Collector  and  Tax  .Assessor  to  allow  re- 
demption of  certain  delinquent  lands  under  Chapter  18296,  Laws  of  Florida, 
1937,  without  the  county  officials  ctiarging  the  fees  now  required  to  be 
collected    b)'    taw. 

In  answer  to  vonr  inquiry  in  said  letter  as  to  whether  or  not  this  can  tie 
legally  (ione,  I  would  state  that  it  cannot.  The  Constitution  of  the  State  of 
Florida  provides  as  follows  on  this  subject: 

"The  Legislature  shall  provide  for  the  election  by  the  people  or  appoint- 
ment by  the  Governor  of  all  state  and  county  officers  not  otherwise  provided 
for  by  the  Constitution,  and  tix  by  law  their  duties  aod  compensation," 
Article  III.  Sec.  27. 

"The  Legislature  shall  provide  for  the  election  by  the  qualified  electors 
in  each  county  of  the  following  count;-  officers  :  A  clerk  of  the  circuit  court, 
a  sheriff,  constables,  a  county  assessor  of  taxes,  a  tax  collector,  a  superin- 
tendent of  pnbhc  iiistrnction  and  a  founty  surveyor.  ♦  »  *  Their  powers, 
duties  and  compensation  shall  lie  prescril>cd  by  law."     Article  VIII,  Section  6. 

In  the  case  of  Staie  er  rel.  Bit  far  J,  Attttmey  Gettfral,  i'.  St^nccr,  Sheriff, 
SI  Flfi.  2U,  87  So.  6S4,  the  Supreme  Court  of  this  State  held : 

"Fees  collected  by  officer  represent  the  charge  which  the  state  makes  for 
services  rendered  b;  it  through  its  officers,  and  constitutes  a  fund  subject 
to  the  control  of  the  state  and  to  be  applied  as  the  Legislature  directs." 

There  is  no  law  giving  the  Cotmty  Commissioners  authority  to  waive  the 
county's  rights  in  excess  fees  which  may  l>e  collected  by  the  various  county 
officers  nor  is  there  any  law  which  allows  the  County  Commissioners  of  a 
counts-  to  pernu't  county  officers  to  change  the  fees  fixed  by  the  Legislature 
for  the  collection  of  delinquent  taxes. 
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It  is,  therefore,  my  opinion  that  tl«  tkiarti  of  County  ConimiMi<>ners  of 
IJeSoto  Connt\  does  not  have  the  authority  to  waive  the  county's  rights  and 
allow  the  county  uflicials  to  collect  a  lesser  amount  than  that  »et  Uy  the 
atatsic 

July  18,  IM9-0-479. 
NOMIXATIOX  AND  ELECTION  IN  CERTAIN  COUNTIES 
PimT'  Sir: 

I  am  in  receipt  of  your  letter  n(  July  U.  in  which  you  inquire  as  t« 
whether  or  not  the  mem  lie  rs  of  the  Board  of  County  Commissioners  and  mcm- 
twrs  of  the  Board  of  Public  Instruction  in  the  counties  of  this  Stale  having  a 
population  of  not  less  than  10.700  and  not  more  than  11,000,  accordinfi  to  the 
last  official  ccnsns,  should  lie  nominated  or  elected  upon  a  vote  of  electors 
throughout  the  entire  coiuHv.  In  reply  thereto,  I  would  state  that  Chapter 
1360i,  Laws  of  Rorida,  1^29,  which  relates  to  the  nomination  of  the  al><>ve 
descrilied   officers,  provides  as    follows : 

"Section  I,  That  from  and  after  the  passage  of  this  Act  when  candi- 
dates for  the  office  of  inetnl>cr  of  the  Board  of  County  Ctnitmissioners  or 
candidates  for  the  office  of  memher  of  the  Omnty  Itoard  of  Public  InMruc- 
tiott  in  Counties  of  the  State  of  Morida  having  a  population  of  tK>l  less  than 
Ten  Thousand  Seven  Hundred  (10.700)  and  not  more  than  Klevrn  Tliou- 
sand  (11,000)  according  to  the  East  oflWial  Census  are  to  he  nominated  in  a 
Primary  election,  such  candidates  shall  ix:  nominated  by  the  result  of  the  vote 
of  the  electors  throughout  the  entire  County." 

Section  iS2,  Compiled  Cieneral  Laws  tif  Florida,  1927,  relating  to  the 
election  of  the  nominated  oflkers,  provides  in  part  as  Wlows; 

"A  county  hoard  of  public  instruction,  consisting  of  three  memhers.  one 
from  each  school  district,  to  be  elected  from  the  several  counties  at  large 
of  this  State,  and  a  board  of  county  commissioners  of  five  members,  one 
for  each  county  commissioner's  district,  elected  from  the  scvenU  countic*  SI 
large  of  this  State,  shall  be  elected  by  the  qualified  electors  thereof  at  every 
general  election." 

It  is  therefore  my  ojiinion  that  tinder  the  above  mentioned  laws  the  nwni- 
liers  of  the  Boards  of  County  Commissie^iers  and  the  Boards  of  Public 
Instruction  should  be  nominated  and  elected  hy  a  vote  of  electors  throoElmiit 
the  entire  county, 

October  25.  19J9-0-617. 

AUTHORITY   TO   SUSPEND   FOR   COMMISSION   OF  FELONY 

Dtar  Sir: 

In  response  to  your  request  for  my  opinion  as  to  whether  or  not  the 
coavjction  and  subsequent  appeal  to  the  Supreme  Court  of  Florida  would  be 
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grounds  tor  the  reiTio%'al  of  a  member  of  the  Board  of  County  Comnibsioncrs 
of  Lafayette  Count)',  I  would  state  that  lie  was  convicted  of  a  felony  com- 
mitted during  his  present  term  as  Count j  Commissioner  of  Lafayette  County, 
anii  that  under  Section  15  of  Article  4  of  the  Constitution  of  Florida,  you 
have  authority  to  suspend  this  officer  for  commission  of  a  felony. 

The  office  is  no!  deemed  vacant  until  the  conviction  has  been  affirmed  by 
the  Supreme  Court,  and  if  the  appeal  has  not  been  affirmed  by  the  Supreme 
Court  by  the  time  tlie  next  Senate  convenes,  then  the  suspension  will  have 
to  be  submitted  to  ihem  for  their  approval. 

This  opinion  does  not  in  any  way  contradict  my  opinion  of  September  20 
regarding  Superintendent  of  Public  Instruction  of  Escambia  Coutj-,  because 
in  that  case,  he  was  convicted  of  a  felony  which  was  committed  during  a 
lirevious  term  of  office  and  the  conviction  was  superseded  by  a  decision  of 
the  Supreme  Court. 

July  6.  1940— O-860. 

BUDGET— SETTIN'G  UP   NEW   ITEM— MAKING   APPROPRIATION 

THEREFOR   AND   TRA.SSFERRTNG    SAME  TO 
ANOTHER  FUND 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  July  5rd. 

Yon  state  that  the  Board  of  County  Commissioners  of  Polk  County 
seek  to  transfer  an  item  of  a  fund  to  an  item  of  another  fund  and  also 
seek  to  make  a  new  appropriation  and  set  up  a  new  item  within  a  fund,  thus 
ctianging  the  budget  for  this  fiscal  year ;  also,  that  Chapter  157^7,  Acts  ol 
19J1,  is  asserted  as  authority  for  this  transfer.  You  further  state  that 
Chapter  16286,  Acts  of  1933,  and  Chapter  16886,  Acts  of  1935,  would  seem  to 
prohibit  this  transfer.  You  ask  me  to  give  you  my  opinion  as  to  whether 
or  not  you  have  legal  authority  to  approve  such  a  transfer  and  new  appro- 
priation as  above  set    forth. 

In  reply  I  wish  to  advise  that  I  have  read  that  part  of  the  resolution 
you  set  forth  in  j'our  letter  and  I  cannot  quite  understand  the  mcclianics  of 
the  proposed  transfer.  Evidently,  the  County  Commissioners  have  attempted 
to  set  up  a  new  item  within  the  general  fiuid  that  ihey  have  designated  as 
"Transfers  to  Other  Funds,"  and  they  have  then  made  an  appropriation  to 
this  fund  in  the  amount  of  $4,000.00,  and  then  seek  to  transfer  $4,000,00  from 
another  item  within  the  general  fund  designated  as  "County  Aid,"  and,  there- 
after to  transfer  said  sum  of  $4,000,00  from  said  item  designated  as  "Trans- 
fers to  Other  Funds"  to  the  Hospital,  Farm  and   Home  Maintenance  Fund. 

Chapter  15737,  Acts  of  1931,  claimed  by  the  County  Commissioners  as 
authority  for  the  proposed  transfer  provides: 

"Section  1.  Tlie  Board  of  County  Commissioners  of  every  County  in 
the  State  of  i'lorida,  which  now  has  or  may  hereafter  have  a  population  of 
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more  than  Seventy  Thousand  and  not  more  titan  One  Hundred  Ttwosant!  in- 
habitants according  to  the  last  preceding  State  or  Federal  Census  is  hereby 
authorized  and  empowered,  upon  the  approval  of  the  State  Cotnplrollcr,  to 
transfer  surplus   funds   from  one  item  of  a  fund  to  another  item,  or  a  new 

item  of  a  different   fund." 

This  particular  Act  seems  to  have  been  superseded  by  several  other  Acts 
that  apparently  apply  generally  with  respect  to  county  budgets,  and  the  par- 
ticular provision  with  reference  to  transfers  appears  to  be  now  contained 
in  Section  16,  Chapter   16886,  Acts  of  1935.     I  quote  the  aa^me: 

"It  shall  lie  unlawful  to  transfer  the  money,  or  any  part  thereof,  of 
one  fund  to  another  fund  or  to  pay  from  one  ftmd  the  expenditures  legally 
payable  from  another  fund ;  provided,  how.ever,  that  such  transfers  or  psy- 
ments  may  be  made  if  requested  by  resolution  adopted  by  the  board  or 
officer  charged  with  the  exi>enditure  of  such  fund  requesting  authority  there- 
for, which  resolution  must  be  expressly  concurred  in  by  resolution  of  the 
County  Budget  Commission  recorded  in  its  minutes  and  approved  by  the 
Comptroller  of  the  State  of  Florida,  in  writing. 

'■  'Expenditures  allowed  under  one  head  of  any  fund  of  the  budget  pre- 
pared by  the  County  Budget  Commission  shall  not  exceed  the  amount  allowed 
under  such  head  nor  be  paid  out  of  the  amount  allowed  under  an>'  other 
head  of  the  same  fund,  as  fixed,  determine  and  appropriate  by  the  County 
Budget  Commission  and  stated  in  the  budget  certified  by  it,  except  !))■  Res- 
olution of  the  Board  or  officer  charged  with  the  expenditure  of  such  fund 
requesting  authority  therefor,  which  must  he  approved  by  the  County  Budget 
Commission   in  writing,'  " 

It  would  seem  to  me  that  the  latter  Act  would  be  authority  fof  the 
transfer  of  funds  provided  the  statute  was  strictly  followed.  In  other  words, 
the  money  belonging  to  one  fund  or  any  part  thereof  can  be  transferred  to 
another  fund  to  make  expenditures  legally  payable  from  such  fund  provided 
the  County  Commissioners  adopt  a  resolution  to  that  effect  whicit  >ou  ap- 
prove, and  if  the  County  Commissioners  sought  to  do  this,  it  would  be  legal 
for  you  to  approve  the  same  if  you  so  desire. 

}  do  not  see  the  necessity  for  setting  up  a  new  item  to  be  known  as 
"Transfers  to  Other  Funds"  and  then  transferring  money  to  that  fund  and 
thereafter  transferring  monej^  out  of  said  fund  to  another  fund  known  as 
the  Hospital,  Farm  and  Home  Maintenance  Fund. 

My  suggestion  would  lie  that  the  County  Commissioners  draw  a  resotutirm 
in  accordance  with  Section  16,  Chapter  16886,  supra,  and  then  I  do  not  think 
there  would  be  any    doubt  as  to  your  authority    to  approve  such  a  transfer. 
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July  5.  1940— 0-859. 

EFFECT  OF  OVERDRAWING  BUDGET 

Deur  Sir: 

This  will  acknowledjre  rccdpt  of  your  letter  of  July  1st  actaching  a  leltcr 
from  Honorable  Roy  Caruthers.  Clerk  Circuit  Court  of  Sumter  County, 
Florida.  Mr.  Caruthers  wishes  to  know  what  the  result  would  be  if  the 
Cotmty  Commissioners  overdrew  the  budget.     You  request  me  to  advise  you 

in  the  premises. 

Swiion  2307  of  the  Compiled  General  Laws  of  Florida,  1529  Revised 
General   Statutes  of   1?20,  provides ; 

"Estimate  of  expenses  not  to  exceed  ninety-tive  per  cent  of  estimated 
revenues.  In  makittg  the  tax  levy  for  the  year,  the  board  of  county  commis- 
sioners shall  consider  the  estimates  of  expenses  as  adopted,  and  the  estimates 
of  the  anticipated  revenues  available  for  the  jear  as  made  under  Section 
2302,  and  tile  estimated  revenue  from  taxes,  ofirf  in  no  case  shall  the  estimates 
of  expenses  as  adopted  ejrceed  niitety-&ve  per  cent  of  the  estiuutted  retvnaes." 

Section  2306,  Compiled  General  Laws  of  Florida,  Section-  1528  Revised 
General  Statutes  of  1920,  reads : 

***  •  •  The  adoption  of  said  estimates  by  the  said  board  shall  give  said 
estimates  the  force  and  effect  of  fixed  appropriations,  and  the  sanie  shall  not 
be  altered  or  amended  or  exceeded,  nor  shall  the  exi>ense  estimated  under 
one  head  be  paid  out  of  the  estimate  for  any  other  expense.  *  *  * " 

Section    7465    of    the    Compiled    General    Laws.    Section    5332    of  the    Re- 
vised  General    Statutes  of   1920,   provides : 

"Each  member  of  the  board  of  county  coranu'sstoners  voting  to  incur 
an  indebtedness  against  the  cuimty  in  excess  of  the  expenditure  allowed  by 
law,  *  *  *  shall  be  guilty  of  malfeasance  in  oflfice  and  subject  to  suspension 
and  retno\al  from  office  as  now  provided  by  (aw,  and  shall  l>e  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be  punished  by  a  fine  of  not  less 
than  one  hundred  dollars  nor  more  than  five  hundred  dollars,  or  by  impris- 
onment in  the  county  jail  for  not  more  than  six  months  or  both  for  each 
offense. 

Section  7466  of  the  Compiled  General  Laws.  Section  5333  of  the  Re- 
vised General   Statutes  of  1920,  reads: 

"Afly  derk  of  the  circuit  coart,  acting  as  county  auditor,  who  shall  sign 

any  warrant  for  the  payment  of  any  claim  or  bill  or  indebtedness  against 
any  county  funds  in  excess  of  the  expenditure  allowed  by  law  •  •  *  shall  be 
personally  liable  for  such  amount,  and  he  shall  be  guilty  of  a  misdemeanor 
and  punished  in  the  same  manner  and  subject  to  the  same  penalties  as 
members  of   said  board  of  county   commissioners." 
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It  is  obv-ions  that  the  Statute  is  ver\-  dear  as  to  the  liability  of  any 
county  officer  who  might  violate  the  iiaine. 

The  Supreme  Court  of  Florida  in  the  case  of  Kirklami  v.  State.  97  So. 
510,  sustained  an  indictment,  the  second  count  of  which  reads  as  fotlows: 

"The  second  count  ciiarged  that  the  offense  was  committed  "by  then  and 
there  approving  and  certifying  vouchers  as  county  commissioner  fur  the  ex- 
penditure from  the  road  and  bridge  fund  of  said  countj  for  himher  and 
material  for  the  construction  of  bridges  and  culverts,  and  for  feed,  care,  and 
maintenance  of  live  stock  used  for  the  working  and  upleee|>  of  the  public 
roads  of  the  counlv,  and  causing  large  sums  of  money  raised  therefor  by 
taxation  upon  the  estimates  and  appropriations  of  the  Iward  of  comity  com- 
missioners of  said  count)  dulj-  made  and  published  by  said  board  for  the 
year  1920,  to  he  paid  out  in  payment  and  settlement  of  said  vouchers  for 
lumber  and  feed  of  live  stock  aforesaid,  in  excess  of  9S  per  cent  of  the 
estimated  revenue  of  said  county  for  said  purposes,  and  in  excess  of  the 
estimates  and  appropriations  of  said  board  of  county  comnussioncrs  for  said 
purposes.' " 

September  6.  1940—0-703-1 

NONCLAIM  ACT  NOT  APPLICABLE  TO  BILLS  FOR  STATUTORY 

COMPENSATIOX 

Dear  Sir: 

Your  letter  has  Iteen  received,  requesting  ray  opinion  whether  a  Board  of 

County  Commissioners  may  pay  the  bill  of  a  county  officer  for  his  siatuiory 
compensation  if  not  presented  within  one  year  of  the  time  such  compensation 
became  due,  rn  view  of  the  provisions  of  Section  2941  R.  G.  S.  ( Section 
4665  C.  G.  L.),  and  the  opinion  of  this  office,  dated  January  25.  1940. 

In  State  ex  rel  Perkins  v,  Lee  (Fla.  1  194  So.  315,  decided  February  27, 
1940.  a  state  eployee  was  held  not  barred  by  reason  of  Section  4663  ( S ) 
C.  Ci.  L.  from  bringing  suit  for  unpaid  additional  back  salary  more  than 
three  years  after  he  had  retired,  the  Court  stating  that  all  of  the  statutes  of 
limitation  found  under  the  Article  entitled  Provisions  Applicable  to  Other 
than  Real  .Actions,  which  included  Section  4665  C  G.  L.,  "  are  applicable 
only  to  those  situations  where  it  is  necessary  to  institute  an  action  to  re- 
duce tile  claim  to  judgment  liefore  it  can  l)e  enforced.  Such  statutes  of 
limitation  do  not  co\'er  a  situation  where  salary  is  due  a  state  ofiicer  or  em- 
ployee by  virtue  of  a  statute  on  the  suhject  *  *  ♦." 

It  is  my  opinion  that  the  reasoning  in  the  above  case  is  equally  applicable 
to  cotmty  officers  and  therefore  niy  previous  opinion,  dated  January  25,  1940, 
must  be  modified  so  as  to  exclude  from  the  claims  coming  within  the  pur- 
view of  Section  4665  C.  G.  L,  anj'  bill  ot  a  county  officer  covering  his 
statutory  compensation.  However,  I  call  )'our  attention  to  the  cases  of 
State  ex  rel  BaJter  v.  Gray,  133  Fla.  23.  182  So.  620,  and  State  ex  rel  Hen- 
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derson  v.  Foky,  118  Fla.  885,  160  So,  522,  which  hold  that  a  county  officer 
who  pays  nionejs  to  the  excess  fee  fund  under  a  mistake  of  law  as  to  his 
statutorv'  compensation  has  no  right  to  recover  any  amount  so  paid, 

October  24,  1940— 0-969. 

NOT    AUTHORIZED    TO    MAKE    CONVEYANCE    OF    PROPERTY 

HELD   BY  COUNTY 

Dear  Sir: 

In  your  letter  of  the  23rd  instant  you  ask  to  be  advised  whether  the  Board 
of  County  Commissioners  have  anthoriti-  to  make  conveyance  of  property 
held  by  their  county. 

Section  5  of  Article  VUI  of  the  Constitution  of  Florida  provides: 

"The  powers,  duties  and  compensation  of  such  county  commissioners 
shall  be  prescribed  by  law ;  *  *  *." 

The  powers  and  duties  of  the  county  commissioners  have  been  by  the 
Legislature  from  time  to  time  prescribed  as  required  by  the  quoted  provision 
of  the  Constitutioti,  but  since  the  adoption  of  the  provision  of,  the  Constitu- 
tion above  quoted,  thej-  have  not  been  given  by  law  the  power  to  sell  and 
convey  land  belonging  to  the  county. 

In  Parker  et  al,  v.  Evening  News  Publishing  Company,  54  Fla.  544,  4S 
So.  309,  it  was  held  that  the  powers  and  duties  of  county  commissioners 
are  under  the  Constitution  purely  statutory. 

Applying  this  rule  to  the  question  propounded  by  you,  the  conclusion 
reached  is  that  the  count)'  commissioners  do  not  have  authority  of  law  to  sell 
and  convey  the  county's  land. 
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Feliruary  27,  l9S9—0-m. 
FEKS  ALLOWED  FOR  ISSUING  MARRIAGE  LICENSE 

Dear  Sir: 

1  acknowledge  receipt  of  yuur  letter  of  the  22nd  instants  asking  lo  f>c 
advised  if  county  judges  are  justilied  in  making  any  changes  in  connection 
with  the  issuance  of  marriage  licenses  other  than  the  $3.00  providet!  by  Sec- 
tions S848  and  5851.  Compiled  General  I-aws.  1927, 

it  is  my  opinion  that  the  25c  which  the  county  judge  is  authorised  under 
Section  3296  of  the  Compiled  General  Laws,  I'J27,  lo  retain  nut  of  the  addi- 
tional fee  of  $1  which  he  is  required  to  collect  under  Section  5851,  Com|ii1ed 
General  Laws,  in  addition  to  the  fee  of  $2  he  is  authorized  to  collect  under 
Section  5848,  Compiled  General  Laws,  constitutes  all  the  fees  or  compensa- 
tion he  is  entitled  to  in  connection  with  the  issuance  of  a  marriage  license, 
and  that  he  has  no  authority  of  law  to  charge  or  collect  any  fee  other  than 
the  $2  under  Section  5848  and  the  additional  $1  he  is  rwjuircd  to  collect 
vmder  Section  5851,  Compiled  General  Laws,  for  the  issuance  of  a  marriage 
license. 

April  as,  1939— O- 164. 

COMPUTING  COSTS  OF  CONVICTION  UNDER  SECTIONS  3  AND  4 

OF  CHAPTER  178S7 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  April  26,  inquiring  as  follows : 

"In  computing  the  amount  to  be  collected  as  costs,  should  the  usual  $5.00 
conviction  fee  be  included  or  does  Section  4  of  Chapter  17857,  Acts  of  19.17, 
eliminate  this? 

"Does  Section  3  of  that  .\ct  mean  that  the  county  judge  should  make 
all  collections  and  that  none  should  tje  made  by  the  sheriff  as  provided  in  the 
general  law,  or  dots  it  mean  merely  that  the  judge  must  pay  over  such  fc«s 
as  he  does  collect  ?" 

In  answer  to  the  tirst  question,  I  would  state  that  Chapter  I78S7,  Laws 
of  Florida,  1937,  does  not  prohibit  the  collection  of  the  $S.OO  conviction  fee 
as  now  authorized  by  law.  The  effect  of  Chapter  17857  is  (joly  to  limit  the 
salary  of  the  county  solicitor  and  the  attorney  for  the  Board  of  County  Com- 
missioners and  not  to  make  any  difference  in  the  fees  which  they  arc  to  chargs 
for  the  performance  o(  their  duties. 

In  answer  to  your  second  question,  I  would  state  that  under  Section  3  of 
the  Act,  which '  .\ci  is  as  follows : 
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"It  shall  be  the  duty  of  ihe  County  Judge  of  the  County  Judge's  Court 
and/or  the  Clerk  of  the  County  Judge's  Court  in  all  counties  having  a  pop- 
ulation of  not  less  than  lft,82t)  and  not  more  than  16,835,  according  to  the 
State  census  of  1935,  to  pay  over  and  into  the  fine  and  forfeiture  fund  of  the 
said  County  all  fees,  commisstons,  fines  and  revenues  derived  and  resulting 
from  the  conviction  of  any  and  all  persons  charged  with  an  offense  and 
coining  within  the  jvtrisdiction  of  the  said  County  Judge's  Court,"  that  the 
County  Judge  is  only  authoriited  to  make  the  same  collections  wliich  he  has 
heretofore  been  making  ^nd  that  the  Slieriff  should  continue  to  collect  fees 
which  he  has  heretofore  collected.  The  section  means  that  the  Judge  must 
pa^'  over  stich   fees  as   lie  does  collect. 

May  23.  1940— O-809. 

NOT  NECESSARY  TO  MAINTAIN   INDEX  OF  LICENSES  ISSUED 
UNDER  FLORID.'^  DRIVERS'  LICENSE  LAW 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  May  21,  1940,  enclosing  a  letter  ad- 
dressed to  you  froin  Mr.  H.  O.  Fogle  of  the  Works  Progress  Administration 
of  Florida,  The  letter  from  Mr.  Fogle  states  that  the  Works 'Progress  Ad- 
ministration ha.^i  received  a  request  for  a  WPA  project  from  the  County 
Judge  of  Volu-iiia  County  for  the  indexing  of  all  drivers'  licenses  issued  in 
Volusia  County.  You  re<iuest  my  opinion  as  to  whether  the  law  makes  it 
mandator^'  of  the  various  County  Judges  to  tttaintain  an  itidex  of  such  drivers' 
licenses. 

It  is  my  opinion  that  the  records  are  to  be  kept  by  the  State  Department 
of  Public  Safety  in  Tallahassee.  See  Section  32  of  Oiapter  19551,  .-Xets  of 
1939.  The  County  Judge  is  simply  the  agent  of  the  Department  of  Public 
Safety  in  issuing  ticen.ses  and  is  not  required  to  maintain  an  index  of  licenses 
issued  by  him.  As  indicated  in  mj'  oiiinion  to  you  of  October  7,  1939,  [lerscwis 
residing  in  the  various  counties  are  free  to  obtain  dris'ers'  licenses  from  any 
County  Judge  in  ihe  State.  An  index  of  licenses  issued  !i>-  a  particular 
County  Judge  would  not  necessarily  be  a  coniplete  index  of  licenses  issued 
to  th«  inhabitants  of  the  County. 

May  29,  1939,-0-369. 

AUTHORITY  TO    ISSUE   MARRIAGE  LICENSE   TO   A   MINOR 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  i4th  inst.,  retiuesting  m\-  opinion 
119  to  whether  or  not  you  would  be  justiticd  In  issuing  a  marriage  license  to 
A  minor  whose  parents  are  dii-orced  and  who  onlj'  has  the  consent  of  the 
parent  to  whose  custody  the  minor  was  awarded  by  the  Court  granting  ttje 
divorce,  under  the  provisions  of  Section  5S50,  Compiled  General  I-aws  of 
norida,  1927,  which  is  as  follows; 
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"ProvidffI,  thai  if  either  of  such  parties  shall  \>e  under  ihe  age  of  twenty- 
one  ytars,  such  coiintv'  judge  shall  not  issue  a  license  for  Uie  marriage  of 
such  party  unless  there  shall  be  tirst  presented  and  tiled  with  him  the  written 
consent  of  llie  parents  of  siidi  minors  to  such   marrtase." 

In  reply  thereto  I  would  state  tliat  it  is  my  opinion  that  Section  S850, 
Compiled  General  Laws,  should  tw  construed  so  us  to  require  iwily  the  eoii- 
sent  of  (he  paretit  having  ciistcidy  artel  ironirol  of  the  minor  Iwfore  a  marriage 
license  could  !«•  issuetl  to  such  minor.  In  other  words,  suppose  one  of  the 
parents  were  dead.  Then  surely  the  statute  Cfwld  not  be  construed  to  mean 
that  the  consent  of  lK>th  parents  should  be  obtained  before  the  JMnancx*  of  a 
marriage  license. 

June  8.    1939— O-80. 
FEES  .ALLOWED  FOR  ISSL'INC  MARRIAGE  LICENSE 
Dcur  Sir: 

On  February  27,  1939,  in  rcspofise  to  yotir  request  for  an  opinion  as  to  the 
legal  fees  chargefl  in  connection  with  the  issuance  of  marriage  liienses,  1 
advised  that  county  judges  have  no  authority  in  law  to  charge  or  collect  any 
fee  other  than  the  $2  under  Section  5&48,  and  the  additional  $1  he  is  retpiired 
to  collect  under  Section  5851,  Compiled  General  Laws  "for  the  issuance  of  a 
marriage  license."  I  was  there  passing  upon  the  specific  question  l>efore  mc, 
that  is,  the  fees  to  be  charged  in  connection  with  the  issuance  of  a  marriage 
license. 

The  fee  charged  for  taking  an  aAklavit  of  the  applicant  for  marriage 
license  constituted  no  part  of  the  issuance  of  a  marriage  license,  hut  is  a 
matter  entirely  separate  and  apart  from  the  issuance  of  such  marriage  license 
as  stated  m  the  opinion  of  ibis  office  dated  April  8,  ly32,  and  app(»ring  at 
page  951  of  t!ie  Biennial  Report  for  1931-32  alwve  referred  to. 

In  other  words,  the  applicant  is  not  required  to  make  the  afiidavit  lie- 
fore  the  county  judge,  nor  is  the  county  judge  re<iuircd  by  law  to  either 
prepare  or  take  such  aflMavit,  but  the  requirement  is  that  no  county  judge 
shall  issue  a  license  for  the  marriage  of  any  persons  "unless  there  shall  fw 
first  presented  and  liled  with  him  an  affidavit  in  writing,  signed  by  both  parties 
to  the  marriage,  made  and  suhscrilied  before  souif  person  authorized  by  law 
to  administer  an  oath,  etc." 

The  affidavit  may  be  matle  before  any  person  authorised  to  administer 
an  oath,  such  as  a  notary  public,  justice  of  the  peace,  or  clerk  of  the  court. 
Therefore,  it  is  no  part  of  the  duty  of  the  county  judge  to  adnuniitcr  the 
oath  or  take  the  affidavit  as  rcqm'red,  but  if  the  affidavit  is  made  before  him, 
he  may  charge  such  fee  therefor  as  any  other  person  aathorized  by  law  to 
administer  an  oath  might  charge,  and  that  service  and  (be  charge  therefor 
does  not  constitute  any  part  of  the  statutory  duty  ol  issuing  a  marriage 
licen.ie. 

There  is,  therefore,  no  inconsistency  between  the  two  opiniotH  aljove 
referred  to. 
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February  22,  1939—0-67. 

PAYMKNT  OF  COSTS  FOR  ISSUANCE  OF  PEACE  BONDS 

X>«>r  Sir: 

I  have  your  letter  of  the  2lst,  ih  which  you  state  as  follows : 
"In  cases  of  bonds  to  keep  the  reace  as  provided  by  Section  8291,  Com- 
piled General  laws  of  1927,  should  the  costs  he  paid  by  the  County  or  should 
they  be  collected  from  the  affiant  under  Section  8490,  Compiled  General  Laws, 
1927,  unless  insolvent?" 

In  response  thereto  1  would  state  that  Section  8490,  Compiled  General 
Laws.  1927,  provides  as  follows : 

"8490.  (6176.1  Prepayment  may  be  required. — ^In  all  cases  of  justices 
of  the  peace  and  county  judges  in  this  State  shall  require  payment  in  advance 
or  seciiritj'  for  costs  of  process  service  oi  the  same  and  of  examinattCMi,  unless 
the  party  applying  for  a  warrant  shall  make  an  affidavit  of  insolvency  and  of 
substantia!  injury,  to  person  or  property,  liy  him  suffered,  in  which  case 
process   shall   issue   without   payment   of   costs," 

This  section  of  the  statiue  reciuire-s  prepayment  or  the  giving  of  security 
for  costs  by  a  party  aitplying  for  the  issuance  of  a  peace  vvarrant,  unless  said 
ai>pticant  should  make  an  affidavit  of  in.solvencv'  and  of  substantial  injury  to 
person  or  property  threatened  to  be  suffere<l  by  him;  however,  this  does  not 
mean  that  the  applicant,  if  he  is  successful  in  having  the  party  against  whom 
he  is  complaining  [ilaced  under  a  peace  bond,  should  eventually  pay  the  costs. 
If  a  person  is  placwl  under  a  peace  Ixind  then  that  person  should  pay  the  costs 
or  if  he  is  insolvent  the  comity  would  have  to  pay  them  and  the  money  which 
the  applicant  has  put  up  for  payment  of  the  costs  or  as  security  should  be 
returned  to  the  applicant. 

If  the  justice  of  the  peace  finds  there  is  no  good  ground  requiring  the 
defendant  to  enter  into  a  peace  bond,  so  much  of  such  sum  as  the  applicant 
(prosecuting  witness)  has  advanced  as  security  for  costs  rendered  necessary  by 
his  application  shall  he  retained  on  account  of  costs  by  the  justice  of  the  peace. 

April  6,  1939— O- 152. 

AUTHORITV  OF  THF  GOVERNOR  TO  DESIGNATE  IN  ABSENCE 
OF  REGULAR  JUSTICE 

Drar  Sir: 

In  reply  to  your  letter  of  the  3th,  requesting  my  opinion  as  to  whether 
or  not  you  have  authority  to  designate  a  jicrson  to  take  over  the  duties  of  a 
justice  of  the  peace   during  a   sixty -day   absence    of   the   duly  commissioned 
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officer,  r  would  state  that  I  do  not  find  any  law  authorizing  you  to  do  so. 
Section  8292,  Compiled  General  Laws,  1927.  provides  as  follows : 

"In  case  a  justice  'if  the  peace  be  disqualified  or  unable  for  any  cause  to 
try  any  criminal  case,  the  same  may  t>e  tried  before  any  other  Justice  of  the 
peace  or  before  the  county  judge." 

You  can  see  under  this  section,  if  a  justice  of  the  peace  is  unable  to  try 
a  criminal  case,  then  it  may  be  tried  by  any  other  justice  of  the  peace  or  Iwforc 
the  county  judge. 

April  8.  1939— 0-IS4. 

FAMILIES  OF  MEN  MURDERED  HAVE  NO  ENFORCEABLE 
LEGAL  CLAIM  AGAINST  STATE 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  April  6,  1939,  in  which  you  ask  to  l>e 
advised *s  to  the  legality  of  the  claim  attached  thereto.  The  claim  is  for 
reimbursement  of  the  families  of  three  men  murdered  by  a  justice  of  the  peace 
and  a  special  constable,  for  which  oiTenses  these  officers  were  convicted  of 
murder  and  sentenced  to  life  imprisonment. 

Section  22  of  Article  111  of  the  Florida  Constitution  provides  that  the 
Legislature  may  provide  for  bringing  suit  against  the  State,  in  cases  where 
liability  exists.  In  the  absence  of  statute  authoriring  suit,  a  State's  immunity 
from  suit  is  absolute.  The  Florida  Legislature  has  not  passed  an  Act  per- 
mitting suits  against  the  State,  in  cases  such  as  this,  and  hence  I  am  of  the 
opinion  that  no  enforceable  legal  claim  for  this  wrong  may  be  exerted  ai^ainst 
the  State  of  Florida,  However,  the  Legislature  Is  authorized  to  take  appro- 
priate action  for  the  relief  of  the  families  of  the  murdered  men,  and  I  note 
that  at  yesterday's  session  of  the  5ienate,  Senator  J.  Locke  Kelty  introduced 
Senate  Bills  Nos.  85,  86  and  87,  ^ch  providing  for  an  appropriation  of 
$15,000.00  for  the  relief  of  the  families  of  the  murdered  men.  These  Bills 
were  referred  to  the  Committee  on  Pensions  and  Claims, 

May  1.  1939— 0-767. 
ENTITLED  TO  FEES  IN  ALL  CASES 
Dear  Sir: 

1  am  in  receipt  of  your  letter  of  the  26th,  in  which  you  inquire: 

"Will  you  please  advise  whether  the  decision  of  the  Supreme  Cotirt  in 
State  ex  rel.  Powell  v,  Leon  County,  182  So.  639,  provides  that  justices  are 
entitled  to  fees  in  all  cases  bound  over  to  the  county  judge's  court  or  only  in 
those  ca.ses  in  which  the  defendant  is  convicted?" 
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III  reiJy  thereto,  1  woLild  slate  that  the  Supreme  Court  of  our  State:,  in 

the  case  of  Slate  ex  rcl.  Powell  v.  Lt-on  County,  182  So.  639,  held  us  follows: 
"A  justice  of  the  peace  is  entisled  to  receive  from  county  statutory  fees  fc>r 
services  rendered  in  issuing  process  for  arrest  of  one  charged  with  misde- 
meanor, conductiiiK  preliminary  examinaticm,  and  binding  him  over  to  county 
judge's  conrt  for  trial,  unless  accused  pays  costs  on  conviction.  Comp.  Gen. 
Laws  1927.  Sec.  2833:  Const.  Art,  V,  Sec,  22, 

"The  statutory  pro  visum  that  county  shall  not  pay  costs  and  fees  of 
committing  trial,  when  information  is  not  filed  or  indictment  found  against 
person  held  to  hail  or  committed  to  answer  to  criminal  charge  by  committing 
magistrate,  does  not  control  right  of  justice  of  the  (>eace  to  receive  fees  from 
comity  for  services  in  issuing  jirocess  for  arrest  of  one  charged  with  mis- 
demeanor, conducting  preliminary  examination,  and  binding  accused  over 
to  county  jtidpe's  court  for  trial,  as  there  is  no  authority  for  filing  information 
or  indictment  in  such  court  and  conviction  therein  is  tantamount  to  tiling  of 
information  or  indictment  in  county  court,  criminal  court  of  record,  or  circuit 
court.    Comp.  Gen.  Laws  1927,  Sec.  2833;  Const  .Art.  V,  Sec.  22:" 

Ft  is  therefore  my  opinion  that  the  justices  of  the  peace  are  entitled  to 
fees  in  all  cases  Ijound  over  to  the  coimty  judge's  court,  regardless  of  whether 
or  not  the  defendants  are  convicted. 

November  13,  1939— O-650. 
PROCEDURE  UPON  DlSQU.\LIFIC.\TION 
Dear  Sir: 

T  see  lio  reason  why  Chapter  160S3  would  not  apply  to  a  justice  of  the 
peace  who  h  tiisqualil'ied  u])on  one  of  the  grounds  specified  in  Section  3  of  that 
Act :  however,  said  Section  seems  to  he  restricted  to  eases  of  relationship  or 
interest  or  in  which  the  j  tidge  is  a  material  witness  for  one  of  the  parties. 
Tile  lile  which  is  returned  herewith  docs  not  indicate  whether  the  justice 
named  is  di.stiiialiticd  or  alleged  to  he  disqualified  upon  one  of  those  grounds 
or  for  prejudice  or  for  other  reason 

Therefore.  1  direct  your  attention  to  Section  8292,  C.  G.  L.  1927,  which 
relates  sj>ecial1y  to  justices  of  the  peace  and  which  is  not  superseded  hy  the 
Act  of  1933,  unless  hy  implication.  Also  I  call  your  attention  to  Sections 
4341-4344,  C-  C.  L.  1927,  relating  to  disqualification  for  prejudice  of  any  jndge, 
expressly  including  justices  of  the  peace,  and  providing  for  removal  of  the 
ease  affected  to  another  justice  district  in  the  county,  excepting  a  district 
where  one  of  the  parties  resides. 

1  am  miahte  because  of  lack  of  the  exact  facts  to  give  a  definite  opinion  in 
the  particnlar  case :  howe^'er,  I  trtist  that  these  references  will  enable  proper 
procedure  to  he  taken  according  to  e.xact  circumstances  and  grounds  of  the 
disqualification  alleged,  and  I  will  he  glad  to  consider  the  question  further 
upon  further  facts  if  necessary. 
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Jime  U,  1940—0-830. 

CONFLICT  BETWEEN  SECTIONS  6144  AND  J383.  REVISED 
GENERAL  STATUTES 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  June  i. 

Soa  call  my  attention  to  the  provisions  of  Section  338J,  Revised  General 

Statutes  (Sec.  5236,  Cwnpiled  General  Laws)  requiring  a  justice  of  the  peace, 
upon  resignation  or  removal,  or  uiwn  expiration  uf  his  term  of  office,  to  mm 
over  io  his  suiccssor  all  dockets,  books,  papers  and  effects  in  his  possession 
pcrtainini;  to  his  ofSce.  Y'ou  further  call  my  atlentioti  to  Section  6144,  Revised 
General  Statutes  (Sec.  8449.  Compiled  General  Laws>  which  rwiuires  that  the 
criinlnal  docket  of  the  justice  of  the  peace  shall  be  kept  subject  to  the  in- 
si»ection  of  certain  named  officers  and  deposited,  al  the  end  of  the  terra  of  the 
office  of  the  justice  of  the  peace,  in  the  offict  of  (Ac  clerk  af  the  circuit  court 
of  the  couHty. 

It  would  therefore  appear  that  the  statutory  provisiims  above  set   forth 

may  l>e  conflicting,  insofar  as  ihe  criitiiiia!  docket  of  the  justice  of  the  peace 
is  concerned.  Under  Section  6144,  he  is  regnired  to  deposit  such  docket,  at 
the  end  of  his  term  of  office,  in  the  office  of  the  clerk  of  the  circuit  court, 
while  under  Section  3383,  he  is  required  lo  turn  over  to  his  si4^ccessor  all 
dockets,  etc,  whenever  he  shall  resign  or  be  removed  from  office  or  the  term 
of  his  office  shall  expire. 

Insofar  as  there  may  be  a  conflict  t>etweei!  the  provisions  of  law  aljove  set 
forth,  it  is  my  cq>inion  that  Section  33fi3  must  be  controlling.  The  provtstons 
contained  In  Section  3383,  requiring  ihc  justice  of  the  peace  to  turn  over  all 
dockets,  et  cetera,  to  his  successor,  were  originally  enacted  into  law  in  Section 
1  of  Chapter  3927.  .^cts  of  1889.  The  provisions  apjiearing  in  Section  6144, 
on  the  other  hand,  were  included  in  Section  28  of  Chapter  2093,  Acts  of  1877, 
twelve  years  before  said  Cliaptcr  3927  was  enacted.  The  views  herein  ex- 
pressed are  suiijiortcd  by  the  decision  of  the  Supreme  Court  of  Florida,  in  the 
case  of  Hillsborough  County  Conmiissi oners  v.  Jackson,  57  So,  Ret),  423, 
The  following  is  from  the  opinion  of  the  Court,  text  page  424: 

"Where  there  arc  two  conflicting  sections  of  a  general  compilation  or 
code  of  statute  laws,  that  section  should  prevail  which  is  derived  fnun  a 
source  that  can  be  considered  as  the  last  expression  of  the  lawmaking  power 
in  enacting  separate  statutes  upon  the  same  stibject.  See  Lamar  v.  Allen,  108 
Ga,  158,  33  S.  E.  958:  26  m.  &  Eng.  Eney.  Law  (2d  Ed.>  736:  Lewis'  Suth. 
Stat.  Con.  (2d  Ed.),  Sec.  281.  See  also.  Hall  v.  Slate,  39  Fla.  637;  23  South. 
IW-  State  v.  Xfulhem.  74  Ohio  St.  363.  78  N.  E.  507;  6  Am  &  Fjjg.  Ann.  Cas. 
856." 
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June  19,  1939— 0-384. 
SAME  FEES  ALLOWED  WHEN  SERVICES  ARE  IDENTICAL 
Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  June  17  requesting  my 
opinion  upon  four  qt^estions  propounded  in  connection  with  Senate  Bill  No. 
80,  Giapter  19174.  Acts  of  t939. 

Before  answering  your  interrogatories,  I  think  it  would  be  well  to  set  out 
the  pertinent  imrt  of  the  Act  which  is  Section  1  : 

"That  from  and  after  the  passage  of  this  Act  and  upon  its  becoming  a 
taw.  the  fees  and  charges  for  like  or  similar  services  required  by  law  to  be 
performed  by  County  Judges  and  Clerks  of  the  Circuit  Courts  shall  in  all 
cases  be  the  same  as  the  fees  and  charges  now  or  hereafter  allowed  by  law 
to  the  Clerks  of  the  Circuit  Courts  of  the  State  of  Florida  for  such  services." 

Question  No,  1  is : 

"Docs  this  Act  apply  to  justices  of  the  peace  or  to  county -judges  only?" 

In  my  opinion  this  .-^ct  would  apply  to  justices  of  the  peace  wherever 
there  is  a  statute  that  provides  that  justices  of  the  peace  fees  should  l>e  the 
sanie  as  county  judges  but  in  that  instance  only. 

Question  No.  2  is  : 

"Does  this  ."Vet  allow  a  per  diem  in  addition  to  the  fees  for  individual 
services  performed  in  connection  with  a  preliminary  hearing  or  trial?" 

I  do  not  believe  it  was  the  intention  of  the  Legislature  to  create  any  new 
or  additional  fees  for  county  judges  but  only  to  make  "the  fees  and  charges 
for  like  or  s'milar  !!ervices  required  by  law  to  be  perforniert  by  county  judges 
and  clerks  of  the  circuit  courts  *  •  *  the  same  as  the  fees  and  charges  *  ♦  * 
allowed  by  law  to  clerks  of  the  circuit  courts  *  ♦  *." 

Therefore,  if  the  county  judge  was  not  entitled  to  a  per  diem  fee  prior 
to  the  passage  of  this  Act,  he  would  not  now  be  entitled  to  one. 

Question  No.  3  is : 

•"Will  any  protiate  fees  fixed  by  Section  5200,  Compiled  General  I^ws. 
1927,  he  affected  by  this  Act,  or  will  only  those  which  arc  not  covered  by  this 
section  be  affected?" 

Probate  fees,  will  lie  affected  by  this  Act  wherever  there  is  a  difference 
between  the  fce.«!  now  allowed  by  law  to  county  judges  and  the  tees  allowed 
to  clerks  of  the  circtiit  courts,  in   which   event  the  latter  will  prevail. 

Question  No.  4  is : 

"Will  this  Act  affect  fees  in  ci^il  cases  now  specifically  fixed  by  law?" 

This  Act  does  affect  fees  in  civil  cases  now  specifically  fixed  by  law  lo  the 
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extent  thai  wherever  there  are  fees  and  charges  for  like  or  similar  service* 
required  hy  law  to  be  performed  by  county  judges  and  clerks  of  the  circuit 
courts,  the  fees  shall  be  the  same  as  now  allowed  to  the  clerks  of  the  circuit 
courts  for  such  services. 

In  answering  your  questions,  I  have  taken  into  consideration  the  intention 
of  the  Legislature  as  derived  from  this  Act.  You  will  note  in  the  preamhle 
that  the  ihou-^ht  Iwhind  this  Act  was  to  conform  the  fees  of  the  county  judges 
and  clerks  of  the  circuit  courts  whereiir  they  perform  identical  services  so  thai 
the  charges  by  each  would  be  the  same  and  that  there  would  not  l»e  difFcrcnt 
fees  or  chari^es  AJlfjwed  for  the  performance  of  the  same  services  by  different 
officers.  The  effect  of  it  is  to  now  give  us  one  fee  hill  for  both  county  judges 
and  clerks  of  the  circuit  court  and  wherever  the  services  to  be  per  formed  are 
identical,  the  fees  are,  of  course,  the  same. 

'  August  23,   1939— 0-SS7. 

FEE  OFFICERS— TELEPHONE  AND    FURNITURE— NECESSARY 
TTKMS  OF  EQUIPMENT  TO  BE  PAID  FOR  BY  COUNTY 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  .August  21,  in  which  yt»ti  rwiuest  my 
opinion  as  to  whether  the  county  should  pay  for  telephones  in  the  offices  of 
the  various  county  fee  officers,  iucluding  the  Cf)unty  jail.  The  question  pro- 
pounded hy  you  is  whether  charges  for  such  telephones  are  to  he  paid  out  of 
fees  recti  vcti  hy  the  various  county  officers  as  exj>endittires  incurred  in  the 
oiicration  uf  such  officers,  or  whether  such  charges  are  to  lie  paid  by  the 
county  comniissioners  out  of  the  genera!   funds  of  the  county. 

Under  the  provisions  of  Chapter  Il*/54,  Laws  of  Florida.  .\cts  of  1927, 
(Sections  2863  to  2869  C,  G.  L.,  inclusive),  necessary  expenditures  for  tlie 
projier  operation  of  such  offices  shall  he  paid  from  the  fees  received  by  the 
resjiectivc  officers.  Under  Section  4  of  that  Act,  however,  it  would  appear  to 
ha\e  been  the  intent  of  the  Legislature  that  expenditures  tor  the  purpose  of 
efntipptn.?,  maintaining  and  supplying  such  offices  with  "necessary  books^ 
furniture,  fixtures,"  are  not  to  be  considered  "necessary  expenditures  tor  the 
proper  operation"  of  such  offices,  and  are  not  to  l*e  paid  out  of  the  fees  of 
said  officers. 

The  following  is  Section  2  of  Chai»ter  11954,  Acts  of  1927,  as  embodied  in 
Section  2866,  C.  G.  U: 

■'2866.  'Net  Income'  defined.— The  term  'net  income'  as  provided  by  this 
law  shall  mean  the  residue  of  the  income  from  such  office  after  deducting  all 
reasonable  expenditure  for  the  salaries  of  clerks  and  assistants  and  the 
necessary  expenditures  for  the  proper  operation  of  said  office.     (Id.,  Sec.  2.1" 

The  following  is  Section  4  of  said  Chapter  1 1954,  as  embodied  in  Section 
2K68,  C  G.  L.:      - 
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"2868.  Payment  of  excess  sums  colkctetl  to  county ;  expenditure  of 
excess. — It  shall  lie  the  duty  of  each  and  every  such  officer  to  pay  annually 
hereafter  nito  a  special  fund  all  money  in  excess  of  the  sum  to  which  they 
are.  under  tfio  pro\  isfons  of  this  (aw  entitled  and  as  atmual  compensation 
herein  allowt'd.  the  hoard  of  county  commissioners  shall  create  such  fund  and 
.•iiiall  C3ipend  the  proceeds  thereof  for  the  purpo.se  of  equipping,  maintaining, 
and  supplying  ^aid  office,  from  which  said  money  is  derived,  with  the  necessary 
hooks,  funiiture,  fixtures  and  all  other  things  now  supplied  or  furnished  by 
the  hoard  <if  county  commissioners  and  ]«iid  for  by  them  from  the  general 
revenue  of  the  county  i  Provided,  that  should  tlie  funds  so  created  exceed  the 
amount  necessary  for  the  pur(ioses  provided  in  this  section,  then  tlic  board  of 
cx>itnty  commissioners  shall  have  the  authority,  witii  the  approval  of  the  State 
Coniptrotler,  to  transter  same  to  the  general  county  funds  including  tiie 
gencT^l  cfiunty  school  fund.     (Id,  Sec.  4.)" 

It  is  my  opinion  that  a  telephone  must  be  considered  part  of  the  necessary 
furniture  and  equipment  of  a  public  office.  My  view  is  amply  supported  by 
a  case  \erv  much  in  prrint,  the  case  of  Sniallcy  v.  Dent  Cotinty,  decided  by  the 
Supreme  Court  of  .Missouri,  and  reported  in  177  S.  W.  Reporter,  page  620. 
In  that  cane,  the  Supreme  Court  of  Missouri  considered  subs tar^t Sally  the  same 
question  involved  in  your  inquiry.     The   Court  said: 

"Section  2fi81,  Revised  Statutes  1909,  is  mandatory  in  its  terms,  and  re- 
quires each  circuit  clerk  to  provide  suitable  furniture  for  his  office.  This 
section  contemplates  that  those  conveniences  whifih  have  grown  to  Iw  a  matter 
of  public  necessity,  unless  prohibited  by  said  section,  should  he  furnished  and 
paid  for  b\  the  county. 

"Mr.  Webster,  in  his  Unabridged  Internationa]  Dictionary,  thus  defines 
'furniture';  'Supplies:  outfit;  equipment,"  In  this  age  of  progression  the 
telephone  is  as  necessary  as  any  other  furniture  or  implements  which  might 
be  used  in  the  clerk's  office.  The  record  discloses  that  the  telephone  was  a 
public  nccess'ty,  and  that  the  community  would  have  sufiFered  great  incon- 
venience. Iiat'  they  lictn  deprived  of  the  use  of  the  telephone  mentioned  in  the 
case  at  bar.  This  court,  in  no  uncertain  language,  has  designated  the  tele- 
phone as  a  necessity,  in  respect  to  these  public  offices. 

"  *  *  *  \\'e  have  reached  tJie  conclusion  from  the  examination  of  the  fore- 
poinii  aiitliurities,  that  the  telephone  was  not  only  a  public  necessity  in  the 
circuit  clerk's  office  in  Dent  Cotuny,  hut  that  the  same  should  have  l>een 
maintained  by  the  county,  at  its  expense,  as  a  part  of  the  furniture  of  said 
office."     Text  pages  622,  623. 

It  is  my  opinion,  however,  that  this  ruling  should  be  limited  to  the  regular 
monthly  telephone  charire  and  should  not  be  extended  to  long  distance  tolls. 
This  ofinion  is  predicatetl  uptm  the  fact  that  the  chief  benefit  derived  by  the 
public  from  the  telephones  in  the  respective  public  offices  is  that  such  offices 
can  be   reached   by  persons  calling    from  outside.     It   is   for  this   reason   that 
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teleiihones  can  logically  \ie  considered  as  necessary  fiimiture  and  equi|)n)eiit  of 
such  public  offices.  This  opinion  is  not  to  he  construed,  however,  as  meaninjr 
that  long-distance  tolls  can  tint  1*e  paid  as  necessary  expenditures  tor  the  proiier 
o(>c ration  of  the  respective  county  offices  out  of  fees  received  by  said  office*. 
Such  long-distance  tolls  are  not,  however,  to  Iw  jiaid  out  of  the  generaJ  funds 
of  the  county. 

August  25.  1939— 0-558. 

FEE  OFFICERS— PREMIUMS  ON  OFFICIAL  BONDS  AS  NECES- 
SARY EXPENDITURES  OF  OFFICES  UNDER  SECTION 
2866,  C.  G,  L.   1927 

Dear  Sir: 

This  is   in   reply   tn  your   letter  of   .\ugust    21,   in    which   ytni   state   the 

following : 

"Under  datp  of  July  16  1931.  (Biennial  Reiiorl  1931-32  paKe  S15).  former 
Attorney  General  Landis  held  that  (iremiums  on  tiondK  of  county  officers  should 
he  home  tiy  the  person  qualifying  for  the  office.  A  great  many  of  llie  countj 
fee  officers  feel  that  they  should  be  permitted  to  charge  this  premium  as  one 
of  the  necessary  expenditures  for  the  projier  toleration  of  their  office,  within 
the  meaning  of  Section  2866,  Compiled  General    Laws.   1927. 

"Will  you  please  advise  if  these  bond  premiums  may  be  so  treated?" 

In  a  further  opinion,  under  date  of  January  6,  1933,  reported  at  page  216 
of  the  Biennial  Report  of  the  .Attorney  General  for  the  years  1933-34,  the  late 
Attorney  General  landis  reiterated  his  previous  ruling  to  which  you  refer. 
In  this  latter  opinion,  the  Attorney  General  stated: 

"Section  2419.  Compiled  General  Laws,  expressly  authorises  the  payment 
of  the  premiums  on  iKWds  of  county  commissioners  and  members  of  the  board 
af  public  instruction,  by  the  county  and  the  school  boand.  I  atn  uttable, 
however,  to  find  a  statute  authoriHng  the  county  to  pay  the  premiums  on 
bonds  of  other  officers,  and  I  am  unable  to  lind  any  authority  which  would 
permit  a  coimty  officer  tti  charge  the  premium  on  his  bond  against  the  expenses 
of  his  office." 

I  have  fully  reviewed  the  question  propounded  hy  you.  The  concliistun 
is  iiicscaijable  that  the  opinions  of  the  late  Attorney  General  l-andis  above 
referred  to  are  correct.  I  call  your  attention  to  the  case  of  I>antel,  et  al.,  v. 
llttlehins'.in,  decided  by  the  Supreme  Court  of  Georgia,  and  rejiorird  in  ISO 
S.  E.  Rep.,  p.  681.    The  Supreme  Court  of  Georgia  said  the  following: 

"The  tax  commissioner  is  to  'give'  the  l>ond ;  he  is  to  furnish  the  bond ; 
that  is  a  prerequisite  to  his  entering  upon  the  discharge  of  tile  duties  of  the 
office.  And  we  think  that,  inasmuch  as  he  is  to  furnish  this  t>ond,  he  is  also 
under  the  duty  of  doing  tltat  which  would  enable  him  to  furnish   it;  that 
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IS,  he  is  to  fiiiel  m.  'reliable  bonding  company,'  who  will  sign  as  sectirity,  and 
he  must  pay  it  ihat  which  is  necessary  to  secure  its  signature,  to-wit,  the 
premium  exacted  by  the  company."     66  A.  L.  R.,  text  page  795. 

This  view  is  supiKJrted  hy  an  annotation  in  66  A.  L.  R.,  i>age  795. 

TPiis  rule,  however,  applies  only  to  official  bonds  which  county  officers 
must  tile  as  a  prcretiuisite  to  qualifying  as  such  county  officers.  It  cotdd  not 
apply  to  other  official  bonds  that  may  lie  required  by  statute  of  county  officers 
already  qualitled  as  such.  Neettltss  to  say,  it  could  not  apply  to  the  odtcial 
bonds  01  county  school  officers  and  members  of  boards  of  county  com- 
missioners for  [here  is  specific  statutory  autiiorixation  tor  payment  of  premiums 
on  their  official  bonds  out  of  public  funds. 

February  14,   1940— 0-732. 

KKE  OFFICERS— WH. 'IT  CONSTITUTES  NECESS.ARY 

EXPKNi:>l TURKS  FOR   PROPER  OPERATION 

OF  OFFICE 

Dntr  Sir: 

Yon  call  my  attention  to  Section  2866,  Comjiiled  General  Laws  of  Florida, 
1927   {Section  2  of  Oiapter  11954.  .Acts  of  1927)    which  reads  as  follows: 

"The  term  'net  income'  as  provided  by  this  law  shall  mean  the  residue  of 
the  income  from  such  office  after  deducting  all  reasonable  expenditure  for  the 
salaries  of  clerks  and  assistants  and  the  necessary  expenditures  for  the  proper 
operation  uf  said   office," 

You  request  my  opinion  as  to  whether  the  "necessary  expenditures  for 
proper  operatioti  of  said  office,"  referred  to  in  statutory  provisions  alx>ve  set 
forth,  includes  substantial  items  of  equipment  or  whether  they  refer  only  to 
current  oj«rating  ex[>enses.  This  question  becomes  particularly  important  in 
those  connties  where  the  fees  received  by  county  officers  are  sufficient  in 
amount  to  pay  the  full  amount  of  net  income  allowed  by  law  as  compensation 
to  county  officers.  If  county  fee  officers  are  not  authorized  to  purchase  sub- 
stantial items  of  equipment  as  necessary  expenditures  for  the  proper  operation 
of  their  offices,  then  in  many  instances  there  would  be  substantial  amounts  of 
money  to  be  disposed  of  under  the  provisions  of  Section  2868,  Compiled 
General  Laws  (Section  4  of  Chapter  11954,  Acts  of  1927)  which  reads  as 
follows : 

"It  sliall  be  the  duty  of  each  and  every  such  officer  to  pay  annually  here- 
after into  a  special  fund  all  money  in  excess  of  the  sums  to  which  they  are, 
under  the  provisions  of  this  law  entitled  and  as  annual  compensation  herein 
allowed,  the  board  of  county  commissioners  shall  create  such  fund  and  shall 
expend  the  proceeds  thereof  for  the  puriwse  of  equipping,  maintaining,  and 
supplyiiig  said  office,   from   which  said  money  is  derived,    with  the  necessary 
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books,  furniture,  fixtures  and  all  other  things  now  siipiilied  or  furnished  bj' 
the  board  of  county  comniissitiners  and  paid  for  by  them  from  the  general 
revenue  of  the  county;  Provided,  that  should  the  funds  so  created  exceed  the 
amount  necessary  for  the  puriioses  provided  in  this  section,  then  the  board  of 
county  commissioners  shall  have  the  avithority,  with  the  approval  of  the  State 
Comptroller,  to  transfer  same  to  the  general  county  funds  including  the  general 
county  school  fimd."     (Italics  ours.) 

It  is  my  opinion  that  count}'  fee  officers  may  not  purchase  substantial 
items  of  equipment  as  necessary  expenditures  for  the  pro[>er  operation  of  their 
offices,  but  that  they  may  pay  only  the  necessary  current  operating  expenses. 
Substantial  items  of  equipment  should  be  purchased  by  the  County  Com- 
missioners as  provided  in  Section  2868,  Compiled  General  Laws,   1927. 
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March  31,  1939— 0-138. 
FEES   FOR  CONVICTION   ON    MORE  THAN   ONE  COUNT 
Dear  Sir: 

In  reply  to  your  liiquirv-  of  March  27,  1939,  I  assume  that  \'ou  refer  to 
the  convjction  fee  of  coiintv  prosecuting  attorneys  fixed  by  Section  8280, 
C.  G.  L.,  1927. 

Crmsiderinii  the  Question  in  your  letter  under  that  statute  it  is  my  opinioti 
that  a  county  prtwecuting  attorney  is  entitled  only  to  a  $5.00  fee  for  conviction 
of  the  same  person  itiion  more  than  one  count  charging  in  snbstatKe  the  same 
offense,  although  it  may  be  charged  hy  the  use  of  different  language  or  by 
divers  means  in  two  or  more  counts. 

Of  course,  he  would  be  entitled  to  a  fee  of  $5.00  for  each  conviction  if 
convictions  are  obtained  for  different  offenses  in  more  than  one  case,  or  upon 
different  counts  in  the  same  case,  although  against  the  same  person. 

April  22.  1940— O-790. 

INDIAN  RIVER  COUNTY-COMPENSATION  FIXED  BY  Cfi AFTER 
10072.  AND   NOT  AFFECT! :D  BY  CHAPTER    19321 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  April  20  enclosing  a 
memorandum  relating  to  the  compensation  of  the  County  Prosecuting  Attorney 
of  Indian  River  Conntj-.  You  request  me  to  advise  you  under  what  .\ct  he 
should  now'  I>e  compensated. 

The  memorandum  states  that  Chapter  19321,  .^cts  of  1939,  increases  the 
compensation  of  count>-  prosecuting  attorneys.  It  states  further  that  the  Act 
creating  the  countj-  court  is  Chapter  10072,  .Acts  of  1925 ;  that  this  .Act  pro- 
vides for  the  setting  up  of  the  Court  and  under  Section  4  provides  for  election 
and  indicates  that  he  would  receive  $400.00  per  year  and  $5.00  per  conviction, 
and  further  that  it  appears  that  the  Prosecuting  Attorney  of  Indian  River 
County  receives  compensation  as  provided  by  law  and  as  such  would  t>e 
entitled  to  receive  from  and  after  August  1,  1939,  the  effective  date  of  Chapter 
1^323^  Acts  of  1939,  the  compensation  therein  provided. 

In  rejily  1  wish  to  advi."ie  that  Chapter  10072,  Acts  of  192S,  above  referred 
to,  in  Section  4  provides : 

"The  Prosecuting  .Attoniey  of  said  Court,  prior  to  the  general  election  in 
1926,  shall  tie  appointed  by  the  Governor  and  receive  a  salary  of  Four  Hundred 
Dollars  per  annum,  lo  be  jiaid  quarterly  by  Indian  River  County,  Florida, 
upon  warrant  from  the  Board  of  County  Commissioners  of  said  County,  and 
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a  fee  ttf  Five  Dollars  fur  each  conviction  *  *  *  and  shall  huld  hii>  office  until 
his  successor  shal?  have  been  dniy  elected  and  qualified  *  *  *." 

It  is  apparent  from  this  Section  that  his  salary  uas  ti.xcd  by  this  t^^rt'^^ 
Act. 

The  general  law  is  Section  5986,  Revised  General  Statutes  of  1920,  now 
Section  8279,  Compiled  General  Laws  of  1927,  and  was  passed  in  1887, 
Chai'ter  3730.  The  reason  that  1  refer  to  lliis  is  litcatise  Section  2  of  Qiapter 
19321,  Acts  of  1939,  to  which  my  attention  ♦as  directed  in  the  memorandum, 
provides : 

"Section  2.  This  Act  shall  take  effect  on  August  1,  1939.  This  .\ct  shall 
not  apply  to,  change  or  affect  the  compensation  of  any  County  prosecuting 
attorneys  now  or  hereafter  receiving  compensation  or  fees  under  any  law  of 
the  State  of  I'lorida,  other  than  tmder  said  Section  5987,  but  such  other  laws 
shall  continue  to  lix  the  fees  and  compensation  of  such  prosecuting  attorneys 
notwithstanding  this  amendment  of  Section  5987," 

It,  there/ore,  ap|«ars  that  the  Legislature  in  amending  Section  5987, 
Revised  General  Statutes  of  t920,  limited  the  change  so  that  the  same  did  not 
affect  the  compensation  of  any  county  prosecuting  attorney  receiving  the  same 
under  some  other  .^ct,  and  from  Section  4  of  tThapter  10072,  .\cts  of  1925, 
it  appears  that  the  compensation  of  the  county  prosecuting  attorney  wat  fixed 
therein. 

1  therefore  am  of  the  opinion  that  the  county  prosecuting  attorney  is  en- 
titled to  compensation  under  Chapter  10072,  Acts  of  192S,  and  not  under 
Chapter  19321,  Acts  of  1939,  because  there  is  a  specific  limitation  therein 
contained. 
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May  13.  1939— 0-265. 

ARRESTS  OF  CONVICTS  AFTER  EXPIRATION  OF  REPRIEVES 

Dear  Sir: 

Referring  to  tlie  attached  correspondence  between  you  and  Sheriff  Hall 
of  Clay  Coiinry  in  regarrl  to  arrests  of  convicts  after  e?kpiration  of  reprieves, 
it  is  my  suggestion  that  tlie  sheriffs  take  to  any  other  counties  where  the 
convicts  may  he,  a  certified  copy  of  the  court's  order  of  commitment,  together 
with  such  process  thereon  as  may  he  necessary  according  to  the  circumstances 
of  the  cases  which  sary  to  some  extent.  They  may  be  advised  by  the  State 
attorneys,  county  solicitors  or   other  prosecuting  officers. 

The  sheriff  of  the  county  where  the  fugitive  is  fotmd  should  make  the 
arrest  in  cooperation  with  the  demanding  officer.  Either  sheriff  may  arrest 
upoii  warrant,  for  an  escape. 

No  douht  if  the  sheriffs  aiid  prosecuting  officers  are  charged  with  keeping 
up  with  such  cases,  the  situation  indicated  bj-  your  letter  will  be  materially 
relieved, 

December  5.  1939—0-^64. 
ENTITLED  TO  FEE  FOR  CALLING  PETIT  JURY 
Dmr  Sir: 

In  your  letter  of  October  2,  1939,  jou  ask  to  be  advised  what  service 
performed  by  the  sheriff  is  covered  by  the  provision  in  Section  4588,  Compiled 
General  Laws  of  Florida,  1927.  as  follows : 

"Jury,    petit,    calling    $  .20" 

Many  of  the  duties  of  the  sheriffs  are  prescribed  by  statute.  There  is, 
however,  no  .statute  si>ecitically  requiring  sheriffs  to  call  a  petit  jury.  By 
Section  4869,  Compiled  General  Laws,  "the  Sheriff  of  the  county  shall  be  the 
executive  ofHcer  of  the  Circuit  Court  of  the  county."  By  this  provision  it  is 
the  duty  of  the  sheriff  to  execute  lawful  order.s  of  the  judge  of  the  circuit 
court  in  addition  to  those  duties  specifically  defined  by  law.  The  circuit  judge 
may  in  his  discretion  order  tiie  sheriff  to  call  the  petit  jury,  and  when  tfiis  is 
done  he  would  be  entitled  to  the  fee  of  20  cents  provided  for  in  Section  4588, 
Compiled  General  Laws. 

The  practice  seems  generally  to  prevail  of  having  the  clerk  call  the  jury, 
but  there  is  no  statute  specifically  making  it  the  duty  of  the  clerk.  In  fact, 
titere  is  no  statutorv-  requirement  that  a  jury  be  called,  although  it  is  a  practice 
usually  followed  for  the  purpose  of  ascertaining  if  all  members  of  the  jury  are 
present. 
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April  5,  1940— 0-778. 

SHERII'I'S   NOT  ENTITLED  TO   MILE.\GE  INTO  ANOTHER 

COUNTY  IN  ABSENCE  OF  SPECIAL  SHOWING 

OF   NECESSITY   FOR  TRIP 

Dfor  Sir: 

1  am  in  receipt  of  your  letter  of  March  24,  15M0.  asking  to  tw  advised 

with  reference  to  Ihe  following: 

"I  a.m  in  receipt  of  a  letter  from  the  Sheriff  of  Martin  County,  Florida, 
(1)  whiL'h  he  asked  to  be  advised  with  reference  to  the  following : 

"Upon  receipt  of  a  warrant  for  a  party  and  the  Sheriff  is  diHged  to  take 
this  warrant  to  another  county  and  ihe  m^i  is  picked  up  by  officers  of  the 
said  county,  the  defendant  puts  up  a  bond  which  is  acceptable  to  the  Sheriff 
and  he  then  takes  the  bond  liack  with  him,  what  mileage  is  the  Sheriff  entitled 
to  in  such  cases?" 

Section  4  of  Chapter  19554.  Acts  of  1939,  commonly  known  as  the  Florida 
Criminal  Procedure  Act,  provides ; 

"The  warrant  shall  be  directed  to  all  and  singular  the  sheriffs  and  con- 
stables of  the  State  of  Florida.  It  shall  be  executed  only  by  a  sheriff  or 
constable  of  the  county  in  which  the  arrest  is  made,  unless  the  arrest  is  made 
in  hot  pursuit,  in  which  event  it  may  be  executed  by  any  sheriff  or  constable 
who  is  advised  of  the  existence  of  said  warrant." 

From  the  foregoing  it  appears  that  the  sheriff  of  the  county  in  which 
the  crime  was  committed  could  not  possibly  have  executed  the  warrant  him- 
self in  tiie  other  county,  since  it  appears  that  he  was  not  in  hot  pursuit,  and 
that  the  warrant  was  properly  executed  by  the  officer  in  the  county  in  which 
the  arrest  was  made. 

Section  7  of  the  Florida  Criminal  Procedure  Act  provides  that  where  an 
arrest  by  virtue  of  a  warrant  occurs  in  a  county  other  than  that  in  which  the 
offense  was  committed  and  the  warrant  issued,  if  the  offense  be  a  bailable 
offense,  the  officer  making  the  arrest  shall  take  the  person  arrested  before  a 
magistrate  of  the  county  in  which  the  arrest  was  made  so  that  he  can  make 
Iiail  returnable  before  the  magistrate  who  Issued  the  warrant. 

Under  the  quoted  sections  it  is  obvious  that  the  sheriff  of  the  county  tn 
which  the  crime  has  been  committed  was  not  under  any  necessity  or  obligation 
to  go  into  the  other  county  with  the  warrant,  since  he  cotdd  not  execute  the 
warrant  and  should  have  known  that  the  accused  could  and  might  have  put 
up  l)ail  for  his  a[ii>earance  in  the  county  in  which  the  crime  had  been  com- 
niitted.  The  situation  would  have  been  different  had  the  accused  after  his 
arrest  failed  or  refused  to  make  bail  and  the  sheriff  of  the  county  in  which 
the  crime  had  been  committed  had  then  made  the  trip  to  return  the  accused 
for  trial.  Tliere  is  no  showing  of  any  obligation  upon  the  part  of  the  sheriff 
to  iwrsonally  take  the  warrant  to  another  county. 
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Under  the  facts  set  ntit  in  the  question  as  put  to  me,  I  do  not  believe  the 
sheriff  is  esititled  to  any  mileage. 

1  1>asc  this  opinion  "ijoi}  the  case  tif  State  ex  ret.  Attorney  General  v. 
Jolmsmi,  35  Flk.  539,  17  So.  65(),  wherein  the  sheriff  of  the  Supreme  Court 
Siought  to  collect  mileage  traveled  to  execute  profess  of  that  court  in  Dnval 
County.     In  tltat  case  the  Supreme    Conrt  of   Florida  said; 

"The  Sheriff  of  Leon  County  is  the  sheriff  of  the  Supreme  Court,  and  he 
can  in  jierscm  serve  am-  process  of  this  Court.  Still  it  cannot  be  doubted  that 
a  purpose  of  the  statute  in  making  the  sheriffs  of  the  State  ex  officio  deputies 
to  serve  process  of  this  Court  was  to  save  costs  that  would  necessarily  be 
greatly  fncreiised  liy  the  Sheriff  of  t-coo  County  goinif  into  distant  counties  to 
serve  process.  It  would  lie  in  \  iolation  of  the  sjiirit  and  purpose  of  the  statute, 
we  think,  for  the  sherjfif  of  the  Supreme  Court  to  travel  several  hundred  miles 
to  serve  jirffess  of  this  Court,  when  there  was  no  necessity  for  him  to  do  so. 
If  we  were  to  concede  that  it  was  discretionary  with  him  whether  to  serve 
process  in  person  or  by  deputy,  there  is  nothing  to  show  in  this  case  that  he 
exercised  sitch  discretion  tn  accordance  with  the  spirit  and  purpose  of  the 
statute.  He  docs  not  claim,  in  hjs  answer  to  the  motion,  that  the  Sheriff  of 
Duval  Conntv  was  dis(|tialitied  in  any  way  to  serve  the  writs  mentioned,  or 
that  there  was  any  necessity  for  him  to  go  in  per.son  to  mai<e  the  service. 
He  ctaimis  that  it  is  discretionary  with  him  in  any  case  whether  he  will  serve 
process  of  this  Court  in  person  and  charge  mileage,  or  have  it  done  by  deputy. 
-As  before  stated,  a  purpose  of  the  statute  in  making  the  sheriffs  of  the  State 
deputies  to  serve  process  of  this  Court  was  to  save  unnecessary  costs,  and 
on  the  question  of  the  taxation  of  costs  the  Court  inu.'^t  determine  the  correct- 
ness of  any  item  charged.  We  cannot  recognize  the  uncontrollaiile  discretion 
of  the  sheriff  to  impose  unnecessary  costs  of  mileage  or  not,  as  he  deems 
proper.  In  view  of  the  statutory  provision  making  the  sheriffs  of  the  State 
deputies  for  serving  pnxress  of  this  Cotirt,  it  is  proper  that  the  Court  should 
say  whether  the  cost  of  miimige  has  been  necessarily  or  unnecessarily  imposed 
by  the  service.  As  the  rtiatter  stands  here,  there  was  no  necessity  for  the 
sheriff  of  this  Court  to  go  to  Duval  Countj'  to  serve  the  writs  mentioned,  and 
we  think  the  costs  of  mileage  were  improper,  and  should  not  l>e  allowed." 

In  the  case  about  which  you  inquired  the  sheriff  of  the  county  in  which 
the  crime  liad  lieen  committed  could  not  under  the  law  have  served  the  process 
in  any  other  coimty.  which  to  me  makes  the  instant  case  a  stronger  one  for 
disallowing  mileage   than  the  case  cited. 

At»ril  12,  1940— 0-782. 

CONSTRUCTION  OF  l-AW— ARREST  OF  PF.RSON  AS  FUGITIVE 
FROM  JUSTICE  FROM  ANOTHER  STATE 

Dear  Sir: 

Your  letter  of  .April  9  enclosing  copy  of  letter  from  Sheriff  John  P.  Steele 
of  Okaloosa  County  has  just  reached  me. 
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I  take  it  that  yoti  want  an  crcpression  from  this  office  as  In  the  retjinre- 
mcnts  tif  law  which  must  be  compUed  with  before  a  sheriff  «f  Florida  car  be 
exficctetl  tu  arrest  a  person  in  this  State  as  a  fugitive  from  justice  front 
another  State. 

Section  8496,  Compiled  General  l^w;;  of  1927  provides  in  |>art: 
"The  Governor,  when  demand  shall  l>c  made  of  him  by  the  executive  of 
another  State  or  territory  of  any  fugitive  from  justice,  in  the  manner  pre- 
SL'riljed  hy  the  Act  of  Congress  afjproved  I'ebruary  I2th,  1793,  and  upon  pay- 
ment of  the  fee  of  Kive  Dollars  hereinafter  provided  for,  shall  cause  said 
fugitive  to  he  arrested  and  secured  either  hy  making  inibltc  proclamation  or 
!)y  issuing  a  warrant  to  that  effect,  as  he  may  deem  most  expedient,  under  his 
hand  and  the  seal  of  the  State,  directed  to  all  and  sinsjular  the  sheriffs  of  (hi* 
Statt,  thereitt  contmamting  them  to  arrest  the  fugitive  therein  named  :  and  it 
shall  Ik  the  duty  of  any  sheriff  upon  receiving  such  order  forthwith  to  ex«cntc 
the  same," 

Section  845»  of  the  Compiled  General  Laws  of  1927  provides: 
"Persons  Charged  with  heing  Fugitive  Held  to  Await  Extradition  or 
Warrant. — LIpon  an  affidavit  made  hefore  anj'  judge  or  justice  of  the  peace 
of  this  State  that  any  person  within  the  territorial  jurisdiction  of  said  judge 
or  it'stice  is  a  fugitive  from  justice  from  another  State,  specifying  the  State 
from  which  such  person  is  a  fugitive,  and  the  crime  with  which  he  is  charged, 
when  and  where  committed,  and  that  there  is  a  warrant  for  his  arrest  issued 
hy  a  competent  court  of  the  State  from  which  he  has  dcd,  such  judge  or  justice 
of  the  re*ce  may  issue  a  warrant  for  the  arrest  of  the  alleged  fugitive,  who, 
when  arrested,  shall  he  brought  before  the  judge  or  jii.stice  issuing  the  war- 
rant, or  hefore  some  other  judge  or  justice  having  jurisdiction  in  the  premises. 
and  examined;  and  if  u|ioo  such  examination  there  is  fuond  to  Ue  probable 
ca:isc  to  justify  the  detention  of  the  alleged  fugitive,  he  may  In:  committed  by 
the  judfje  or  justice  for  a  jieriixi  of  time,  not  to  exceed  ten  days,  to  await  the 
warrant  for  the  extradition  of  the  alleged  fugitive:  hut  if  up<}n  such  examina- 
tion there  is  mil  fo<.:nd  probable  cause  to  justify  the  commitment  of  the  alleged 
fngitii'e  as  aforesaid,  he  slwll  be  at  once  discharged  from  custody." 

These  two  sections  appear  to  be  the  only  statutory  ba.sis  for  the  arrest  of 
a  person  as  a  fugitive  from  justice  by  a  Florida  sheriff.  They  provide  two 
means  by  which  such  arrest  can  be  properly  made :  The  first  t>eing  upon  a 
warrant  issued  by  the  Governor  of  Florida  after  demand  for  the  fugitive  lias 
been  made  upon  the  tiovernor  of  Rorida  by  the  executive  of  another  State  or 
territory;  and  second;  Upm  a  warrant  issued  by  any  judge  or  justice  of  the 
!>eace  of  this  State  ujion  affidavit  made  l>cfore  such  judge  or  justice  of  the 
peace  to  the  effect  that  stich  person,  within  the  territorial  jurisdiction  of  said 
judge  or  justice  of  the  peace  is  a  fugitive  from  justice  from  another  State, 
siiecifying  the  State  from  which  such  r*rson  is  a  fugitive,  and  the  crime  with 
whicli  he  is  charged,  when  and  where  committed,  and  that  there  is  a  warrant 
for  bis  arrest  by  a  cdmpeteot  court  of  the  State  from  which  he  has  fled. 
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III  my  opinion,  unless  demand  has  been  made  Lipciti  the  Governor  of 
FJorida  for  such  a  fugitive  and  the  Governor's  warrant  issued  thereon,  or 
unless  an  affidavit  as  set  out  above  be  made  before  a  judge  or  justice  of  the 
peace  of  tliis  State  and  a  warrant  for  such  fugitive  has  been  issued  by  such 
Judge  or  justice  upon  such  affidavit,  a  norida  sheriff  cannot  be  required  to 
arrest  any  person  in  the  State  of  Florida  as  a  fugitive  from  justice  from 
another  Stale.  However,  after  cither  of  the  two  foregoing  methods  to  pro- 
cure a  warrant  for  the  arrest  of  the  fugitive  has  been  followed  and  a  warrant 
issued  by  the  fTovemor  or  by  a  judge  or  justice  of  the  peace,  any  Florida 
sheriff  can  be  required  to  arrest  the  person  designated  in  the  warrant  as  a 
fugitive  from  justice  from  another  State. 

It  is  true  that  under  the  common  law  a  law-enforcement  officer  could 
arrest  without  a  warrant  any  person  whom  he  had  reasonable  grounds  to 
believe  had  committed  a  felony.  Under  that  rule,  which  is  in  effect  in  this 
State,  a  sheriff  may  make  an  arrest  of  a  fugitive  whom  he  reasonably  be- 
lieves has  committed  a  f eking  in  another  State,  and  hold  the  person  su  arrested 
a  reasonable  time  white  awaiting  action  under  either  of  the  sattutory  pro- 
visions quoted  trom. 

March  29.  1939— 0-137. 
COUNTY    LIABLE  FOR  GUARD  AND   SERVANT    HIRE 
Dear  Sir: 

To  your  letter  of  the  24th  instant  you  attach  a  letter  from  the  Honorable 
C.  B.  Hayes,  Clerk  of  the  Circuit  Court  for  Union  County,  Florida,  in  which 
he  asks  yonr  advice  as  to  whether  the  Board  of  County  Conuuissioners  of 
Union  County  should  pay  for  a  guard  and  a  servant  kept  by  the  sheriff  at 
the  jail  of  that  coutUy,  and  on  which  yo;i  request  my  opinion. 

Section  4588  of  the  Compiled  General  Laws  of  Florida,  1927,  fixing  the 
compensation  of  sheriffs,  contains  two  items  of  compensation,  as  follows  : 

"Guards,  not  more  per  day  than  $2.(i0.  Servants,  not  more  per  day  than 
$1.0()." 

Ill  Brown  »-,  St.  Lucie  County,  114  FTa.  789,  153  So.  906,  our  Supreme 
Court,  constn.;ing  these  identical  items  with  reference  to  the  right  of  the 
sheriff  of  St.  Ltieie  County  to  he  paid  for  such  services,  held  that  when  the 
sheriff  of  a  cocnty  in  the  e.'cercise  of  his  honest  judgment  based  upon  a  fair 
necessity  therefor,  employs  guards  or  servants  in  connection  with  the  county 
jail,  which  is  co.inty  property  and  which  the  law  requires  him  to  manage  and 
look  otit  for,  the  cnimty  shall  thereupon  become  liable  to  him  for  reimburse- 
ment for  guards  and  servant  hire  at  the  statutojy  rates.  The  question  for 
consideration  and  determination  in  such  cases  is  the  fair  necessity  for  such 
services. 
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April  6,  1939— O-150. 

COUNTY  LIABLE  ONLY  FOR  COSTS  OF  EXECUTING  WARRANT 
IN    PRELIMINARY    HEARING 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  6th,  retiucsting  my  ojunion  as  to 
whether  or  not,  in  view  of  Seaions  2B33  and  8488,  Compiled  General  Laws. 
1927,  costs  in  preliminary  liea rings  when  no  indictment  is  found  or  informa- 
tion filed,  except  the  costs  of  cxecutifjg  the  warrant,  can  l>e  paid. 

Section  2833  provides  as  follows: 

"If  defendant  is  not  convicted,  or  dies. — If  the  dcfetidant  is  not  convicted, 
or  the  prosecution  is  abated  hy  the  death  of  the  defendant,  or  if  the  costs  are 
imposed  on  the  defendant  and  execution  against  him  is  returned  no  property 
found,  or  if  a  nolle  prosse  lie  entered,  in  each  of  ihese  cases  the  fees  of 
witnesses  and  officers  arising  from  criminal  causes  shall  he  paid  by  the  county 
in  the  manner  specified  in  the  next  three  sections:  Provided,  that  when  a 
committing  mapfistrate  holds  to  liail  or  commits  a  person  to  answer  to  a 
criminal  charge  and  an  information  is  not  filed  or  an  indictment  found  against 
such  person,  the  costs  and  fees  of  such  committing  trial  shall  not  be  p»id  by 
the  county,  except  the  costs  of  executing  the  warrants." 

Section  8488  provides  as  follows: 

"County  not  to  pay  costs  in  cases  where  information  is  not  filed  or  in- 
dictment found. — Whenever  a  committing  magistrate  holds  to  bail  or  commits 
any  person  to  answer  to  a  criminal  charge  in  a  county  court,  a  criminal  court 
of  record,  or  a  circyjt  court,  and  any  information  is  not  filed  nor  an  indict- 
ment found  against  such  person,  the  costs  of  such  committing  trial  shall  not 
be  paid  hy  the  county,  except  the  costs  for  executing  the  warrant." 

You  will  see  from  these  laws  that  when  a  preliminary  hearing  is  held  and 
the  person  charged  in  the  warrant  is  not  subsequently  indicted  or  charged  by 
an  information,  that  the  only  costs  that  the  county  is  liable  for  are  the  casts 
of  eseculittg  the  warrant.  This  portion  of  the  statute  is  clear  and  nothing  can 
be  read  into  it  except  that  only  the  costs  of  executing  the  warrant  shall  be 
jaid.  I  am  therefore  of  the  opinion  that  tlie  sheriff's  costs,  such  as  those  for 
serving  witness'  subjioenas,  cannot  be  paid  by  the  county,  atvd  that  the  only 
costs  that  the  county  is  liable  for  in  such  cases  is  the  cost  of  executing  the 
warrant 
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COUBfTT  OFFICERS  —  Shertfls 

April  24.  1939— 0-16L 

CUSTODY  AND  RELEASE  UPON'  COMMITMENTS  FOR  TRIAL  IN 
CRIMINAL  COLiRT  OF  RECORD;  FEES  THEREFOR 

Dear  Sir: 

In  cunsidC'rtnK  your  letter  of  April  20  and  attached  correspondence  with 

Sheriff  l''raiik  Karel  of  Orange  County.  I  underJitand  that  the  questions  stated 
ordinarily  arise  under  orders  by  the  county  judge  or  a  jnstice  of  the  peace 
committing  accused  persons  to  jail  pending  action  in  the  criminal  court  of 
record  after  preliminary  hearing  and  failure  to  give  bail  when  requtred,  and 
upon  subseriricnt  riling  of  informations  against  such  persons.  In  reference 
thereto  it  is  my  opinion  in  answer  to  the  four  questions  raised,  that : 

L  A  commitment  by  a  county  judge  or  a  justice  of  the  peace  may  be 
directed  either  to  the  sheriff  or  a  constable. 

2.  The  officer,  whether  sheriff  or  constable,  having  technical  custody  o£  a 
prisoner  or  custody  in  law,  is  entitled  to  such  fee  as  is  lawfully  payable  upon 
his  release.  Technical  or  lawful  cu.stody  should  he  distinguished  from  physi- 
cal custody  and  depends  upon  which  officer  holds  and  serves  a  commitment 
order  or  similar  process.  The  sheriff  as  a  jailor  may  have  physical  custody 
Ijut  the  custfxly  in  law  may  be  by  a  constable  or  other  officer. 

3.  A  sheriff  is  not  entitled  to  a  re-commttmeiit  fee  unless  he  acts  under 
an  order  directed  to  btni  or  directed  in  such  a  manner  that  he  may  properly 
execute  it  and  which  order  he  does  serve  or  execute. 

4.  Jurisdiction  or  custody  of  the  prisoner  passes  to  the  sheriff  from  a 
constable  havintr  lav^ful  custody  if  and  when  the  prisoner  is  released  by  the 
constable  and  the  sheriff  takes  technical  or  lawful  custody  of  the  prisoner 
ufider  An  order  or  process  for  him  so  to  do.  It  does  not  necessarily  pass  at 
the  time  of  commitment  or  finding  of  information,  although  it  niay  be  projKr 
for  the  sheriff  as  executive  officer  of  the  trial  court  to  produce  in  court  for 
trial  at  the  proper  time  upon  informations,  prisoners  held    in  jail. 

Upon  the  above  answers  reference  is  made  to  Sections  8339,  843S,  forms 
in  Section  8458  and  9AS2.  Compiled  General  Laws,  1927.  Compare  Section 
8319. 

5.  It  is  not  necessary  upon  rilitiji  of  information  for  the  clerk  to  issue  a 
capias  if  the  defendant  is  in  custody.  Sections  8375,  8258,  Compiled  General 
Uws,  1927;  Ex  parte  Crihbs.  109  Fla.  286.  146  So.  812. 
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County  Officers  —  Superintendent  of  Public 
Instruction 

February  27.  1939— 0-76. 
SALARY  UNDER  CHAPTER  17731 

!}ear  Sir: 

In  your  letter  of  the  21st  instant  yon  refer  to  Chapter  16240,  I^ws  of 
I'lorrda,  Acts  of  1935.  wliith  fixed  the  salary  of  the  County  Siiperimendent  of 
Public  liTstruction  of  Okaloosa  County  at  $100  per  month ;  Also  lo  Chapter 
17731.  Acts  of  1937.  which  fixed  hts  salary  at  $2,400  per  antiurn.  effective 
July  1,  1937.  Von  also  refer  to  Chapter  17862.  Acts  of  1937,  which  fixes  the 
salary  of  county  superintendents  of  public  instruction  on  the  total  annual 
receipts  of  the  respective  counties  from  sources  for  school  purposes,  including 
special  tax  school  district  taxes  and  moneys  ai>poitianed  to  (he  counties  from 
the  State  Teachers'  Salary  F'littd.  V'ou  then  ask  whether  the  provision  in 
Chapter  17862,  limiting  the  maximum  amount  which  any  superintendent  may 
lie  paid  to  not  exceed  the  sum  of  $600  in  excess  of  the  amount  which  he  was 
!>eing  paid  at  the  time  of  the  passage  of  Chapter  17862,  ^lould  be  based  on 
Chapter  16240,  Acts  of  1933.  or  Chapter  17731,  .\cis  of  1937. 

In  my  opinion  tlie  limiting  provision  of  Chapter  17862  has  no  application 
to  either  Chapter  16240  or  Ciiapter  17731.  Both  Chapters  16240,  j\cts  of  1933, 
and  17731,  -Acts  of  1937.  arc  local  Acts,  whereas  Chapter  17862  ts  a  general 
Act,  and  unrler  the  rule  nf  statutory  construction  Chajiter  17731  is  not  re- 
pealed or  in  any  sense  mixlilierl  or  changed  by  any  of  the  provisions  in  Oiapler 
17862. 

In  my  opinion  the  salary  of  the  county  superintendent  of  public  in.structioa 
of  Okaloosa  County  is  covered  by  and  ccmfined  to  Chapter  17731,  Acts  of 
1937,  and  that  he  is  not  entitled  to  any  additional  or  increased  compensation  or 
salary  by  reason  of  the  provisions  of  Chapter  17862.  The  provision  of  Cliapter 
17862  could  not  ojierate  to  increase  the  salary  of  the  County  Su(jerin*cndent 
of  Public  Instruction  of  Okaloosa  County  over  that  provided  for  in  Chapter 
17731,  tor  the  reason  that  at  the  time  Chapter  17862  was  passed,  the  said 
superintendent  W'as  receiving  a  salary  of  $100  per  njonth  under  the  proi'isions 
of  Chapter  lf>240.  .-Vets  of  1933.  and  did  not  rcccivt  compensation  under 
Chapter  17731  until  from  and  after  July  1,  1937. 
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SECTION  II 

County  Officers  ^  Supervisor  of  Registration 

March  2,  1939— 0-73. 

DUTY  RE:  SPECIAL  TAX  SCHOOL  DISTRICT  ELECTIONS 
UNDER  SECTION  706,  C.  G.  L. 

Drnr  Sir: 

You  request  my  opinion  concerning  the  duties  of  supervisors  of  registration 
under  Section  706,  Compiled  General  Laws  of  Florida,  1927, 

Section  70&  reads  as  follows  : 

"All  special  tax  school  district  elections  shall  be  held  and  conducted  in 
the  manner  prescritied  by  law  for  holding  general  elections,  excepl  as  provided 
in  this  Article,  and  it  is  hereby  made  the  duty  of  the  supervisor  of  registration 
of  any  county  to  furnish  upon  pajment  for  such  service  to  the  county  board 
of  public  instruction,  on  demand,  a  certified  list  of  the  qualified  voters  residing 
in  a  special  tax  school  district,  or  the  territory  to  be  created  into  a  special  tax 
school  district,  that  have  paid  a  tax  on  personal  or  real  property'  for  the  year 
next  preceding  any  such  special  tax  election," 

In  preiiaring  the  certified  list  referred  to  in  Section  706  the  duties  of  tlie 
Surer  visors  in  ascertaining  whether  persons,  otherwise  qualified,  have  paid  a 
tax  on  personal  or  real  property  are  fultilled  when  the  supervisors  resort  to 
official  tax  books  for  such  information.  In  other  words,  the  supervisors  oi 
registration  arc  authorised  to  prepare  their  lists  from  such  official  tax  records. 

January  13.  1940-0-692. 

WHEN  TO  RESIGN  TO  BECOME  CANDIDATE  FOR 
ANOTHER  OFFICE 

Dear  Sir: 

I  have  your  letter  of  the  11th  instant  referring  to  that  part  of  Section 
258.  Conipiled  General  Laws  of  Florida,  1927,  relating  to  the  above  captioned 
matter  reading  as  follows : 

"The  Super\-!sor  of  registratirai  shall  not  be  eligible  for  any  other  office 
until  six  months  after  ceasing  to  be  such  Supervisor," 

Voii  make  particitlar  inquiry  if  resignation  should  be  six  months  before 
the  primary  or  six  months  before  the  general  election,  or  six  months  before 
the  time  of  taking  ofSce  should  he  be  elected. 

The  primary  system  is  a  necessary  and  integral  part  of  the  whole  electic«i 
system  of  this  State,  and  the  obvious  purpose  of  all  the  provisions  of  the 
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election  law,  and  such  is  ttie  legisjative  intent,  is  that  elections  should  be 
protected  in  accordance  with  the  mandate  of  the  Constitution  to  prescribe 
rules  and  regulations  governing  the  conduct  and  holding  of  elections. 

It  appears  that  th»  evident  purpose  of  the  quoted  provision  of  the  statute 
was  and  is  to  rnjliiliit  a  supervisor  of  registration  from  acting  as  such  in 
connection  with  an  election,  either  primary  or  general,  in  which  be  is  a 
candidate  tor  any  other  office. 

Entertaining  this  view  of  the  law,  it  is  my  opinion  that  «  supervisor  of 
registration  desiring  to  become  a  candidate  for  some  other  office  should  resign 
at  least  six  months  prior  to  Ihe  date  of  the  primary  in  which  he  may  be  a 
candidate   for  another  office. 


70  BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL 

SECTION  12 

County  Officers  —  Tax  Assessors 

April  21,  1939—0-160. 

PAYMENT  OF  2  PER  CENT  COMMISSIONS  AS  PROVIUI^D  UNDER 
CHAPTER  17876,  ACTS  OF  1937 

Dear  Sirr 

In  your  letter  of  tlie  18th  instant  you  asked  to  be  advised  whether  the 
2'ji-  commissions  pa3"ahle  to  assessors  of  taxes,  as  provided  in  Section  2  of 
Cliapter  17876,  Acts  of  1937,  apply  in  ihc  case  of  certificates  bought  by  special 
tax  districts  or  laxini^r  units  other  than  the  State. 

Chapter  17876  is  an  .Act  fi.xing  the  comi>ensation  of  assessors  and  collectors 
of  taxes  and  the  manner  of  payment  of  such  commissions.  In  Section  2,  it  is 
provided  that  when  any  lot  or  parcel  of  land  certified  or  sold  to  the  State  of 
Rurida  for  the  non-paymetit  of  ta.xes  shall  be  redeemed  or  certificates  pur- 
chased by  payment  to  or  throusrh  the  clerk  of  the  circuit  court,  the  clerk  shall, 
before  making  linal  remittance  of  the  lialance  on  hand  derived  through  such 
redemptiiHi  or  purchase,  pay  to  the  ta.x  assessor  two  per  cent  of  ihe  amount 
of  the  principal  of  the  taxes  for  the  jears  1M7  and  s»bsec;uent  which  are 
covered  by  said  certificate  or  certificates  or  subsequent  or  omitted  taxes  re- 
deemed or  purchased,  excepting  any  fees  or  commission  that  may  have  been 
allDv^cd  or  [>aid  for  the  first  year's  taxes  included  in  saitl  certilicate,  the 
amo  rnt  lo  be  deducted  In  the  clerk  from  his  retijittance  niade  to  the  various 
districts  [larticipating  in  the  certificate. 

In  Section  I  of  the  Act,  it  is  provided  : 

"\]\  commis.iions  for  assessing  and  for  collecting;  special  tax  district  ta.ses 
sliall  lie  paid  at  the  lime  and  in  the  manner  now  or  as  may  hereafter  .he  pro- 
vided for  the  pajment  of  the  commissions  for  the  assessment  and  for  the 
collect'on  of  county  taxes.*' 

I  construe  this  quoted  pni vision  of  Section  1  to  reijuire  that  when  tax 
sales  certificates  issued  to  special  taxing  districts  for  the  non-payment  of 
sj)ec!al  tax  district  taxes  are  redeemed  or  jmrchased  In-  layment  to  or  through 
the  clerk  of  tSie  circuit  court,  the  clerk  shall,  before  making  linal  remittance 
of  the  balance  on  hand  derived  through  such  redemption  or  purchase,  pay  to 
the  tax  assessor  af  ibe  coimty  in  which  the  land  redeemed  or  purchased  lies, 
two  per  cent  of  tlie  amount  of  the  principal  of  the  taxes  for  the  year  1937 
and  subsequent  years  which  are  covered  by  said  certificate  or  certificates  or 
subsequent  or  omitted  taxes  redeemed  or  purchased,  excepting  any  fees  or 
commissions  that  may  liave  been  allowed  and  paid  for  die  first  year's  taxes 
included  tn  said  certificates,  the  amount  to  be  deducted  by  the  clerk  from  his 
remittance  made  to  sucb  special  tax  districts  participating  in  such  certificate 
or  certificates. 
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January  25,  1940-<  1-703. 

DETERMINATION  OF  SAU\Ry  UNDER  CHAPTER  17880. 
ACTS  OF  1937 

Dear  Sir: 

I  am  ill  recfitit  of  your  letter  of  the  twenty  second  I'li  which  you  inquire 
as  follow.'* : 

"Shoulrt  the  provisions  of  Chapter  17880,  Acts  of  1937.  tic  applied  on  an 
annual  tesi*  or  shouW  tliey  l>e  accunuilaljvc  during  the  whole  life  of  Ihc  Act; 
i.  e.,  if  the  orticerp  receive  more  tlmn  the  anioutii  specified  in  this  Act  in  any 
one  year,  stiiuild  that  excess  Iw?  carried  over  into  the  ncJit  year  to  offset  a 
deficit  in  t'lat  year?" 

In  answer  to  this  ijuestion.  wo  ild  state  that  Chapter  17880,  Laws  of 
noritla.  1937,  in  m)  opinion  do^s  not  limit  tlie  salary  of  the  tax  assessors  and 
tax  collectors  in  this  particular  county  to  the  sum  of  Twenty-Four  Hundred 
Dollars  per  annum,  hut  guarantees  that  this  amount  of  salary  will  lie  forth- 
comity  to  these  officers.     Sections  4  and  5  of  the  Art  provide  as  follows: 

"Section  4.  In  the  event  the  compensation  from  fees  and  cotntnissions  of 
said  Tax  Collector  and  Tax  Assessor,  respectively,  exceed  the  total  sum  of 
monthly  compensation  and  necessary  expenses  mentioned  in  this  Art.  then  and 
in  that  case  such  excess  fees  and  commissions  so  received  shall  he  credited 
by  such  Tax  Collector  and  Tax  Assessor  to  future  monthly  accounts  where  a 
shortasc  may  l>e  found  to  exist  in  meeting  the  retiiiirements  herein. 

"Section  5,  The  provisions  of  this  Act  shall  be  considered  cumulative  and 
not  to  repeal  any  existing  laws  on  the  suhject  hut  are  hereby  declared  to  be 
intended  to  provide  an  adequate  salary  to  l>e  paid  said  Tax  Collertors  and  Tax 
Asses-isor.!  falling  within  the  population  mentifwcd  in  this  Act  whose  compen- 
sation from  fees  and  commissions  fait  short  of  the  stated  salaries  and  ex- 
penses in  this  Act  set  forth." 

It  is  mj-  opinion  that  these  jirovisions  mean  that  the  tax  collector  awl 
tax  asses-ior  shall  make  their  reports  retpiired  by  the  Act  monthly,  but  if 
at  the  end  of  the  liscal  year,  it  appears  that  they  have  earned  more  than 
Twenty- Four  Hi'udred  Dollars  and  expenses  of  the  office,  theti  they  would  be 
entitled  to  this  excess  provided  it  did  not  amount  to  a  sum  exceeding  the 
amount  fixed  in  the  general  law  on  this  subject.  This  intention  is  clearly 
expressed  in  Section  5  of  the  .-^ct.  It  is,  therefore,  my  opinion  that  the  .\ct 
should  be  applied  on  an  annual  l»asis  rather  than  an  accumulative  basis  over 
the  period  of  the  entire  Act. 
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December  16,  1940— O- 1013. 

WHETHER  ADDITIONAL  COMPENSATION  COLLECTED  FOR 

MAKING  UP  TAX  LISTS  WOULD  BE  CONSIDERED  AS 

INCOME  OF  OFFICE  UNDER  SECTION 

2866,  C.  G.  L.  1927 

Dear  Sir; 

Upon  the  request  of  Honoral)le  James  Owen  and  Honorable  Newt  Lum- 
mus.  Tax  .\ssessors,  respectively,  of  Palm  Beach  and  Dade  Cotinties,  wlio 
are  affected  hy  my  opinion  in  the  above  matter,  of  October  30,  1940,  I  have 
reviewed  that  opinion  and  re-examined  the  facts. 

In  your  statement  of  facts  recited  in  my  opinion,  I  find  that  an  error  was 
made  as  to  the  decree,  referred  to  therein,  of  the  Supreme  Court  of  Florida 
in  the  case  of  State  ex  rel.  Neafie  v.  Board  of  Commissioners  of  Everglades 
Drainage  District,  et  at.,  a  copy  of  which  I  enclose  herewith,  which  provides 
Jn  part  as   follows : 

"Now  Theherihe,  we  being  willing  that  justice  he  done  in  the  premises 
do  hereby  peremptorily  command  that  you  the  Respondents  Board  of  Com- 
missioners of  Everglades  Drainage  District  and  James  H.  Franklin,  H,  L. 
Lyons,  D.  R.  McNeil,  George  A,  Chalker,  and  James  E.  Beardsley,  as  and 
cotistitiitiiiK  the  Board  of  Commissioners  of  Everglades  Drainage  District,  do 
forthwith  make  up  throngh  your  respective  officers  and  employees,  as  required 
hy  law,  for  the  respeeti\'e  tax  assessors  of  the  Counties  of  Monroe,  Dade, 
Broward,  Palm  Beach,  Martin,  St.  Lucie.  Collier,  Hendry,  Glades,  Highlands, 
and  Okeechobee  a  list  of  the  lands  in  Everglades  Drainage  District  lying  in 
each  of  said  counties  according  to  the  zones  provided  in  Chapter  10026,  Laws 
of  Florida,  designating  upon  each  of  such  lists  the  amount  of  taxes  levied 
against  each  parcel  of  land  in  Everglades  Drainage  District  in  such  counties, 
for  the  years  1933,  1934,  1935,  1937,  1938  and  1939  as  provided  by  said  Chapter 
10026,  Laws  of  Florida,  excepting  therefrom  lands  not  subject  to  taxation  by 
said  .^ct,  and  after  publication  of  notice  as  required  by  Section  1167  of  the 
Revised  General  Statutes,  forthwith  do  cause  such  lists  to  be  signed  and 
attested  and  forthwith  forwarded  to  the  tax  assessors  of  the  respective 
counties  in  which  said  lands  lie;  and  that  you,  the  said  Respondents,  J.  Otto 
Kirchheimer,  as  Tax  Assessor  of  Monroe  County;  J.  N.  Lummus,  Jr.,  as  Tax 
Assessor  of  Dade  County:  L.  O.  Hanson,  as  tax  assessor  of  Broward  County; 
James  M.  Owens.  Jr.,  as  Tax  Assessor  of  Palm  Beach  Cbunty;  A.  C.  Cour- 
son  as  Tax  Assessor  of  Martin  County;  E.  R.  Pierce,  as  Tax  Assessor  of 
St.  Lucie  County:  D.  W.  McLeod,  as  Tax  Assessor  of  Collier  County; 
Dennis  Small,  as  tax  assessor  of  Hendry  County ;  L  E.  Scott,  as  Tax  Assessor 
of  Glades  County;  P.  G.  Gearing,  as  Tax  Assessor  of  Highlands  County;  and 
Robert  l-aMartin  as  Tax  .\ssessor  of  Okeechobee  Count)-  do  receive  the  said 
lists  for  your  res|>eclive  counties  and  forthwith,  after  receipt  thereof,  do 
enter  upon  t)ie  tax  rolls  for  tiic  year  1940  of  the  counties  of  which  you  arc 
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rcsiiectively  tax  assessors,  the  taxes  or  assessments  shown  by  the  lists  so 
forwarded  and  liy  said  Chapter  10026,  Law  of  Florida,  to  be  assessed  for  the 
years  1933,  1934,  1935,  1937,  1938  and  1939  in  the  manner  provided  by  law.  and 
that  you  do  attacli  to  your  respective  tax  rolls  for  the  year  1940  upon  which 
such  Usts  and  taxes  are  commanded  to  be  entered  as  afoftsaid  liefore  delivery 
thereof  to  the  tax  collectors  of  your  respective  counties  the  special  warrant 
required  by  Section  1168  of  the  Revised  General  Statutes." 

Under  Section  1537,  C.  G.  L,,  which  in  part  Is  as  follows:  "At  the  first 
meeting  of  the  said  board  after  the  iiassaije  and  approval  of  this  law  as 
amended  in  1915,  and  thereafter  on  the  second  Tuesday  in  January  of  each 
year,  the  said  board  shall  prepare  for  each  coanly  in  which  said  distrtel  may 
tie,  ia  ti'hole  or  in  par!,  a  list  of  the  lands  lying  in  such  county  and  embraced 
in  said  drainage  district.  Such  lists  shall  describe  such  lands,  when  it  is  con- 
venient to  do  so,  by  sections,  townships  and  ranges,  and  upon  such  list  or 
lists  shall  be  designated  the  amount  assessed  by  this  Article  upon  each  section 
of  land  or  part  thereof  for  the  year  in  which  such  list  or  lists  arc  made."  it 
became  the  duty  of  the  Board  of  Co  n»n  is  si  oners  of  the  Everglades  Draittagc 
District  to  prei>are  the  list  of  lands  to  be  assessed  Sor  Everglades  Draitiage 
District  taxes,  as  provided  by  the  19^5  and  prior  Acts.  Because  of  their 
familiarity  with  the  assessment  of  taxes  for  State,  county  and  other  purposes, 
I  am  informed  that  the  commissioners  requested  the  assessors,  not  as  assessors, 
but  as  individuals,  Co  prepare  the  lit  of  the  land  within  the  district  and  as  their 
agents  to  make  up  the  lists,  which  lists  were  adopted  by  the  commissioner*. 

Neither  the  statute  nor  the  decision  of  the  court  prohibited  the  employ- 
mem  by  the  commissioners  of  the  district  of  clerical  assistance  to  aid  them  in 
the  work  required  of  them  by  law. 

Under  the  order  of  the  court  and  the  statute,  1538  C,  G.  L.  1927,  which 
provides  in  part  as  follows:  "It  shall  be  the  duty  of  the  tax  assessor  of  each 
of  the  several  counties  embraced  in  whole  or  in  part  within  said  district  to 
receive  such  list,  and  he  shall  enter  u(K>n  the  tax  roll  of  the  county  of  which 
he  is  the  tax  assessor  the  tax  or  assessment  shown  by  said  list,  to  be  assessed 
by  this  article  for  stwh  year  against  the  lands  described  in  such  list."  the  tax 
assessors  were  only  required  to  receive  such  list  and  enter  the  taxes  against 
the  lands  therein  contained,  as  provided  by  the  1925  and  prior  Acts.  It  appears 
from  the  court's  order  that  the  tax  assessors  were  required  to  extend  the  taxes 
on  the  lists  for  the  years  1933,  1934,  1935,  1937,  1938,  1939  and  1940,  as  provided 
by  Chapter  10O26.  Laws  of  Florida,  1925.  I  am  informed  thai  the  tax  assessors 
had  extended  the  taxes  on  the  lists  for  the  years  1937,  1938  and  1939  upon  the 
basis  of  the  1937  law.  tlie  tax  rolls  having  to  be  changed  to  conform  to  the 
assessments  in  the  1925  Act.  because  the  court  held  the  1937  Act  unconstitu- 
tional. I  am  informed  that  the  tax  assessors  made  up  the  tax  lists  and  ntade 
these  extraordinary  extensions  of  taxes  by  employing  extra  help  and  by 
working  overtime. 
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Section  2866,  C.  G.   L.  is  as  follows : 

"The  term  'net  income'  as  provided  liy  this  law  shall  mean  the  residue  o£ 
the  income  from  such  office  after  cledticting  all  rcasonahle  cxjienditiire  for  the 
salaries  of  clerks  and  assistants  aiid  the  necessary  expenditures  for  the  jjroper 
operation  of  said  office." 

1  ctmstriie  the  net  income  as  detined  in  this  statute  to  mean  the  residue 
of  the  income  from  the  performattce  of  official  or  statutory  duties. 

The  work  which  the  tax  assessors  have  jier formed  in  making  up  the  tajt 
lists  and  re-extetiding  the  taxes  against  the  property  in  the  Everglades  Drain- 
age I H strict  were  extraordinary  riuties  outside  of  their  statutory  duties,  which 
they  iierfornied  respcctivelv'  as  agents  of  the  Board  of  Commissioners  of 
Everglades  Drainage  District  and  pursuant  to  the  decree  of  the  court,  and  I 
am  of  the  opinion  thai  the  persons  performing  such  e.Ktraordinary  duties  are 
entitled  to  reasonable  compensalii>n  therefor,  which  should  not  be  included 
within  the  income  of  the  office  of  the  tax  assessor. 

Because  of  the  facts  hereinbefore  set  out  the  opinion  heretofore  rendcretl 
by  me  and  referred  to  herein,  on  October  30,  1940,  is  re.winded. 
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June  30.  1939— 0-4JS. 

COMPTROLLER  TO  USE  DISCRETION  AS  TO  TYPE  OF 
BOND  RKQUIRED 

Dear  Sir: 

I  am  in  receijit  of  your  letter  of  llie  30th,  in  which  you  enclose  a  lile 
containing  iiiiich  correspondence  and  a  bond  of  W.  R,  Faircloth,  Tax  Collector 
of  Holmes  County,  and  asking  me  whether  or  not  you  have  the  right  to 
disapprove  this  liond  Ijccaust  tt  is  a  personal  b<]nd  and  retpiirc  a  hond  of  a 
surety  company.  It  appears  from  the  file  that  Mr.  Faircloth  was  removed  hy 
the  Governor  for  an  alleged  shortage  and  that  <»ily  a  small  portion  of  the 
money  which  aUeitjed  to  lie  short  was  recovered  from  his  previous  bond,  which 
was  a  jiersonal  !iuret>  bond,  and  it  also  appears  that  the  Governor  has  re- 
quested that  Mr.  I'-aircloth  give  a  surety  Ixtnd  written  by  some  surety  company 
when  he  is  re-instateti.  It  further  appears  tltat  some  of  the  sureties  on  the 
tendered  tioiid  are  the  same  as  were  on  the  previous  bond. 

Section  2417,  Compiled  General  Laws  of  Florida,  1927,  provides  m  follows: 

"The  tas  collenor  of  each  county  shall  give  bond  in  a  sum  to  he  tijted 
by  the  board  of  county  commissioners  of  the  respective  county,  subject  to  the 
approval  of  the  Ct>mj)trolter  as  to  amount  and  surety.  In  fixing  said  bond  the 
lioard  of  county  commissioners  shall  take  into  consideration  the  amoimt  of 
money  likely  to   be  in   the  custody  of  the  collector  at  any  one  time," 

L'nder  this  statute  you  have  the  right  to  exercise  a  sound  discretioti  as  to 
the  type  of  bond  jou  wilt  approve,  and  it  is  my  opinion  that  in  view  of  the 
circumstances  in  this  case,  that  you  do  hai'e  the  right  to  rwiuire  a  surety  Iwnd 
written  by  a  siiretj-  comiany  and  not  accept  the  bond  upon  which  the  sureties 
are  private  individuals,  if  you  think  the  interests  of  the  State  and  county 
would  be  lietter  protected. 

September  3.  1940— 0-914. 

COMMISSIONS  WHERE  CERTIFICATES  SOLD  OR   REDEEMED 
AT   LESS  THAN   FACE 

Drar  Sir: 

1  have  your  letter  asking  whether  a  tax  collector  has  a  right  to  the  full 
commission  of  five  i>er  cent  upon  the  face  amount  of  a  tax  certificate  under 
the  provisions  of  Chapter  1S998.  .Acts  of  1931,  Laws  of  Florida,  where  the 
certificate  is  redeemed  at  less  than  the  face  amount  under  the  provisions  of 
Section  996,  Compiled   General    Laws. 

A  previous  opinion  of  this  office,  dated  August  15,  1931  {Biennial  Report 
1931-32,  page  703)  ci>nstrning  Chapter  1S978  (Senate  Bill  14XX)  held  that  the 
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tax  collector  is  entitled  to  a  conimissinii  only  upon  the  amotiiit  for  which  the 
certificate  is  sold.  Since  that  lime  our  Supreme  Court  has  construed  this  Act 
in  connection  with  sales  under  the  Murphy  A«  and  has  held  that  the  tax 
toltector  under  the  provisions  of  C.  15978  has  a  vested  right  to  the  full  com- 
mission of  five  per  cent  upon  the  face  amount  of  the  certificate  regardless  of 
the  amount  of  the  sale.     Rogers  v.  Bandy.  132  Fla.  790.  182  So.  27. 

The  language  used  by  the  Court  in  this  case  as  to  the  vested  right  of  the 
ta.x  collector  to  his  full  commission  is  so  broad  and  definite,  it  is  my  opinion 
tliat  il  would  control  the  question  now  presented  by  yon  and  require  that  the 
lax  collector  be  paid  the  full  coniniission  of  five  per  cent  upon  the  face 
amount  of  the  tax  certificate  whether  the  certificate  is  sold  under  the  provisions 
(if  the  Murphy  Act  or  redeemed  under  the  provisions  of  Section  996,  C,  G.  L. 
(Section  4,  C.  1806,  Acts  of   1919)    for  less  than  its  face  anwunt. 

October  30.  1940— 0-974. 

AUTHORITY   TO  ACCEPT   PAYMENT  OF   STATE  AND  COUNTY 

TAXES  WHEN  TAXPAYER  REFUSES  TO  PAY  EVER- 

GL.ADES    DRAINAGE  DlSTRICf  TAXES 

Dear  Sir: 

I  an!  itr  receipt  of  your  letter  of  the  28th  inst.,  with  certain  enclosures, 
in  which  yoH  call  my  attention  to  the  opinion  of  ray  predecessor,  dated  January 
1.  1932,  in  which  he  held  unconstitutional  that  part  of  Chapter  14717,  Acts  of 
1931.  forbidding  the  tax  collectors  accepting  State  and  county  taxes  when  a 
taxpayer  refuses  to  pay  the  taxes  of  the  Everglades  Drainage  District.  You 
further  call  my  attention  to  Section  53  of  Chapter  17902.  Laws  of  Florida, 
1937,  which  also  forbids  the  tax  collector  accepting  State  and  county  taxes 
without  the  payment  of  Everglades  Drainage  District  taxes.  You  -ask  my 
opinion  as  to  whether  or  not  the  tax  collectors  in  tlie  counties  comprising  the 
Everglades  Drainage  District  would  have  authority  to  accept  State  and  county 
taxes  without  requiring  pajtnent  of  Everglades  Drainage  District  taxes. 

I  have  examined  the  opim'on  of  n^  predecessor,  dated  January  I,  1932, 
the  1931  law  and  the  1937  law.  above  referred  to,  and  it  is  my  opinicm  that 
Section  S3  of  Chapter  17902,  Acts  of  1937.  is  unconstitutional  for  the  same 
reason  set  forth  in  the  opinion  of  my  predecessor,  dated  January  1,  1932,  on 
this  same  subject,  and  that  the  tax  collectors  of  the  various  counties  afTected 
do  have  authority  to  accept  State  and  county  taxes  without  requiring  the 
payment  of  Everglades  Draniage  District  taxes  for  the  years  1933,  1934,  1935, 
1937,  1938.  19J9  and  1940,  which  were  spread  upon  the  tax  books  during  this 
present  year. 

To  hold  that  the  tax  collector  might  refuse  to  accept  the  State  and  county 
tax  levied  pursuant  to  the  Constitution  and  statutory  authority,  because  of  the 
fact  that  a  taxpayer  refused  to  pay  a  special  drainage  tax  on  the  lands  in- 
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volved,  woiiUi  ht  contrary  to  tlie  provisions  of  the  Qmstitution  jiroviding  for 
the  assessiiient  anti  collection  of  State  and  county  taxes  for  the  supix>ft  of 
the  State  and  county  government,  and  might  result  in  litigation  which  would 
defer  the  pajment  of  State  and  count)'  taxes  to  such  extent  as  to  impair  the 
[iroper  administration  of  t!)e  State  and  county  government. 

November  25,  1940— 0-994. 

TAX  COLLECTOR.  AS  AGENT  OF  MOTOR  VEHICLE  COMMIS- 

StONER   CANNOT    MAINTAIN  A    MOTOR   VEHICLE 

LICENSE  AGENCY  IN  ADJOINING  COUNTY 

Dear  Sir: 

This  is  in  reply  to  your  tetter  of  Novemher  twenty- fifth.  Von  request  my 
opinion  as  to  whether  a  tax  collector  of  one  coimty,  acting  under  Section  1007, 
Revised  General  Statutes,  as  amended  <  Section  I28I,  Compiled  General  I.aws, 
Permanent  Supplement)  is  authorised  to  maintain  an  agency  for  sellitig  motor 
vehicle  licenses  in  an  ad;oinin^  county. 

It  is  my  opinion  that  the  tax  collector  can  officially  act  ofdy  in  the  county 
for  which  he  is  commissioned.  This  will  apply  to  the  performatKe  of  his 
duties  under  the  statute  above  referred  to,  as  well  as  other  duties  as  tax 
collector. 
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Circuit  Judges 

July  30,  1940— 0-881. 
EXECUTIVE  ORDER  INSUFFICIENT  FOR  ASSIGNMENT 
Dear  Sir: 

This  is  in  rcsjioiise  to  your  request  for  my  opinion  as  to  the  legal  suf- 
ticiency  of  your  executive  order  dated  the  13th  day  of  July,  A.  D.  1940, 
assigning  the  Honorable  A.  Z,  Adkiiis.  a  Judge  of  the  Eighth  Judicial  Circuit 
of  Florirta,  to  tlic  Thirteenth  Judicial  Circuit  of  Florida. 

I  note  that  the  order  directs  judge  Adkins  "*  •  *  to  proceed  to  Tampa, 
in  the  County  of  H iilshorough.  State  of  h'lorida.  and  thereupon  on  Monday. 
the  22nd  day  of  July.  A.  D,  1940,  and  as  long  as  may  he  necessary  thereafter, 
to  he  aud  a[)iiear  in  the  Circuit  Cotirt  of  the  Thirteenth  Judicial  Circuit  of 
Florida  in  and  for  Hillsborough  County,  and  to  then  and  there  assist  the 
Circuit  Judges  of  the  Thirteenth  Judicial  Circuit  of  Florida  :  *  *  *." 

In  McCall  V.  .\danis,  116  Fla.  558,  156  So.  524,  the  Supreme  Court  of 
Florida  had  under  consideration  the  sufficiency  of  an  executive  order  desig- 
nating, assigning,  and  appointing  the  Honorahle  Hal  VV,  .Adams.  Judge  of  the 
Third  Judicial  Circuit  of  Florida.  "lo  proceed  to  Crestview,  in  the  County 
of  Okaloosa,  State  of  Florida,  and  therenjion  on  Monday,  the  27th  day  of 
Augtist,  A.  D.  1934,  and  as  long  as  niaj-  Iw  necessary  thereafter,  proceed  to 
cotiduci  tlic  trial  of  all  causes  as  may  properly  come  before  him. in  said 
Court;  ♦  ♦  *." 

In  discussing  the  statute  under  which  the  said  executive  order  was  made 
and  which  in  the  hasi*  of  the  order  here  luider  consideration  and  its  purposes, 
the  Court  said ; 

"Assignment."!  by  e-vecntive  order  of  circuit  judges  are  to  he  liberall)  con- 
strued and  all  intendments  will  lie  indulged  in  lo  support  their  sufficiency  to 
confer  jurisdiction  on  the  as,<igned  judge  to  act,  wherever  there  appears  in 
the  executive  order  an)  l«sis  by  which  the  scope  and  extent  of  t!ie  assigned 
judge's  authority  can  l>e  determined. 

"But  since  the  statute  contemplates  the  executive  orders  shall  be  addressed 

to  (1)  ordering  an  exchange  of  circuits  by  circuit  judges,  (2)  asiiigiiments  to 
hold  a  regular  term  or  part  of  a  terui.  (3 1  assignments  to  hold  a  special 
term  or  part  of  such  term,  (41  or  an  assignment  to  hear  such  partictilar  case 
or  class  of  cases  as  may  lie  specified  in  the  order  of  assignment,  an  executive 
order  which  is  so  vague  and  indetlnite  that  it  cannot  be  determined  there  f rout 
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with  rcasoimlile  certainly  what  specific  duties  the  assii^ned  jiidge  is  ordered 
and  eniiKiwered  to  jitrfortn  under  the  assignment,  nor  the  dnration  thereof. 
will  be  held  bad,  and  in  a  direct  attack  upon  same  in  probihition  proceedings 
will  lie  deemed  snffident  warrant  for  issuance  of  a  writ  of  prohibition  alisolute 
against  the  assigned  judge  so  far  as  the  challenged  order  is  concerned. 

"In  the  present  case  the  court  holds  tite  assignment  of  Jtidge  Adams  in- 
sufficient hecau.'-e  of  vaKtientss  and  uncertainty  in  its  provisiims  specifying  the 
larticitlar  duties  which  ilie  assigned  iudge  is  to  iterform,  siidi  as  the  cases 
or  classes  of  cases  he  is  to  hear,  or  the  term  or  part  of  term  lie  is  to  preside 
over,  or  the  dnration  of  the  term  of  assignment  in  the  circuit  which  he  is  to 
take  over  on  an  exchange  of  circuits  as  the  case  may  he.  For  \i\t  foregoing 
reasons  the  return  of  the  respondent  judge  to  the  rule  nisi  in  prohibition  will 
he  quashed  *  *  *," 

The  order  here  under  consideration  is  subject  to  the  same  oUjcction  as  tb*.' 
one  under  consideration  by  the  Court  in  McCall  v.  Adams,  supra.  It  is  not 
an  exchange  of  circuits  by  circuit  judges,  it  does  not  assign  him  to  hold  a 
regular  term  or  part  of  such  term  or  to  hold  a  special  term  or  part  of  such 
term,  nor  does  it  assijrn  him  to  bear  any  particular  case  or  class  of  cases,  nor 
srecify  anj*  particular  case  or  ct^s  of  cases,  nor  dues  it  limit  the  duration  t>f 
such  assignment  to  the  holding  of  any  term  of  court  either  regular  or  special, 
or  any  part  of  such  term,  or  to  the  duration  of  the  trial  of  any  particular 
case  or  class  of  cases. 

It  is  therefore  my  opinion  that  the  said  order  does  not  comply  with  tlie 
contemi)lated  reciuirements  of  Section  4838  of  the  Compiled  Cietjeral  l-aws 
of  Morida.  1927. 

September  23,  1940— 0-93S. 

GOVERNOR'S  .\UTHORITY  TO  APPOINT  ADDITION,'\L  JUDGE 
DUE  TO  INCRKASED  POPULATION 

Dear  Sir: 

in  response  to  your  retguest  for  my  opinion  as  to  whether  or  not  you  have 

authority  to  aptioint  additional  circuit  judges  in  those  judicial  ctrcutn  whose 
population  is  shown  by  the  last  Federal  Census  to  have  increased  fifty  thousand, 
or  a  nrajor   fraction  thereof,   I  advise  yon  as  follows: 

Sub-paragraiJh  (c)  of  Section  45  of  .Article  V  of  the  CortsUtution  as 
amended  provides  as  follows : 

"There  shall  be  one  circuit  judge  to  each  judicial  circuit  but  additional 
circuit  judges  for  judicial  circuit  may  be  provided  for  by  law  as  authori^-ed 
by  Section  43  of  amended.. Article  V  of  ibis  Constitution^  but  the  total  number 
of  circuit  judges  apjuirtioned  to  any  one  judicial  circuit  shall  not  exceed  one 
circuit  judge  for  every  fifty  thousand  tnbaJiitants,  or  major  fraction  theregf, 
after  this  amendment  shall  have  been  put  into  eflfecl." 
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Section  43  of  amended  Article  V  of  the  Constitution  referred  to  above 
among  other  things  requires  you  to  appoint  additional  circuit  judges  as  they 
may  he  provided  for  by  the  Legislature.  In  pursuance  of  the  enactment  of 
Section  45  of  Article  V  of  the  Constitution,  the  Legislature  of  1935  passed 
Chapter  17085  which  provides  that  there  shall  be  fifteen  judicial  circuits  in 
this  State  of  not  less  than  fifty  thousand  inhabitants  each  and  the  number 
of  drcuil  judges  in  the  different  circuits  should  be  as  follows: 

Cirdtii  Judges  Circuit  Judges 

First  — Two  Ninth  ^^^..^-^^ Three 

Second  , Two  Tenth    — ™ :H™i—  Two 

Third  Two  Eleventh    ,„ Four 

Fourth  .^ t  Twelfth  _ „ Two 

Fifth    ....^.^^^ ,^,^^„,...  Two  Thirteenth    * 

Sixth   ...,j..-_v_..^..^„.^»^...^ .  Two  Fourteenth  „ — „,.  Two 

Seventh  _ Two  Fifteenth „. _.  Two 

Eighth Two 

tThree  regular  and  one  additional  circuit  judge. 

tit  was  provided  therein  that  the  luimber  of  judges  in  the  Thirteenth 
Judicial  Circuit  should  not  be  affected  by  that  Act  but  should  remain  as 
provided  under  the  then  existing  law.  Under  Sections  4769  and  4779,  C,  G.  L, 
1927.  there  were  two  circuit  judges  authorized  for  the  Thirteenth  Judicial 
Circuit,  however  I  find  that  the  law  rcgardmg  the  ntimber  of  circuit  Judjres  in 
the  Eleventh  Judicial  Circuit  was  changed  by  Cliapter  17774,  Laws  of  Florida. 
1937,  which  law  ts  as  follows : 

"Section  I.  The  mimber  of  judges  of  the  Eleventh  Judicial  Circuit  of 
Florida  shall  be  one  for  every  50,000  inhabitants  or  major  fraction  thereof, 
as  may  he  determined  pursuant  to  law," 

Vou  will  see  from  the  al>ove  outline  of  the  law  that  the  Legislature  has 
provided  a  set  number  of  circuit  judges  for  all  the  circuits  except  the  Eleventh 
Judicial  Circuit.  The  Legislature  had  the  right  to  make  this  change  under 
Section  43  and  Section  45  of  Article  V  of  the  Constitution,  See  Advisory 
Opinions  to  the  Governor:  136  So.  623;  113  So,  115, 

It  is  therefore  my  opinion  that  since  the  number  of  circuit  judges  in  each 
of  the  circuits  except  the  Eleventh  is  fixed  by  the  Legislature  at  a  static 
number,  the  number  of  circuit  judges  therein  must  remain  the  same  until  this 
number  has  tieen  chajiijed  by  law.  In  the  Ivleventh  Judicial  Circuit  the  num- 
ber of  circuit  judges  is  not  static  and  under  the  law  increases  as  the  popula- 
tion increases  and  tliere  should  be  a  circuit  judge  appointed  for  the  Eleventh 
Judicial  Circuit  for  each  50,000  inhabitants,  or  major  fraction  thereof,  re- 
siding in  the  said  circuit  and  if  it  should  be  determined  by  you  from  the  1940 
Federal  Census  that  there  is  not  a  circuit  judge  for  each  fifty  thousand  in- 
habitants, or   major   fraction  thereof,  in  the  Ek\enth  Judicial  Circuit,   that 
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.voii  ifioulH  apt'oi'^t  enough  additionat  judges  In   fultitl  the  number  required 
by  Chapter  17774, 

In  order  to  dctemiine  whether  or  not  there  now  exists  in  the  Rlcvcnth 
Judicial  Circuit  the  number  of  circuit  judges  authoriied  by  C^t'**''  '777*,  t 
wnuld  KUgKrst  that  you  request  the  Director  of  the  Census  of  the  United 
States  Government  to  inform  you  as  to  the  latest  official  tinnres  at  to  the 
populatjrjn  of  the  two  counties.  I>ade  and  Mom-oe,  that  coropoM  Uke  ESeventh 
Judicial  Circuit, 

Octoljcr  4.   1940— 0-949, 

ACTUAL  AND  NECESSARY  TRAVELING  EXPENSES  NOT 
LIMITED  TO  THREE  HUNDRED  DOLLARS  A  YEAR 

Dear  Sir: 

In  your  letter  of  the  3rd  instant,  in  which  you  state  that  Section  4738, 
Compiled  General  Laws,  1927.  tixes  three  hundred  dollars  as  the  total  amount 
to  be  allowed  circuit  judges  for  traveling  expenses,  you  call  my  attention  to 
an  opinion  of  this  oflice  in  which  it  was  held  that  Chapter  161ft4.  Acts  of 
1933,  Bxinc  the  per  diem  expciise*  of  State  cmployeei  at  $4,50,  did  not  apply 
to  circuit  judges,  who  are  constitutional  officers.  You  then  ask  my  opinion 
as  to  whether  or  not  this  opinion  should  be  construed  to  mean  that  since  circuit 
judges  are  constitutional  officers,  I  hey  would  he  entitled  to  actual  necessary 
and  reasonable  suhsistence  expenses  in  the  performance  of  their  duties,  evet 
though  same  may  exceed  $300  in  any  one  year. 

In  answer  to  your  inquiry  1  would  state  that  the  reasoning  of  tlic  former 
(pinion  should  he  applied  to  the  present  question,  and  it  is  my  opinion  that 
since  cirentt  judges  are  const  it  uticoial  officers,  and  since  Section  4  of  the 
Declaration  of  Rights  requires  that  the  courts  shall  be  kept  open  su  that  every 
person  shftll  ha\e  a  remedy  by  due  course  of  law,  and  rights  and  justice  shall 
be  administered  without  sale,  denial  or  delay,  the  Legislature  cannot  by  its 
enactment  fetter  or  interfere  in  any  way  with  the  power  of  the  courts  to  obey 
this  provision  of  the  Constitution  hy  limiting  their  expenses  to  a  certain 
amount,  when  it  is  necessary  for  the  judges  in  the  exercise  of  their  constitu- 
tional and  statutory  duties  to  expend  more  than  $300  per  year  for  their  actual 
necessary  and  reasonable  subsistence  expenses. 

November  Z,  1940— 0-977. 

RETIREMENT  UNDER  CHAPTER  19000.  ACTS  OF  W» 

Dfor  Sir: 

1  have  your  letter  asking  whether  Fred  L.  Stringer,  former  Circuit  Judge 
for  the  Fifth  Judicial  Circuit  of  Morida.  is  entitled  to  the  benefit  of  retirement 
pay  under  the  provisions  of.  Chapter  tWOO.  Act*  of  1939.  Laws  of  Florida, 
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Sect" on  1  of  Ihis  Act  provides  as  follows: 

"Whenever  any  Circuit  Judge  has  elected  to  take  the  benefits  of  this  Act 
in  accordance  with  the  terms  hereof,  and  has  served  as  such  Judge  for  twelve 
years  or  more  or  who  is  serving  the  twelfth  continuous  year  as  such  Judge, 
continuously  or  otherwise  and  has  attained  the  age  of  sixty  years  or  more,  or 
has  served  as  S'.ich  Judge  for  twenty  years  or  more,  continuously  or  otherwise, 
such  Judge  may  vohuitarily  resign  and  retire  from  his  office,  and  ui>on  such 
retirement  he  shall  l>e  paid,  rlurinp  the  remainder  of  his  natural  life,  on  his 
t;wn  monthly  reijuisition,  from  the  Circuit  Judges  Retirement  Fund  hereinafter 
estahlished.  two-thirds  of  the  compensation  heing  naid  to  such  Judge  at  the 
time  of  his  resignation  and  retirenjent ;  and  there  is  hereby  appropriated 
annually  out  of  said  Circuit  Judges  Reliremcnt  Fund  suffit'tent  money  to  meet 
the  requirements  of  this  section." 

It  appears  that  at  the  time  of  the  passage  of  this  .Act  Judge  Stringer  was 
serving  his  twelfth  continuous  year  as  circuit  judge,  and  was  more  than  60 
years  old.  He  therefore  met  the  requirements  of  the  Act  as  to  service  and 
age  which  entitled  him  to  take  advantage  of  the  .-^c!.  Section  5  of  the  Act 
provides  for  the  method  hy  which  a  qualified  judge  tnay  elect  to  take  the 
henefits  of  the  Act  as  follow.s: 

"Any  Circuit  Judge  who  may  desire  to  take  advantage  of  this  .\ct  shall, 
within  ninetj'  days  after  the  passajie  and  approval  hereof,  notify  the  State 
Comptroller  ant'  the  State  Treasurer  to  that  effect,  and  thenceforward,  so 
long  as  such  Circuit  Jtidge  shall  hold  office,  two  per  centum  shall  be  deducted 
from  each  installment  of  salary  of  such  Circuit  Judge,  and  said  amount  so 
tleductcd  shall  be  dquisited  into  a  special  fund  hereby  established  in  the  State 
Treasury  to  he  known  as  the  Circuit  Judges  Retirement  Fund." 

You  have  stated  that  the  commission  held  by  Judge  Stringer  at  the  time 
this  .\cl  liccame  a  law  expired  May  II.  19.39.  and  that  his  successor,  F.  R, 
Hocker,  was  appointed  by  the  Governor  on  May  18,  1939,  confirmed  by  the 
Senate  the  same  day  and  took  the  oath  of  office  the  following  day.  May  19, 
1939.  Voii  further  slate  that  the  records  of  your  office  do  not  show  any 
election  by  Judge  Stringer  to  take  the  benefits  of  the  .Act  until  a  letter  was 
received  from  him  on  Jul.v  20.  ly39,  and  that  this  is  borne  out  by  a  recent 
letter  from  Jiifige  Stringer  dated  Septemlicr  3,  1940,  in  which  he  states  Itiat 
he  made  elcGtitm  by  letter  dated  July  14,  1939,  addressed  to  you  and  to  the 
State  Treasurer.  You  further  state  that  no  deduction  has  ever  lieen  made 
from  any  salary  due  to  him. 

Yon  will  note  that  in  SecticHi  I  above  quoted,  and  in  Section  2,  which 
relates  to  the  retirement  of  disabled  circuit  judges,  the  language  used  is  that 
"such  judse  may  voiuntarily  resign  and  retire  from  bis  office."  Again  in 
Section  5,  above  quoted,  and  in  Section  6  relating  to  the  sjiccial  Circuit  Judge 
for  Duval  Count}',  the  language  used  is  that  after  notice  of  the  election  is 
given    tn   you    and   the    State    Treasurer,    "thenceforward,    so   lonft    as    such 
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circuit  judge  sliall  hold  office,  two  per  centum  shall  he  deducted."  It  is  clear 
from  these  expressions  in  the  l>ody  of  the  Act  atKf  also  ihe  first  [*art  of  the 
title,  "An  Act  Providing  for  the  Voluntarj-  Resignation  and  Reiirement  of 
Circuit  Judges  Under  Certain  Gmditiims,"  that  for  a  person  to  qualify  for 
retirement  ])ay  under  such  Act  he  must  at  the  ttujc  of  election  lo  take  the 
Itcnelits  hold  the  office  of  circuit  judge  so  that  he  ntight  "voluntarily  resign'' 
and  that  thenceforward  so  long  as  he  "shall  hold  office,"  the  recjuircd  de- 
ductions might  be  made  from  his  salary. 

Under  the  stetcment  of  fact  set  forth,  it  is  my  opinion  that  Judge 
Stringer  faileti  to  make  his  election  while  he  held  the  office  of  circuit  judge 
and  that  without  further  legislation,  he  is  not  entitled  to  the  benelits  under 
Chapter  190110.  AcU  of   1939. 
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January  19,  1939—0-7. 

TWO  RULE  DAYS  PER  MONTH— SECTIONS  5202,  5223,  5238,  ET 
SEQ..  COMPILED  GENERAL  LAWS  OF  FLORIDA,  1927 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  January  17  requesting 
an  opinion  as  to  whelher  or  not  there  can  be  two  rule  days  per  month  in  a 
county  judge's  court. 

Section  5202,  Compiled  General  Laws  of  Florida,  1927,  is  the  applicable 
statute  with  reference  to  the  powers,  practice  and  pleading  in  this  court  It 
reads: 

"In  alt  civil  matters,  his  powers,  terms  and  duties  shall  be  the  same  as 
those  of  a  juslifc  of  I  he  feace,  and  the  rules  of  practice  and  pleading  in  his 
court  *  *  »  shalt  be  the  same  as  those  established  by  law  for  justices  of  the 
peace  courts."     (Italics  ours.) 

I  tiiid  that  Section  5223  controls  the  pleading  and  practice  in  justice  of 
the  peace  courts.     I  quote  the  same : 

"In  all  suits  in  justice  of  the  peace  courts  based  upon  causes  of  action  not 
enumerated  in  Section  5238,  the  rules  of  pleadings  and  practice  governing  the 
circuit  courts  of  the  State  of  Florida  shall  prevail,  and  be  enforcetl,  except 
that  there  shall  l-e  t:\,-tt  rule  days  in  each  month."     {Italics  ours.) 

It  is,  therefore,  my  opinion  that  in  all  cases  not  enumerated  and  provided 
for  in  Section  5238.  there  should  be  two  rule  days  in  your  court. 

Section  5238,  et  seq.,  seems  to  provide  a  complete  course  of  action  from 
the  commencement  of  the  action  to  execution  and  it,  of  course,  controls 
wherever  applicable. 
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November  20.  1939— 0-662. 

ELIGIBILITY    OF    AN    INCUMBENT   TO    BE    ELECTED 

Dear  Sir: 

Under  date  of  November  16,  1939.  you  asked  whether  an  incumbent  of 
the  office  is  prohihited  from  filing  as  a  candidate  for,  or  being  elected  to  the 
office  of  Judge  of  Juvenile  Court  of  Orange  County  and  called  attention  to 
Section  5  of  Chapter  19113,  Acts  of  1939,  part  of  which  reads: 

"No  i>erson  shall  be  elected  to  the  office  of  Judge  of  said  Juvenile  Court 
who  holds  any  official  position  under  the  United  States.  State  of  Florida, 
County  of  Orange  or  City  of  Orlando." 

This  is  a  rather  close  question,  however,  from  consideration  of  the  entire 
Act  and  the  apparent  purjxise  of  the  provision.  I  atn  inclined  lo  the  opinion 
that  an  incumbent  is  not  prohibited  from  tiling  as  a  candidate  and  would  be 
eligible  to  he  elected  to  said  office. 

The  preceding  part  of  Section  5  of  the  Act  provides  that  a  person  to  be 
eligible  to  hold  office  shall  have  certain  qualifications,  including  the  nualification 
that  he  shall  l>e  not  less  than  25  years  of  age.  and  an  attorney  in  good 
standing,  authorized  to  practice  before  the  Supreme  Court  of  Florida,  or  one 
who  has  engaged  at  least  three  years  in  educational  or  social  welfare  work 
among  children,  or  who  has  filled  the  office  of  Juvenile  Judge  of  any  court 
having  jurisdiction  over  dependent  aTwl  delinquent  children;  and  the  purpose 
of  the  clau.se  tn  which  >'ou  call  attention  was  apparently  to  prohibit  one 
elected  to  said  office  from  holding  during  such  tenure  another  official  position 
which  mijiht  conflict  with  the  duties  of  that  office  or  detract  from  attention  to 
the  rlutics  thereof. 

In  the  event  that  the  courts  do  not  construe  said  provision  in  accorrlance 
with  this  opinion,  there  is  authority  under  which  an  incumbent  of  the  office 
would  be  eligilile  for  election  if  he  resigns  before  the  day  of  the  general 
election,  and  perhaps  if  he  resigns  before  assuming  the  new  office.  Davis  as 
Attorney  General,  etc.,  v.  Crawford,  95  Fla.  438,  116  So.  41  :  Slate  v.  Haskell, 
72  Fla.  176,  72  Sn.  651. 
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Seplember  29,  1939— O-590. 

COURT  REPORTER  FEES  FOR  TRANSCRIPTS  OF  RECORD   IN 

CRIMINAL  CASES 

D^ar  Sir: 

TTiis  is  in  reply  to  your  inquiry  of  September  27.  1939. 
Section  4876.  Compileti  General  Laws  1927  provides: 

"Upon  demand  of  the  State  Attorney  or  tlie  defendant  In  any  criminal 
ca^,  or  tlie  presiding  judge,  such  reporter  shall  furnish  with  reasonable 
diligence  a  typewritten  transcript  of  the  testimony  and  iiroceedings,  tORether 
with  the  charjies  of  the  court,  and  shall  receive  therefor  the  same  fees  for 
such  transcript  as  provided  in  Section  4874,  and  tlie  costs  for  same  shall  be 
taxed  a5  costs  in  the  case." 

Section  4874,  Cotnpilcd  General  Laws,  1927,  JixM  tlie  fees  mentioned  in 
Section  4876. 

Section  2825.  Compiled  General  Laws,  1927,  provides  that  the  county  fine 
and  forfeiture  funds  "shall  be  paid  out  only  for  criminal  expenses,  fees  and 
costs  where  the  crime  wa<i  committed  in  the  comity,  and  the  fees  and  costs 
are  a  legal  claim  against  the  county,  in  accordance  with  the  provisions  of  this 
chapter,"  following  «ith  the  provisions  relating  to  the  mtxle  of  approval  and 
]iaynient  of  claims  against  such  funds. 

Section  2H2fi.  Compiled  General  Laws,  1927,  establishes  a  statutory  portion 
of  such  funds  by  authorization  of  a  siJCcial  tax.  The  amount  of  tax  varies 
in  the  counties  under  various  Acts  affecting  one  or  more  counties. 

The  const] ttitional  part  of  the  fine  and  forfeiture  funds  consiste  of  the 
lines  and  forfeitures  collected  under  the  penal  laws  of  the  State  and  was 
established  by  Section  9  of  Article  XVI  of  the  Ccmstitiuion  of   1885. 

It  is  my  opinion,  uptm  consideration  of  the  several  provisions  of  the 
statute  and  the  Constitution,  that  the  fees  of  court  reporters  for  furnishing 
transcripts  of  te.slimony  and  proceedings  and  the  charges  of  the  court,  under 
Sections  4876  and  4874,  if  demanded  and  furm'shed  in  accordance  therewith, 
are  ta.xable  in  tl^e  ca.se  i»  which  it  is  used,  as  costs  against  the  State  or  the 
dL'feJidant  accortling  to  the  result  of  the  cause,  and  if  property  ta.vcd  against 
the  State,  that  such  fees  niay  l)e  lawfully  paid  from  the  statutory  jiortion  of 
the  hue  and  forfeiture  fund  of  the  count;-  where  the  alleged  crime  was 
committed,  u|  on  atKlit  and  ap[)roval  by  the  board  of  county  commissioners  in 
the  matter  of  other  valid  claims  against  the  tine  and  forfeiture  fund. 

See;  State  c\  rel.  Crim  v.  Juvenal.  121  Ra.  69.  163  So.  560;  Crandon  v, 
Nclson-Bullock  Co.,  109  IHa.  341,  147  So.  532, 

No  opinion  is  expressed  ui«n  tlie  question  whether  such  fees  may  be  paid 
from  the  constitutional  portion  of  the  fme  and    forfeiture  fund. 
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Although  it  may  not  be  strictly  necessary,  I  think  it  would  Ue  advisable 
for  such  transcripts  as  may  he  necessary  to  the  projier  prosecution  of  a 
criminal  charge  to  \K  olttainec!  upon  motion  \>y  the  State  Attorney  and  order 
of  approval  hy  the  pre>;iding  judge  finding  the  necessity  of  having  such 
transcript  and  demanding  [ireparatiom  thereof  by  the  reporter, 

Novcmljer  3,  1930-O-635. 

COURT  REPORT]' K  FEES— REPORTING  AND  TRANSCRIBING 

CHARGES  TO  THE  JURY  IN  OTHER  THAN 

CAPITAL  CASES 

Dear  Sir: 

An  answer  to  the  question  in  your  letter  ctf  Novemlier  2.  1939.  whether 
it  is  now  mandatory  that  charges  to  the  jury  in  other  than  capital  cases  be 
taken  do«-n  by  the  court  reporter  and  transcril>c«l  and  tiled  by  him  in  the 
cause  depends  largely  iijwin  the  view  which  the  Supreme  Court  will  take  of 
the  precise  purpose  and  intent  of  Section  215  (2t  of  the  Criminal  Procedure 
Act,  Chapter  19554.  Acts  of  1939.  and  said  Act  generally.  Said  SeclioM 
provides  that : 

"Charges  in  other  than  capital  cases  shaU  l>e  taken  by  the  Court  Reporter 
and  transcrihed  by  him  and  filed  in  the  cause." 

As  you  say.  there  have  been  many  cases  in  wSiich  neither  the  charges  nor 
the  testimony  were  taken  down  by  a  reporter  and  which  it  was  not  necessary 
to  do  so.  There  will  continue  to  be  such  cases,  and  apparently  there  is  no 
similar  provision  in  regard  to  reporting  the  evidence. 

In  the  aliseniT!  of  direct  precedent,  it  is  my  opinion  that  it  would  not  l»e 
reversibie  error  for  the  charges  ncrt  to  be  taken,  transcribed  and  filed  by  the 
court  reporter  in  a  particular  case  if  request  therefor  is  not  made  by  or  in 
l>ehalf  of  die  defendant ;  however,  I  think  that  this  x'iew  should  l>e  made 
known  to  attorneys  rejiresenting  defendants  in  order  that  they  ma_v  make  such 
request  if  desired  and  so  that  they  will  not  assume  that  the  charges  will  lie 
taken  down  and  filed  in  any  event.  (See  generally  16  C.  J.  809,  Sec.  2055. 
and  60  C.  J.  23,  et  seq..  Sec,  8.) 

Ocloljcr  31.  1939— 0-ft26. 

WITNESS  i-EES  AND  MILEAGE  OF  BEVERAGE  DEPARTMENT 
SUPERVISORS  IN  CRIMINAL  CASES 

Dear  Sir: 

L'nder  date  of  October  26  you  called  attention  to  Section  43,  paragrajih  fd> 
of  the  Crintinal  Froce*lure  Act,  Chapter  19554,  .^cts  of  1939,  which  provides: 

"(d)     No  Sheriff,  Deputy  Sheriff,  Constable,  Deputy  Constable,  Highway 
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Palrolnian,  or  otlier  person  employed  or  pa'd  by  the  State  or  any  eoMoty 
thereof  as  a  law  enforcement  officer,  shall  lie  entitled  to  witness  fees  or  to 
mileage  whtn  summoned  to  testify  in  any  court  sitting  in  the  county  in  which 
he  holds  office,  ts  emi>lt>yetl,  or  has  his  residence," 

Also  Suh-section  "a"  of  Section  1-A,  Chapter  19301,  Acts  of  l'W9  amend- 
ing the  Beveras^'e  Act,  which  proi'ides : 

'"Such  StriTcrvisor  shall  have  all  the  jiowers  of  Deputy  Sheriffs  in  the 
enforcement  of  the  lieverage  laws  of  this  State  and  in  the  prosecittion  of 
offenders  against  such  laws/'  And  you  ask  whether  supervisors  in  the  Bev- 
erage Department  arc  entitled  to  witness  fees  or  mileage  when  summoned  to 
testify  in  criminal  cases. 

Upon  consideration  of  said  statutory  provisions,  it  is  my  opinion  tliat  a 
Snpervisor  in  the  Beverage  Department  is  not  entitled  to  witness  fees  or  mile- 
age when  summoned  to  testify  in  criminal  cases  in  a  court  sitting;  in  the 
county  in  which  the  supervisor  holds  office,  is  employed  or  has  his  residence : 
and  that  if  a  supervsor  is  assigned  to  more  than  one  county  for  perforniance 
of  his  regular  duties  he  is  employed  in  each  of  such  counties  within  the 
language  and  intent  of  said   subsection  of   the   Criminal    Procedure  Act, 

September  30,  1939— 0-S88. 

WITNESS  I'EES  AND  MFLEAGE  TO  LAW-ENFORCEMENT 
OFMCERS  TESTIFYING  BEFORE  GRAND  JURY 

Dear  Sir: 

In  reply  to  your  inquiry  of  September  29,  it  is  my  opinion  that  paragraph 
D  of  Section  43  of  the  Criminal  Procedure  Act,  Chapter  19SS4,  Acts  of  1939, 
applies  to  officers  testifying  before  grand  juries  and,  therefore,  lhat_  after  the 
effective  date  of  the  Act  at  noon  on  October  10,  1939,  law-enforcement  officers 
of  the  kinds  designated  in  said  Act  will  not  he  entitled  to  witness  fees  or 
mileage  when  summoned  to  testify  before  a  lawful  grand  jury  in  the  county 
where  they   hold  office,  are  employed  or  have  their  residence. 

OctcAer  31,  1939— 0-627. 

WITNESS   FEES  AND   MILEAGE,  OF  CONSTABLES    IN 
CRIMINAL  CASES 

Dear  Sir: 

Upon  consideration  of  Section  43  (d)  of  the  Criminal  Procedure  Act, 
Chapter  195S4,  Acts  of  1939,  and  the  statutes  relating  to  constables,  my 
opinion  i*  the  same  as  yours  that  the  intent  of  said  section  is  plain  and  that 
constables  are  within  its  scope  so  that  now  a  constable  is  not  entitled  to  witness 
fees  or  mileage  when  summoned  to  testify  in  criminal  cases  in  a  court  sitting 
in  the  county  where  he  holds  office,  is  employed  or  has  his  residence. 
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December  22.  1939— Oh584. 

WITNESS   FEES  AND  MILEAGE— FRVIT  INSPECTION 
EMPLOYEE 

Dear  Sir: 

In  your  letter  of  December  20,  1939,  you  inquired  whether  the  payment  of 
witness  fees  and  rnileage  to  a  fruit  inspection  employee  is  prohibited  by 
Seclicm  43   (d)   of  the  Criminal   Procedure  Act,  Chapter  15554.  Acts  of  1939. 

1  understand  that  the  employee  involved  has  the  status  of  inspector  for 
which  provision  was  made  by  Chapter  I68SS,  Acts  of  193S,  particularly  Sec- 
tions 14-18  of  said  Act  as  amended,  and  that  he  does  not  have  authority  to 
arrest  or  general  police  power. 

It  is  my  opinion  that  (he  payment  of  witness  fees  and  mileage  to  such 
employee  for  appearing  and  testifying  in  a  criminal  prosecution  is  not  pro- 
hibited by  said  section  of  the  Criminal  Procedure  AcL 

January  IS.   1940--O-699. 

WITNESS  FEES  AND  MILEAGE  TO  LAW-ENFORCEMENT 

OFFICERS   FOR   TESTIFYING   BEFORE 

STATE  ATTORNEYS 

Dear  Sir: 

In  reply  to  your  recent  inquiry,  it  is  my  opinion  that  Section  43  (d)  of  the 
Criminal  Procedure  Act  does  hot  jirohibil  payment  of  witness  fees  or  mileage 
to  law-enforcement  officers  for  testifying  before  State  attorneys  or  county 
solicitors  in  investigations  conducted  by  them  preparatory  to  filing  informa- 
tions in  criminal  cases. 

This  result  follows  from  the  language  of  the  Act  prohibiting  payment 
of  compensation  to  such  officers  "when  summoned  to  testify  in  any  court 
sitting  in  the  county,  etc.,"  and  relates  to  testimony  taken  before  State  at- 
torneys and  county  solicitors  rather  than  in  a  court  "sitting  in  the  county, 
etc." 

I  understand  that  by  custom  and  administrative  rulings  such  compensation 
has  been  paid  in  a  number  of  counties;  however,  I  express  no  opinion,  except 
as  to  the  effect  of  the  Criminal  Procedure  Act,  as  the  question  of  comfKiuation 
under  the  prior  law  was  not  raised. 

May  25,  1940— 0-«)2-L 
WITNESS  FEES— CONSTRUCTION  OF  LAW 
Dear  Sir: 

On  May  13,  1940,  I  wrote*  you  a  letter  containing  an  opinion  as  follows : 
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"Replying  to  your  letter  of  April  17; 

"Sections  39,  40  and  41  of  the  Criminal  Procedure  Act  which  became 
effective  October  10.  1939,  deal  with  the  ijiiestion  of  securing  the  pressence  of 
witiwsses  in  cases  wherein  the  defendant  is  held  to  answer  on  any  charge  of 
murder,  rajte,  rohberj',  arson  or  kidnaping.  The  stated  sections  of  the  Crim- 
inal Procedure  Act  provide  tor  a  method  of  holding  witnesses  in  custody  in 
default  of  the  postitig  by  the  witnesses  of  security  required  by  the  magistrate. 

"Subaecticni  5  of  Section  41  of  the  Criminal  Procedure  Act  is  as  follows: 

■'  'A  witness  so  committed  shall  be  entitled  to  his  fees  as  a  witness  for 
the  period  of  his  ciimmitment.' 

"In  my  opinion  Subsection  5  of  Section  41  qtroted  above  requires  payment 
of  the  fees  of  the  two  witnesses  about  vvhom  you  inquire  for  a  period  of 
tifty-seven  days  during  which  they  were  in  custody  in  default  of  tiie  posting 
of  a  bond  hxed  by  the  magistrate,  since  in  your  letter  you  state  that  the 
defendant  in  the  case  was  cliarged  with  murder  after  the  Criminal  Procedure 
Act  became  effective." 

Since  that  opinion  was  written  the  question  has  come  up  as  to'  whether  or 
not  a  State  prisoner  prtiperly  incarcerated  itt  the  State  prison  at  Raiford, 
Florida,  is  entitled,  while  in  custody  for  an  oiTense  committed  by  him,  to 
witness  fees  for  testifying  in  another  and  separate  case  involving  other  de- 
fendants. In  the  particular  case  in  which  the  question  arose,  the  State  prisoner 
was  sent  from  the  State  prison  in  Raiford  to  a  local  county  jail  itt  order  to 
be  available  as  a  witness  in  a  subsequent  case,  and  was  held  in  the  county  jail 
for  a  uumijer  of  weeks  until  the  case  in  which  he  was  to  i«f  a  witness  was 
reached  on  the  calendar. 

Under  the  circumstances  it  has  been  deemed  necessary  to  write  this  letter 
qualifying  the  original  letter  of  May  IS,  1940  by  stating  that  the  views  ex- 
pressed in  the  letter  of  May  13  are  not  applicable  to  a  person  who  was  already 
in  custody  for  another  crime;  but  are  only  applicable  to  one  who  was  taken 
in  custody  as  a  witness  only,  and  who  lost  time  from  his  own  private  pursuits 
during  the  period  of  his  lieing  held  as  a  material  witness.  The  views  expressed 
in  my  letter  of  Hay  13  are  not  changed  in  any  way,  except  that  they  should  be 
limited  as  hereinaltove  set  out. 

November  27,  1939— 0-663. 

WITNESS  FKES— PAYMENT  TO  DEPUTY  SHERIFFS  NOT 
UNDER  BOND 

Dear  Sir: 

Referring  to  letter  of  Novemlter  15,  1939,  •  *  *  it  is  m>'  o^)  in  ion  that  a 
deputy  sheriff  duly  authorised  and  apfioiuted  by  the  sheriff  as  such,  is  within 
the  provisions  of  Section  43  (d)  of  the  Criminal  Procedure  Act,  Chapter 
19554,  Acts  of  1939,  notwithstanding  he  may  not  have  entered  into  a  bond  as 
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such  depnty,  and,  therefore,  that  he  is  not  "entitled  to  witness  fees  or  mtlcaK^ 
when  stinimoned  to  testify  in  a  court  sitting  in  the  county  in  which  he  holds 
office,  is  employed,  or  has  his  residence."  as  stated  in  the  Act, 

August  16.  1939—0-539. 

JUROR  FEES— PAYMENT  IN   PROCEEDINGS  UNDER 
SECTION  S407,  C  G.  L. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  August  15  enclosing  a 
letter  from  the  Honorable  Thomas  B.  Bird,  Judge  of  the  Circuit  Court, 
relative  to  the  fiayment  of  jurors  in  ctvil  cases  under  Section  5407,  et  seq^  of 
the  Compiled  General  Laws  of  Florida. 

Judge  Bird  states  that  under  the  opinion  of  the  Supreme  Court  in  the 
case  of  Jennings  v.  Peac<jek.  126  Fta.  743,  171  So.  821,  he  cannot  require 
deposit  of  jury  fees  and  cannot  deny  trial  by  jury.  His  construction  of  this 
decision  \f.  in  accordiiu'e  wittj  my  opinioir  to  the  Honoraltle  W.  M.  Wain- 
Wright  under  date  of  .August  2.  1939,  copy  of  which  I  am  enclosing.  The 
question  for  consideration  is  ■ 

Would  your  office  be  justiiied  in  honoring  a  requisition  for  Jury  fee*  in 
a  case  coming  under  the  alxivc  section  of  the  statutes? 

In  my  opinion  it  would  ;  this  being  the  procedure  set  forth  under  Section 
4479  of  the  Compiled  General  Laws  of  1927.  It  seems  to  l»c  authorized  by 
Section  4474,   Compiled   General   Laws  of    1927,   which    provides : 

"All  jurors  in  all  cases  in  the  courts  of  the  county  judges  of  this  State 
shall  recei\'e  three  dollars  for  each  day's  attendance  or  fractional  part  thereof, 
and  also  live  cents  per  mile  for  actual  distance  necessarily  traveled  to  and 
from  the  place  of  attendance.  Jurors  not  summoned,  hut  called  to  complete 
a  i»anel  shall  not  be  i>aid  mileage." 

Section  5410  was  the  Section  which  provided  tliat  the  party  who  desired  a 
jury  trial  would  have  to  deposit  sufReieut  money  to  pay  the  fees  but  the 
Supreme  Court  in  the  ease  above  referred  to  in  effect  held  this  section  in- 
operative. This  in  my  opinion  leaves  the  general  law  with  reference  to 
jurors  in  county  courts  in  full  effect  and  Section  4476  is  inefifective  insofar  as 
it  provides :  "  •  *  *  the  party  demanding  the  same  may  be  required  by  the 
court  or  judge  to  deposit  an  amount  sufficient  to  cover  the  cost  of  such  jury 
triaL" 

December  6.  1939— 0-674. 

JURORS  NOT  ALLOWED  MILEAGE  OUTSIDE  COUNTY  OF 

RESIDENCE 

Dear  Sir: 

On  S^temher  27,  1939,  I  referred  to  you  several  letters  addressed  to  me. 


92  BIENNIAL,  REPORT  OF  THE  ATTORNEY  GENERAL 


COUBTS  —  IkUscelluieoDB 

The  iiibject  of  inquiry  relates  to  the  question  of  mileage  to  which  a  juror 
serving  in  court  in  Orlando  was  entitled,  in  view  of  the  circumstance  that  the 
juror  had  come  from  Miami  to  Orlando.  That  is,  whether  he  was  entitled 
to  mileage  onl}  from  his  home  in  Orlando,  or  from  Miami  where  he  was 
working. 

I  note  the  statement  in  Judge  Smith's  letter,  "his  statement  ts  to  the  effect 
that  he  was  employed  and  living  at  Miami  when  the  summons  was  left  with 
his  wife  at  hb  home  in  Orlando:  that  she  mailed  it  to  him  at  Miami  and  he 
rame  here  in  response  to  same," 

One  of  I  he  qualifications  for  a  juror  is  that  he  must  be  a  resident  for  six 
months  in  the  county  in  which  he  serves.  (Section  4443,  Compiled  General 
Laws.) 

When  the  clerk  of  the  circuit  court  issues  a  venire  for  the  petit  jury,  he 
delivers  same  to  the  sheriff,  who  in  turn  serves  same  by  sending  notice  thereof 
through  registered  mail  to  the  place  of  residence  of  the  persons  named  in  said 
venire.     (Section  4464,  Compiled  General  Laws.) 

In  addition  to  the  per  diem  allowed  jurors,  they  are  entitled  to  receive 
S  cents  per  mile  for  every  mile  necessarily  traveled  in  going  to  and  returning 
from  court  by  the  nearest  practicable  route.  (Section  4473,  Compiled  General 
Laws.  > 

There  is  no  provision  of  law  for  serving  petit  jurors  outside  the  county  of 
their  residence.  Neither  is  there  any  provision  of  law  for  the  member  of  a 
prospective  juror's  family  forwarding  notice  to  him  outside  of  the  county, 
or  elsewhere,  that  notice  has  been  left  for  him  at  his  place  of  residence  as 
required   by   Section  4464,   Compiled   General    Laws. 

In  other  words,  process  for  the  service  of  persons  drawn  to  serve  as 
jurors  docs  not  nm  throughout  the  State  as  is  the  case  with  certain  other 
forms  of  process.  Section  4464  requires  that  the  notice  be  mailed  at  least 
seven  days  prior  to  the  sitting  of  the  court.  Obviously  it  was  contemplated 
that  the  prospective  jnror  would  within  those  seven  days  receive  his  notice 
at  his  residence. 

1  am  therefore  of  the  opinion  that  the  Legislature  intended  that  the  S  cents 
per  mile  for  every  mile  necessarily  traveld  in  going  to  and  returning  from 
court  by  the  nearest  practicable  route,  should  be  computed  from  his  residence 
in  the  coimty  in  which  he  serves  as  a  juror. 

August  2,  1939— O-507. 

TENANTS  NOT  REQUIRED  TO  PAY  JURY  FEE  IN  EVICTION 

PROCEEDINGS 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  August  2  propounding  the 
following  question : 
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"  *  *  *  Please  advise  what  effect  on  Section  5410,  Compiled  General  LawK, 
1^27.  the  decision  n(  the  Supreme  Court  in  State  v.  Peacock,  171  So.  821,  has." 

Section  5410,  C.  G.  L.  1927,  provides: 

"Party  demanding  jury  to  deiiosit  costs, — Should  either  party  desire  that 
sucli  issues  be  tried  by  jur>%  such  party  shall,  on  or  before  the  return  flay  of 
stich  summons.  File  notice  in  writing  with  the  clerk  of  said  conn,  and  shall, 
at  the  same  time,  deposit  sufficient  money  to  pay  jury  fees:  Provided,  that  if 
such  issue  lie  tried  in  regular  term,  and  trial  by  jury  be  so  desired,  it  shall  be 
tried  by  the  regularly  empaneled  jury  for  such  term,  and,  in  such  case,  no 
deposit  shall  be  required." 

The  Court  held  in  the  case  above  referred  to:  "•  *  *  a  defendant  brought 
hvto  court  In  such  cases  and  required  to  submit  to  the  jurisdiction  of  the 
forum  for  the  adjudication  of  his  rights  of  property  or  of  liberty  may  look 
with  contideticc  to  the  guarantees  contained  in  the  organic  law  and  demand 
and  have  a  trial  by  jury,  *  *  •  If  the  State  has  been  derelict  in  not  providing 
a  source  from  which  jurors  may  te  paid,  such  failure  cannot  be  charged  to  a 
defendant  required  to  answer  the  process  of  the  State.  If  it  turn  out  that 
the  jury  must  serve  without  pay,  it  is  unfortunate,  but  even  such  condition  will 
not  warrant  a  violation  of  the  sacred  right  to  trial  by  jury." 

And  so  it  is  that  Section  5410  is  now  inoperative  insofar  as  the  defendant 
is  concerned  in  cases  coming  within  the  meaning  of  such  statute, 

March  8,  1940.— 0-751. 

WITNESSES  AND  JURORS-RIGHT  TO  PER  DIEM  AND  MILEAGE 
WHEN  SUMMONED  FOR  BOTH  SERVICES 

Dear  Sir: 

Referring  to  j"our  letter  of  March  6  presenting  the  inquiry  of  Oerk  Roy 
Caruthers  it  is  my  opinion  that  a  person  summoned  to  serve  as  a  witness  and 
as  a  juror  on  the  same  day  is  entitled  to  per  diem  compensation  in  both 
capacities  if  he  does  attend  and  serve  or  remains  available  to  serve  tn  both 
capacities  on  the  day  to  which  he  is  summoned  but  that  he  is  entitled  to 
reimbursement  for  mileage  only  in  the  capacity  in  which  he  is  first  stimmoned. 

No  opinion  is  expressed  upon  the  result  of  claims  for  per  diem  and  mileage 
if  such  a  person  were  excused  or  prevented  from  serving  as  a  juror  or  witness 
because  of  service  in  one  of  those  capacities  as  a  different  result  might  follow 
in  such  cases. 

January  31,  1940-O-723. 
WOMEN  NOT  QUALIFIED  TO  SERVE  AS  JURORS 
Dear  Sir: 

I  acknowledge  receipt  of  your  letter  of  the  29th   instant,  asking  thai   [ 
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give  you  my  ^'iews  in  rcsjiect  to  the  qualitications  of  women  to  serve  on  juries 
and  any  other  comment   I  care  to  make  in  this  connection. 

The  iciiililicaiiims  of  jurors,  grand  and  petit,  have  licen  tixed  by  the  State 
through  legislative  enactment,  and  are  ftnmd  in  Section  4443  {2771 )  of  the 
Compiled  ( General  Laws  of  Florida,  one  of  which  qualificatifios  is  that  grand 
and  petit  jurors  shall  lie  taken   from  the  matt'  persons. 

I  know  of  no  instance  wlierc  this  particular  (juestion  has  been  adjudicated 
hy  the  Court,  hut  there  arc  cases  in  which  others  of  the  qiialitications  fixed 
by  law  have  twen  iijiheld  by  our  Supreme  Court.  The  only  reason  I  know 
why  women  may  not  lawfully  serve  as  jurors  is  because  the  Legislature  in  its 
discretion  has  not  .seen  fit  to  extend  the  qualifications  to  include  female  persons 
as  well  as  male  persons. 
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November  2,  I9J9— 0-654. 

MUNICIPAL  COURTS— FLORIDA  DRIVERS  LICENSI-:  LAW  NOT 
UNDER  JURISDICTION 

l>car  Sir: 

At  a  conference  sexeral  days  ai?o.  with  Mr.  Smith,  yoiir  chief  assistant, 
several  profilems  were  discussed  in  connection  with  the  Florida  Drivers  License 
I-aw.     Those  problems  can  he  siiSistantially  stated  as  follows: 

1.  Can  ftuinicipal  courts,  under  Section  37  of  the  Rorida  Drivers  License 
Law,  require  the  surrender  of  all  oi;erators'  and  chauffeurs'  licenses  held  by  a 
|>crson  convicted  in  said  court  of  any  offense  for  which  the  Rorida  Drivers 
License  Law  makes  mandator)'  the  revocation  of  such  licenses  hy  tile  Depart- 
ment of  Piihlic  Safety,  even  though  the  conviction  is  for  violation  of  numidpal 
ordinances  rather  than  State  laws? 

2.  Can  municipal  courts  require  tl»e  surrender  of  a  license  under  Section 
37  of  the  Florida  Drivers  License  Law  for  conviction  of  any  offense  which 
tlov!!  not  make  mandatiiry  the  revocation  of  such  license  under  the  provisions 
of  Section  38  of  the  .-^ctr 

3.  Is  a  nnmicipality  precluded  from  i>assing  ordinances  to  deal  with 
violations  of  the  Florida  Drivers  License  Law? 

It  is  my  oi>iiiion  that  municipal  courts  do  not  have  the  authority  to  require 
the  s ■■  I r render  of  licenses  upon  conviction  of  persons  for  violation  of  nnmicipal 
ordinances.  The  surrender  of  such  licenses  can  only  lie  required  by  courts 
havinif  jurisdiction  of  offenses  aiiainst  State  laws.  The  record  of  convictions 
in  municipal  courts,  however,  for  the  offenses  deiinctl  in  Section  38  of  the 
Florida  Drivers  License  Ijiw.  even  though  the  convictions  are  necessarily  for 
violaiicns  of  municipal  ordinances,  should  be  sent  to  the  Dejiartinent  of  Public 
Safety  to  Iw  considered  hy  that  department  as  evidence  authorising  a  susiicn- 
sion  or  revocation  of  licenses  pursuant  to  the  provisions  of  Section  39  of  the 
Florida  Drivers  License  Law. 

Answerins;  the  third  question,  nnuvicipalities  would  have  no  auihorlty  to 
enact  ordinances  dealing  with  violations  of  the  Florida  State  Drivers  Licenie 
Law.  To  hold  otherwise,  would  be  to  authorize  municittalities  to  enlarge  or 
restrict  hy  ordinances  the  local  operation  of  State  laws.  This  does  not  mean, 
however,  that  municipalities  do  not  have  the  authority  vested  in  thetn  by 
their  charters  and  other  laws  of  the  State,  to  pass  ordinances  dealing  with 
regulation  of  motor  vehicle  traffic. 
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October  20.  1939— 0-615. 
AUTHORITY  OF  GOVERNOR  TO  APPOINT  ASSISTANTS 
Dear  Sir: 

We  have  your  request  as  to  what  would  be  the  proper  steps  to  take  in 
order  lo  carry  into  eflfecl  your  intention  of  giving  Mr.  William  C.  Norvell  a 
foor-ycar  appointment  as  Assistant  State's  Attorney  for  the  Tenth  Judicial 
Circuit.  Von  understand,  of  course,  that  Mr.  Norvell  was  appointed  by  you 
nn  July  31.  1939,  for  a  terra  from  the  31st  day  of  July,  1939,  until  the  end  of 
the  next  ensuing  session  of  the  Senate,  unless  an  apiwintment  be  sooner  made 
and  cc-nHrmed  by  tlie  Seuute,  I  understand  it  is  your  desire  now  either  to 
issue  a  new  contniisston  or  to  tsstie  an  amended  commission  in  order  to  carry 
this  into  effect. 

.My  suggestion  would  he  that  if  you  originally  intended  to  make  the  ap- 
pointment for  four  years,  that  you  issue  Mr.  Norvell  a  new  commission  in 
practically  the  same  form  as  the  other,  except  add  the  following  at  the 
beginning  of  the  commission : 

"Where.as,  a  conimts.sion  was  issued  dated  the  3Ut  day  of  July.  1939, 
appointing  William  C.  Nor \ ell  to  the  office  of  Assistant  State's  Attorney  of 
the  Tenth  Judicial  Circuit  from  the  31st  day  of  July,  1939,  to  the  adjournment 
of  the  next  ensuing  session  of  the  Senate,  and 

"Wheheas,  the  terra  of  office  in  said  commission  should  have  been  for  a 
period  of  four  years  ending  July  30,  1943,  and  such  was  my  intention  at 
that  time, 

"Now,  Therekorc,  by  authority  vested  tn  me  as  Governor  of  the  State  of 
Horida,  I  do  hereby  amend  said  commission  nunc  pro  tunc  so  as  to  read  as 
follows:  ♦  *  *." 

After  this  the  commission  in  usual  form  can  follow,  appointing  Mr, 
Norvell  for  tliC  four- year  term. 

October  7.  1939— O-602. 
SESSION   L.\WS  TO   BE   FURNISHED  TO  ASSISTANTS 

Drar  Sir: 

In  your  letter  of  the  5th  instant  yoti  refer  to  Sectiwi  1984  of  the  Compiled 
General  Ijiws  of  Florida.  1927,  and  state  that  you  haie  been  called  upon  by 
the  As.iiistant  ?tale  Attorneys  throughout  the  State  to  furnish  them  copies  of 
the  Session  Laws:  You  observe  in  your  letter  that  the  statute  referred  to 
does  nut  direct  you  to  furnish  these  officials  copies  of  the  laws,  and  thereupon 
request  my  opinion  in  the  matter. 
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Tlie  section  of  the  statute  referred  to  in  your  letter  was  originally  enactcil 
as  Section  3  of  Chapter  1904,  Acts  of  1872,  and  later  amended  hy  Section  1  of 
Chapter  S945,  Acts  of  1909,  At  the  time  of  the  etiaotmcnt  of  this  statute  and 
its  amendment  in  1909,  the  only  prosecuting  attorney  for  the  circuit  court  was 
the  State  attorney.  Since  that  time  assistant  State  aitonieys  have  heen  pro- 
vided for  in  most  of  the  circuits,  who  are  likewise  made  prosccutinf  attorneys 
for  the  circuit  courts. 

It  is  my  opinion  that  the  provision  of  taw  referred  to  should  be  constnied 
lo  re(i"tre  that  the  assistant  State  attorneys  he  furnished  copies  of  the  taws, 
the  same  as  the  State  attorneys.  It  is  my  opinion,  therefore,  that  yon  should 
furnish  to  the  several  assistant  State  attorneys  copies  of  the  statutes  m  like 
manner  as  they  are  fvirnishetl  to  the  State  attorney. 

January  2J,  19»— 0-6, 
TERM  OF  OFFICE— SEVENTH  JUDICIAL  CIRCUIT 
Dear  Sir; 

This  will  acknowledge  receipt  of  your  tetter  rccjuesting  my  opinion  as  to 
yonr  right  to  hold  a  commission  as  State  attorney  of  your  circuit  from  April 
22,  1937,  for  a  period  of  four  years  thereafter.  You  state  that  you  have  a 
private  opinion  to  the  effect  that  under  the  amendment  to  Article  V  of  the 
Constitution  of  Florida  relating  to  the  judiciary  and  known  »%  Section  45, 
that  tl>e  term  of  office  of  State  attorneys  should  run  in  cycles  of  four  years, 
heginning  on  August  2nd,  1935,  which  is  stated  to  be  the  effective  tiate  of  the 
Act  passed  hy  the  Legislature  in  compliance  with  the  constitutional  ameid- 
ment. 

With  this    I   cannot  agree.    The  amendment   spcciticatly   provides ; 

■'  •  *  *  No  judicial  circuit  existing  at  the  time  of  the  ratification  of  this 
amendment  shall  be  aflFectcd,  altered,  or  abolished,  except  in  the  manner 
provided  in  this  amendment  for  carrying  the  same  into  execution  nor  shall  any 
e.riiling  cirtiiit  judge  or  State  Attorney  he  disturbed  in  the  lenitrr  of  his 
fifficc  until  the  expiration  of  any  coininission  held  by  him  on  thf  date  this 
ainettdiiient   is  ratified."     (Italics   ours.) 

It  seems  clear  to  me  that  you  were  not  affected  by  this  const  it  utiottal 
amendment  nor  Chapter  17085,  Acts  of  1935.  until  your  commission  had  ex- 
pired since  you  did  not  elect  to  resign  and  accejit  a  new  commission  under 
the  1935  Act,  ^I'hich,  according  to  the  Supreme  Court  commenced  July  30, 
1935,  and  that  you  cannot  now  t>e  heard  to  say  that  "my  present  commission 
although  reciting  that  it  runs  for  a  period  of  four  j-ears  from  April  22,  1937. 
in  effect  expires  July  30.  1939." 

In  an  advisory  opinion  to  the  Governor,  162  So.  346,  it  is  said  (text  page 
350)  : 

"The  obvious  intent  of  Section  45,  Art,  V,  and  of   Section  3  of  Senate 
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Bill  No.  4,  is  that  circuit  judges  holding  commissions  as  such  on  November  6, 
1934,  wlio  arc  not  given  new  commissions  as  circuit  judges  imder  Section  45, 
Article  V,  'shall  severally  continue  in  office  and  exercise  jurisdiction  until 
(the  exiiiration  of)  their  tlien  existin^^  term  or  terms  of  office  as  Judge  or 
Judges  of  the  (.'trcuits.  respectively,  in  which  the  county  of  their  resident 
may  be  included.' 

".^s  you  state  that  Hon.  L.  I^  Fabisinski  ha.'i  resigned  the  commission  as 
circuit  judge  held  hy  him  on  November  6.  1934.  «  •  * 

■■  •  ♦  *  \5  Hon.  L.  L,  Kahisinski  resigned  his  former  coni  miss  ion  and 
was  apijointed  hy  the  (Jovemor  and  confirmed  by  the  Senate  under  5Vectioti 
45,  .^rt,  V,  Constitution,  and  Senate  Bill  No.  4.  as  additional  judge  of  the 
First  Judicial  Circuit  cf  Florida,  he  should  la-  commissioned  for  a  term  of 
si.v  years,  such  term  to  Itegin  July  30,  1935,  which  is  'sixty  days  after'  Senate 
Bill  No.  4  "liccattw:  a  law'  *  •  *." 

In  the  case  of  State  v.  Bird.  163  So.  248.  the  Supreme  Court  c(noted  tlie 
above  ad^■iso^y   o(iiTiion  to   the  Governor   with  approval. 

May  10.  1939— 0-263. 
ASSISTANT.  ST.ATUS    IF  OR  IF   NOT  tX)N FIRMED    BV   SENATE 
Dear  Sir: 

I  am  in  receipt  of  your  tetter  of  the  llth  ttiaking  the  following  jnqtiiries: 

"1,  If  1  should  send  in  the  name  ot  an  Assistant  State  Attorney  to  the 
Senate  and  sul'setjuently  the  appointee  should  fail  of  conlirmatton,  can  I 
then  give  such  appointee  a  rece.ss  appointment? 

"2.  If  1  send  ill  the  name  of  an  Assistant  State  Attorney  and  t\^  should 
fail  of  coulirmation.  if  f  send  in  no  other  apiKjintment  and  make  no  recess 
apttointment.  will  the  person  now  holding  office  continue  to  hold  the  office  as 
.a  hold  over? 

"3.  If  the  Assistant  State  Attorney  approved  at  the  last  ses.sion  of  the 
Legislature  by  the  Senate  is  in  office  and  I  fail  to  send  in  the  name  of  atiy 
appointee,  will  he  continue  to  hold  office  until  the  next  session  of  the  Legis- 
lature or  until  such  time  as  I  make  a  recess  apjiointment?" 

In  answer  to  your  first  question,  I  would  state  ibat  if  you  send  in  the 
name  of  an  assistant  State's  attorney  to  the  Senate  for  cuntirniation  and  the 
Senate  fails  to  confirm  the  jwrson  whose  name  you  sent  in.  then  after  the 
Senate  has  adjourned  you  may  reapiKiint  such  (jcrson  by  a  recess  appointment. 
See  StaU-  ::  Murphy.  J^  Fla.  IS^.  IS  So.  r03. 

In  answer  to  your  second  question,  I  would  say  that  if  you  send  in  the 
name  of  an  assistant  State's  attorney  to  the  Senate  for  confirmation  and  he 
fails  to  l>e  confirmed,  and  if  you  send  in  no  other  name  for  confirmation  and 
make  no   recess    a[>potntment,   the  person  holding  the  office  will  continue   in 


BIKMNIAL  REPOBT-OF  THE  ATTORNEY  GENERAL  99 


OOVBTO  —  Stkte  Attonwy* 

office  until  a  successor  lias  qtialiFted.    See  Section  14  of  Ankle  XVI  of  the 

Constitution  which  jirovides  as  follows : 

"All  State,  county  and  rniintdi»at  officers  shall  continue  in  office  after  the 
expiration  of  their  ofikial  terms  until  their  luccessors  are  duly  qtialiBcd." 

In  answer  to  the  third  (juestiiin,  I  would  state  that  if  an  assi<<tant  State's 
attorney  con  firmed  hy  the  Senate  at  the  last  session  of  the  Legislature  is 
holding  office  and  you  fail  to  send  in  the  name  of  any  appointee,  he  will  con- 
tinue to  hold  office  until  you  make  a  recess  appointment  or  until  the  adjourn- 
ment of  the  next  session  of  the  Legislature. 
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ELECTIONS 

SECTION  I 

In  General 


March  25.  1940-0766. 

ABSENTEE  VOTINC;— ELECTOR  MAY  VOTE  IN  ANY  OTHER 

COUNTY   WHEN   UNAVOIDABLY   ABSENT  FROM   HIS 

PRECINCT  AND  MAY  VOTE  IN  OWN  COUNTY 

ON   CERTAIN    DAYS   BEFORE    DATE  OF 

ELECTION— CHAPTER  7380,  ACTS 

OF  1917,   SEC  429  ET  SEQ.. 

C.  G.  L..  CHAP.  11824, 

ACTS  OF  1927 

Pear  Sir: 

In  reply  to  yuur  letter  of  March  23  I  wish  to  advise  that  the  Supreme 
Court  of  Florida  said  in  a  very  recent  case,  to- wit,  that  of  State  v.  Rinehart, 
192  So,  819,  decided  on  January  17.  1940,  that: 

"Oiapter  7380,  Atts  of  1917.  Section  429.  et  seq..  Compiled  General  Laws 
of  1927,  f^o'i^ides  for  absunt  t  oting  in  any  oihcr  county  of  the  State  ivhen 
the  elector  is  unavoidably  absent  from  the  polling  place.  Chapter  11824,  Acts 
of  1927,  proi'ides  for  the  elector  to  vote  in  kis  home  county  on  certain  days 
before  the  day  ot  the  election  for  like  reasons."     (.Emphasis  ours.)  . 

The  Court  also  in  this  case  held  thai  Chapter  16986,  Acts  of  1935.  "  •  »  * 
is  so  amhijruous  and  loosely  constructed  that  it  cannot  be  enforced  if  purity  of 
the  liallot  is  to  be  preserved  *  *  *." 

Section  1  of  said  Act  provides : 

"Section  1.  That  any  qualified  elector  who  is  required  to  l)e  absent  from 
the  State  of  E''!orida  for  a  period  of  more  than  fifteen  days  next  prior  to  and 
including  the  day  of  any  primary,  general,  school,  municipal,  or  special  election, 
may  make  written  request  by  rnail  to  the  County  Judge  of  the  County  of  his 
or  her  legal  residence,  or  to  the  Oerk  of  the  municipality,  in  case  of  municipal 
elections,  for  an  official  ballot  to  be  used  at  his  or  her  voting  precinct  or  ward 
at  such  election." 

It  therefore  follows  that  the  only  legal  method  for  casting  absentee 
Iiallots  by  duly  qiialitled  electors  in  the  State  of  Florida  is  in  the  manner  first 
above  mentioned,  i.  e..  under  Chapter  7380,  .^cls  of  1917,  Section  429,  et  seq,, 
Compiled  General  Laws  of  Florida,  1927,  which  provides  for  absentee  voting 
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in  any  other  county  of  t'le  State  when  the  elector  is  unavoidably  abseat  from 
the  polling  place,  and  nnder  Chapter  11824.  Acts  of  1927.  which  provides  for 
the  elector  lo  vole  in  his  home  county  nn  certain  days  before  the  day  of  the 
eiection    for   like  reasons. 

December  27  1939— 0-677. 

RE-REGISTRATION  OF  ELECTORS  EMPLOYED  BY 
FEDERAL    GOVERNMENT 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  December  26.  Yoii  state 
that  all  electors  residing^  in  the  City  of  Lakeland  are  required  to  retftster  every 
two  years  and  thai  a  good  many  persons  in  I^akeland  hold  positions  in  Wash- 
ington as  clerks,  et  cetera,  with  the  Federal  Government  and  that  such  persoDs 
are  applyin:;  to  yo:i  for  transfer  of  their  registration  under  Chapter  1933J, 
Acts  of  1*5.19,  Yfxi  ask  me  to  interpret  ihe  phrase  in  Section  1  of  this  Chapter, 
"an  official  position  wilh  the  Government  of  the  United  States,"  and  jou 
propound  this  question: 

"Did  the  Legislature  intend  to  include  any  person  employed  in  a  clerical 
position  in  any  of  the  govrmmental  departments  in  Washington  or  did  the 
Legislature  intend  to  include  only  persons  who  hold  commissions  from  the 
United  States?" 

I  have  examined  this  entire  Act  as  I  do  not  think  it  would  be  proper 
to  attempt  to  determine  the  meaning  of  the  phrase  you  have  requested  me  to 
interpret  without  taking  into  consideration  such  other  language  in  the  Act 
as  will  throw  some  light  upon  this  question,  keeping  in  mind  at  all  limes  that 
the  Act  should  be  so  construed  as  to  carry  out  the  intention  of  the  LegisUttire. 

The  affidavit  seems  to  be  the  most  imftortant  part  of  the  Act  in  tliat  when 
the  affidavit  is  made  in  the  form  provided  hy  the  Legislature,  it  5s  then  the 
duty  of  the  supervisor  of  registration  to  make  the  transfer.  You  will  note 
that  the  only  rart  of  the  affidavit  that  refers  at  all  to  the  person's  employment 
requesting  the  transfer  is  the  last  sentence  thereof.     It  reads: 

"That  he  (she)  hold."!  a  position  under  the  Govemmcni  of  the  United 
States  and  hy  reason  of  the  duties  attendant  thereto  it  is  impossible  for  him 
(her)  to  appear  r>crsonaUy  before  said  supervisor  of  registration  at  any  time 
within  the  time  allowed  by  law  for  such  registration." 

1  do  not  find  the  word  "official"  in  this  affidavit.  1  am  therefore  of  the 
opiniftn  that  the  Legislature  intended  this  Act  to  apply  to  any  person  employed 
in  any  of  the  governmental  departments  in  Washington  who  by  reason  of  the 
duties  attendant  thereto  find  it  impossible  to  appear  before  the  supervisctr  of 
registration  wttliin  the  time  allowed  by  law   for  registration. 

I,  therefore,  answer  your  question  in  the  affirmative. 
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November  20,  1939— 0-6S8. 
ELECTION— INSTANCES  OF  FREEHOLDER 
Dear  Sir: 

In  reply  to  your  inquiry  of  November  16,  1939,  asking  whether  persons  of 
the  sjatus  hfirein  mwitioned  would  be  freeholders  for  the  purpose  of  voting 
in  electi<3ns  restricted  to  freeholders,  it  is  my  opinion  that  one  who  holds  title 
Ijy  inheritance  tn  an  undivided  interest  in  real  estate  by  reason  of  the  death 
of  his  kinsman  intestate  wonld  be  a  freeholder  for  such  purpose  whether  or 
not  the  efttate  has  )>een  divided  among  the  heirs. 

It  is  my  c|)traon  that  a  husband  whose  wife  holds  real  property  solely  as 
her  own  prcjperty  is  not  a  freeholder  for  such  purpose  merely  by  rKtson  of 
the  rnarital  relationsltip  l>ecause  he  does  not  by  reason  of  such  relationship 
have  an  interest  in  such  propcrtj'. 

February  IS,  1940— 0-73L 

REGISTRATION    PREREQUISITE  TO    VOTE— POLL  TAX    NOT 

REQUIRED 

Dear  Sir: 

Replyini^  to  your  letter  of  the  9th  instant,  I  refer  you  to  Section  248  of 
the  Compiled  General  Laws  of  Florida,  1927,  which  provides: 

"No  person  shall  be  permitted  to  vote,  or  shall  such  vote  l>e  counted, 
unless  the  jierson  registers  to  vote  in  the  election  precinct  in  which  he  or  she 
shall  have  his  or  her  ijermanent  place  of  residence." 

Also  Section  296,  requiring  in  case  of  the  removal  of  an  elector  from  one 
district  to  another  district  in  the  same  county,  such  elector  to  notify  the 
sapervisor  of  registration  of  such  change  of  residence,  and  return  his  certifi- 
cate of  retfistration  to  the  s'lpervisor  who  shall  at  once  enter  the  fact  in  the 
proper  registration  lK)oks  and  give  such  elector  a  certificate  of  transfer  of 
registration  in  accordance  with  such  change  of  residence. 

This  latter  reciuirement  would  not  be  necessary  where  the  elector  is 
required  to  re- register.  The  question  of  where  the  permanent  place  of  resi- 
dence is.  is  to  lie  determined  by  the  facts  in  each   individual  case. 

Vott  also  inquire  whether  candidates  for  office  are  required  to  pay  poll 
taxes  as  a  qualilication  therefor. 

By  Section  M3  of  tlie  Compiled  General  Laws  of  P'lorida.  1927,  every 
candidate  for  nomination  to  any  office  should  swear  "that  he  has  paid  his  poll 
taxes   legally  due.*'     This   requirement   appears  nowhere  else  in  the  law. 

By  Section  ^  of  Oiapter  19653.  Laws  of  Florida,  Acts  of  1939.  the 
Legislature  amended  tfie  form  of  candidates*  oath  fixed  by  Secttc«i  383,  Com- 
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I»ilcfi  General  1  jws.  and  elinunated  therefrom  the  language  above  quoted.  It 
fallows.  ihL-refore,  that  since  the  effective  date  of  Chairtcr  19663,  Acts  'if  1939, 
randidate.i  for  nurniiiatuin  to  office  art  not  required  as  a  legal  qualirication 
therefor  to  pay  any  poll  taxes. 

March  21.  1940— 0-762. 

ELECTIONS— PERSONS   UNABLE  TO  WRITE  ARE  OUALIFIED 
HLKCTORS  AND  SHOULD  BK  ALLOWED  TO  VOTE  RE- 
GARDLESS   OF    SIXTION    1    OE   CHAPTER    18407, 
L.\WS  OF   I'LORIUA,   ACTS   OF   1937— SEC 
375.  COM  P.  GEN.  LAWS,  1927,  RE.\D 
IN     PARI     MATERIA     WITH 
SAME— ARTICT.£     IV. 
CONSTITUTION 

if  car  Sir: 

This  wii]  acknowledge  r^eipt  of  your  letter  of  recent  date  requesting  my 
opinion  with  reference  to  the  procedtire  which  should  l»e  followed  lo  take  care 
of  a  clas."!  of  persons  who  cannot  read  or  write  who  wj.sh  lo  register  and  vote 
in  counties  where  there  arc  voting  machines. 

You  slate  that  Section  375  of  tlxe  Ct>roi>ilcd  General  Laws  of  1927  is 
broad  enongrh  to  take  care  of  persotis  who  cannot  read  or  write  to  register. 
You  also  state . 

"  ♦  *  *  The  jwint  of  registration  is  verj'  clear  hut  the  question  of  concern 
has  to  do  with  the  retjuirement  under  Chapter  18407.  l^ws  of  Florida,  Acts 
of  1937.  Section  1  of  this  .\ct  requires  each  and  every  voter  to  sign  an 
identiticalion  slip  and  the  signature  on  such  slip  must  be  compared  W'ith  ttie 
signature  on  the  registration  hook.  .\  person  in  this  class  being  unable  to 
write  the  Supervisor  of  Registration  wrote  his  or  her  name  on  the  registration 
book  and  made  such  notation  as  required  under  Section  1  of  the  Act,  supra. 

"Naturally  where  the  person  appearing  at  the  voting  place  to  vote  cannot 
write  the  question  is  huw  signatures  can  be  compared  or  what  method  of 
identiJication  can  be  employed  to  ascertain  if  the  pcrS4jn  appearing  is  tlK  same 
person  who  was  registered." 

1  have  carefully  considered  this  question  in  the  light  of  our  Constitution 
and  Statutes  that  yon  have  referred  to.  It  is  conceded  by  all  authorities  that 
the  right  to  virte  is  a  imtitical  right  or  privilege  to  he  given  or  withheld  at  the 
iexercise  of  the  lav»-makinK  |)ower  of  the  sovereignty.  It  can  emanate  only 
from  the  people,  either  in  their  sovereign  statement  of  the  organic  law  or 
through  legislative  enactment  which  they  have  authorized.  20  C.  J.,  Elcctioni, 
page  60. 

It  is  also  well  settled  that  the  enumeration  in  a  State  Constitution  of  the 
class  of  citizens   who  shall   he  permitted  to  vote   is  to  be   taken  as  to  all 
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matters  within  the  purview  of  the  provision  as  a  complete  and  final  test  of 
the  right  to  the  exercise  of  that  privilege  and  that  the  Legislature  can  neither 
take  from  uor  add  to  the  qualification  there  set  out  unless  the  i>ower  lo  do  so 
is  expressly  or  by  necessary  implication  conferred  upon  it  by  the  Constitution 
itself. 

In  view  of  these  weil-recottnized  principles  of  law,  it  becomes  necessary 
for  me  to  ascertain  what  our  State  Constitution  Ims  said  with  reference  to 
the  quali  llcation  of  electors  since  this  is  the  first  source  that  must  be  consulted, 
]  find  tiiat  this  question  is  covered  by  Article  VI  of  ottr  Constitution.  Section 
1  provides : 

"Every  male  person  of  tlie  age  of  ♦lenty-one  \'ears  and  upwards  that  shall, 

at  the  tinie  of  rei^i  si  ration,  be  a  citizen  of  the  United  States,  and  that  shall  have 
resided  and  had  his  habitation,  domicile,  home  and  place  of  permanent  abode 
in  Florida  for  one  year  and  in  the  county  for  six  months,  shall  in  such  county 
tje  deenied  a  qualified  elector  at  all  elections  under  this  Constitution  *  *  *." 

(Of  iiourse  since  this  time,  suffrage  lias  been  extended  to  women.) 

Section  2  provides  thati 

"The  Legislature,  at  its  first  session  after  the  ratification  of  this  Constitu- 
tion, shall  provide  b_v  law  for  the  registration  of  all  the  legally  qiiatili'd  z'oters 
in  each  county  *  *  *." 

Section  3  provides : 

"Every  elector  shall  at  the  time  of  his  re^stratton  take  and  subscribe  to 
the  following  oath  i  '1  do  solemnly  swear  or  affirm  that  I  will  protect  and 
defend  the  Constitution  of  the  United  States  and  of  the  State  of  Florida,  that 
I  am  twenty-one  years  of  age.  and  have  been  a  resident  of  the  State  of  Florida 
for  twehe  months  and  of  this  county  for  six  months,  and  I  am  'qualified 
to  vote  under  the  Constitittion  and   laws  of  the  State  of  Florida.'  " 

Section  4  provides ; 

"No  person  under  guartlianshtp.  uon  compos  mentis  or  insane  shall  be 
qt«lified  to  vote  at  any  election,  nor  shall  any  person  convicted  of  felony  by  a 
court  of  record  be  qualified  to  vote  at  any  election  unless  restored  to  civil 
rights." 

From  an  analysis  of  the  foregoine:  Sections  of  our  organic  law,  it  is 
apparent  that  it  is  not  necessary  for  an  elector  to  be  able  to  read  or  to  write 
to  qualify  as  an  elector  unless  it  can  be  said  that  Section  J  should  Ijc  so  con- 
strued for  the  reason  that  it  provides  that  every  elector  shall  subscribe  to  the 
oath  therein  set  forth  it  the  word  "subscribe"  is  to  be  construed  as  to  mean 
the  written  signature  of  the  elector  by  his  own  hand. 

This  office  previously  ruled  on  October  12,  1936,  with  reference  to  the 
w'ord   "subscribe"   as   follows: 

"The  word  'subscribe'  has  lieen  construed  to  mean  the  signing  of  a  per- 
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son's  name,  however,  wc  find  Baldwin's  Century  Edition  of  Bouvlce'*  Law 
l>ict!nnary  cites  Supreme  Court  opinions  where  it  is  said :  'Subserilie  may 
sometimes  be  CJiistrued  to  mean  to  give  consent  to  or  to  attest' '" 

This  opinion  was  rcaffirnipd  under  date  of  Aprit  ffi.  1938.  and  we  at  that 
time  called  attention  to  the  fact  thit  Scctiun  ^75,  Compiled  General  Laws  of 
Rorida.  1927  (yon  al«o  refer  to  this  Section  in  your  letter  J  indicates: 

"That  a  person  may  register  without  tteing  able  to  sigrn  his  iianie  on 
arciitint  of  pliysical  infirmity  or  on  account  of  illiteracy,  and  the  Snpervisor 
of  Registration  in  addition  to  entertnc  such  fact  shall  enter  a*  full  a  descrip- 
tion of  such  person  as  possible. " 

I  has'e  also  carefully  examined  a  legal  compilation  known  as  "Words  and 
Phrases  Judicially  Delined,"  and  1  tind  that  a  great  ntajonty  of  the  courts 
have  held  that  the  word  has  Wn  construed  to  include  the  mark  of  a  i>erson 
who  cannot  write,  his  name  Iteing  written  near  it  and  witnessed  by  a  person 
who  writes  his  iiame  as  a  witness.  Wottos  &  Phmascs,  Voltttne  7,  paite  6727. 
et  seq. 

One  dcKnttion  given  (here  is: 

•The  word  'subscribe'  when  used  in  reference  to  the  authentication  of 
a  writing  or  dociitnent,  ordinarily  implies  that  the  name  of  the  party  who 
subscribes  is  set  by  him  or  by  his  authority  at  the  bottom  or  end  of  the 
writing  or  document" 

I  prefer  to  adopt  the  definition  of  this  word  'subscriW  iltat  will  not  dis- 
franchise any  Urgt*  class  of  voters  because  I  think  that  the  proper  cotjstruc- 
tion  to  adopt  IS  one  most  favorable  to  the  elector.  (  am.  therefore,  of  the 
oi>tnion  that  since  the  Constitution  uf  our  State  has  tixed  (he  quatitk-atiwts  of 
an  elector,  it  is  lieyond  the  fiower  of  the  legislature  to  require  as  a  ctindttion 
of  registration  qualitiirations  in  addition  to  those  set  forth  in  our  fondamcntal 
law,  20  C:.  J.,  page  66,  and  that  Chapter  18407,  Laws  of  Borida,  Acts  of  1937, 
must  he  read  in  pari  materia  with  Section  375  of  the  Compiled  General  Laws 
of  Morida.  1927.  Other'vifisf,  it  would  be  necessary  for  me  tu  say  that  Section 
1,  Chapter  1S407,  Laws  of  1937,  was  unconstitutional  because  it  required  every 
voter  to  sign  an  identilicatbn  slip  and  that  same  must  be  compared  with 
signature  on  the  registration  books. 

This  law  was  no  doubt  designed  to  (irotect  the  sanctity  of  the  ballot  Itnx. 
I  ttnd  that  sucli  a  contention  was  disjMjsed  of  by  the  Su|ireme  Court  of 
Michip^n  in  the  case  of  .\ttorney  General  v,  Detroit,  78  Mich.  S45,  44  N.  W. 
388,  in   the   following  manner : 

"The  object  of  a  r^istry  law,  or  of  any  law  to  preserve  the  purity  of  the 
ballot  Ikix,  and  to  gt'ard  against  abuses  of  the  elective  franchise,  i«  not  to 
prevent  any  qualified  elector  from  voting,  or  unnc^ssarily  to  hinder  <ir  impair 
his  privilege.  It  is  for  the  purpose  of  preventing  fraudulent  vnting.  In 
order  to  prevent  fraud  at  the  ballot-liox.  it  is  proper  and  legal  that  all  needful 
rules  and  regulations  lie  made  to  tb^l  end ;  hut  it  is  not  nccessarv   tlial  luch 
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rules  and  regulations  shall  Ire  so  utircasooable  ami  restrictive  as  to  exclude  a 
large  number  of  legal  voters  from  exercising  their  franchise.  Nor  can  the 
Legislature,  in  attempting,  ostensibly,  to  prevent  fraud,  disfranchise  legal 
^•ote^s  without  their  own  fault  or  negligence.  The  power  of  the  Legislature 
in  such  cases  is  limited  to  laws  regulating  the  enjoyment  of  the  rt^ht,  by 
facilitating  its  lawful  exercise,  and  by  preventing  its  abuse.  The  right  to 
vote  must  not  be  impaired  by  the  rci^iilation.  It  must  be  regulation,  not 
destruction." 

I  therefore,  hold  that  Section  375  of  the  Compiled  General  Laws  of 
Ftoriria,  1927,  shwild  1<e  carefully  followed  by  all  registration  officers  in 
registering  persons  who  present  themselves  for  registration,  and  that  when 
any  elector  presents  himself  at  the  election  precinct  for  the  purpose  of  casting 
his  ballot,  he  should  he  allowed  lo  vote  regardless  of  the  fact  that  he  is  unable 
to  comply  with  Section  1.  Chapter  18407.  Laws  of  Florida,  .\cts  of  W37,  in 
that  he  cannot  sign  an  identification  slip.  The  election  officials  can,  of  course, 
check  this  person's  identification  with  the  descriptioii  as  set  forth  on  the 
registration  books.  This  should  be  sufficient  protection  against*  any  fraudu- 
lent attempt  lo  vote  by  any  persoji  who  is  unable  to  write  his  name. 

1  doubt  very  seriously  if  the  illustration  yon  set  forth  will  ever  occur  if 
the  registration  officers  carefully  follow  paragraph  13  of  Section  375  of  the 
Conii)i]ed  General   Laws  of   1927, 

October  8,  194&-0-9S1. 

ELECTIONS— REGISTRATION   ONLY  05=   OFFICIAL  EMPLOYEES 
OF  FEDERAL  GOVERNMENT  ARE  WITHIN  MF-.\NING 

OF  CHAPTER  19333 

Dear  Sir:  * 

Itt  your  letter  of  October  7,  you  propound  the  following  question ; 

"Can  the  wile  or  other  member  of  the  family  of  a  person  holding  an 
official  position  with  the  Government  of  the  United  States  re-register  utider 
the  provisions  of  Oiapter  19333,  .Acts  of  1939?" 

In  reply  1  wish  to  advise  that  Section  1  of  said  Act  provides : 

"Whenever  any  person  holding  an  official  position  with  the  Govertunent 
of  the  United  States  is,  b\-  reason  of  his  or  her  duties  incident  to  such 
j>osition,  reqtiired  to  be  absent  from  the  State  of  Florida  during  the  whole  of 
the  period  provided  hy  law  for  the  biennial  registration  of  qualified  electors 
to  vote  at  primary  elections  as  now  or  hereafter  may  be  required  by  law,  it 
shall  l)c  lawful  for  siwh  elector,  if  retaining  his  qiialihcalions  to  vote  under 
his  last  prior  registration,  to  make  out  and  forward  to  the  supervisor  of 
registration   for  the  county  in  which   he   is   registered  the   following  affidavit 

You  will  note  that  as  to  the  person  who  comes  within  the  meaning  of  said 
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Act,  there  are  two  requisites :  First  that  such  person  must  liolH  an  official 
position  with  the  (jovemment  of  the  United  States,  and  second  that  hy  reason 
of  his  or  her  dvities  incident  to  such  position,  he  is  required  to  be  absent 
from  the  State  of  Florida  during  the  whole  of  the  period  provided  by  law  for 
the  biennial  registration. 

A  wife  or  a  member  of  the  family  of  such  person  whti  is  penutttcd  to 
register  under  the  terms  of  said  Act  cannot  possibly  meet  ttie  two  requisites 
1  have  set  out  above. 

I  therefore  must  answer  your  question  in  the  n^ative. 

Oaober  19,  1940— O-!>60. 

VOTER  MUST  PLACE  "X"  BRFORE  NAME  OF  CANDIDATE  HE 

HAS  WRITTEN  IN  ON  BALLOT  WHEN  VOTING 

ON  VOTING  MACHINE 

Dear  Sir; 

I  am  in  receipt  of  your  letter  of  the  eighteenth  enclosing  copy  of  letter 
from  tile  County  Attorney  of  Hillsborough  County  in  which  you  ask  my 
opinion  as  to  whether  or  not  it  is  necessary  for  a  voter  to  mark  X  before 
the  name  of  a  candidate  he  has  written  in  on  the  ballot  in  order  to  make  the 
vote  legal  when  the  vote  is  written  in  on  a  voting  machine. 

When  a  voter  votes  for  a  candidate  by  writing  his  name  on  the  ballot, 
he  casts  what  is  known  as  an  irregular  ballot.  See  Section  337  (18),  C.  G.  L. 
Perm.   Supp    which  is  as   follows: 

"Ballots  voted  for  any  person  whose  name  does  not  apj>ear  on  the  machine 
as  a  qualihed  candidate  for  office,  are  herein  referred  tn  as  irreg\i!ar  ballots. 
It]  voting  for  presidential  electors,  a  voter  may  vote  an  irregular  ticket  made 
up  of  the  names  of  persons  in  nomination  by  different  parties,  or  partially  of 
names  of  persons  so  in  nomination  and  partially  names  of  persons  not  in 
nomination,  or  wholly  of  names  of  persons  not  in  nomination  by  any  party. 
Such  irregular  ballot  shall  be  dejwsited,  written  or  affixed  in  or  upon  the 
receptacle  or  device  provided  on  the  machine  for  that  purpoes.  An  irregular 
liallot  must  he  cast  in  its  appropriate  jiiace  on  the  rttachine,  or  it  sliall  l>e 
void  and  not  counted." 

This  section  of  the  law  contemplates  that  under  certain  c(niditioTis  a 
person  may  be  voted  for  whose  name  does  not  appear  on  the  machine  as  a 
fpialiHed  candidate  for  office  by  writing  in  the  name  of  such  person.  fJection 
,337   1 26),  C,   G.   L   Perm.   Supp.,  provides  as  follows : 

"All  laws  relating  to  elections  now  in  force  in  this  State  shall  apply  to 
all  elections  under  this  law  so  far  as  the  same  tnay  he  applicable  thereto;  and 
so  far  as  ^iTch  provisions  are  not  inconsistent  with  the  provisions  of  tlie  law 
pertaining  to  the  use  of  the  paper  ballot  boxes." 

The  law  governing  the  casting'  of  such  irregular  ballots  before  the  vcitii% 
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Tnachine  law  became  effective  was  Section  331.  C.  G.  L.,  1927.  and  as  construed 
by  the  Supreme  tVmrt  of  ihe  State  of  Florida  in  the  case  of  State  ex  rel. 
Nviecio  V.  Williams,  reported  in  120  So.  310,  regutres  an  X  mark  to  be  placed 
before  a  name  that  is  written  on  the  haHot  by  a  voter.  The  Court  held  that 
the  writing  of  the  name  on  the  ballot  without  also  placing  an  X  mark  before 
the  name  so  written  on  the  ballot  docs  not  constitute  a  vote  for  the  person 
whose  name  is  so  written  on  the  ballot  and  it  is  my  opinion  that  since  this  was 
the  law  in  effect  at  the  time  the  voting-machine  law  went  into  effect  that  a 
voter  must  place  an  X  mark  before  the  name  that  is  written  on  the  ballot  by 
a  voter  before  the  vote  can  ite  counted  regardless  of  whether  or  not  the 
v<rte  is  cast  in  a  polling  i>lace  where  voting  machines  are  used. 

l>cember  27,  1940— O-1016. 

ELECTIONS— DEPUTY  SHERIFFS— BY  WHOM    PAID 

DfffT  air: 

1  have  your  letter  of  the  20lh  instant,  relative  to  the  above  captioned 
matter,  the  body  of   which  reads  as   follows : 

"In  quite  a  iarge  number  of  counties  the  board  of  county  commissioners 
is  paying  the  fees  for  deputies  at  polling  places  as  required  by  Section  339, 
Compiled  Genera!  Laws,  1927.  basing  this  (laymcnt  on  the  fact  that  Section 
362,  Compiled  General  Laws,  1927.  provides  that  the  county  commissioners 
should  pay  the  expenses  of  holding  primary  elections. 

"Under  date  of  June  16,  1932  (1931-32  Biennial  Report,  page  528),  former 
Attorney  General  Landis  held  that  the  commissioners  should  not  pay  these  fees 
hut  that  they  should  be  paid  by  the  sheriff. 

"Inasmuch  as  a  great  many  sheriffs  do  not  earn  the  maximum  compensa- 
tion allowed  by  law,  if  they  are  required  to  pay  election  deputies  it  would 
mean  that  tbi.-;  ex)?ense  would  reduce  the  sheriff's  compensation. 

"In  vieik-  of  the  foregoing  facts,  will  you  please  reconsider  the  above 
mentioned  opinion  and  advise?" 

The  telter  from  this  office,  under  date  of  June  16,  1932,  referred  to  in  your 
communication,  reads  as  follows : 

"Replying  to  your  favor  of  the  13th  instant,  permit  me  to  say,  in  view 
of  the  provi.sions  of  Section  8195,  Compiled  General  Laws,  making  it  the  duty 
of  the  sheriffs  of  the  State  to  exercise  vigilance  in  the  detection  of  any 
violations  of  tlie  Primary  Election  laws  of  this  State,  and  in  the  apprehending 
of  any  violators  thereof,  it  is  my  opinion  that  the  county  commissioners  are 
not  authori2ed  to  pay  the  Sheriff  for  providing  a  deputy  at  each  polling  place 
on  Election  Day. 

"Section  339,  Compiled  General  Laws,  expressly  requires  the  Sheriff  to 
provide  a  deputy  at  each  polling-  place.     Therefore,   it  is  his  duty  to  do   so, 
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just  a*  it  would  be  his  diitj'  to  |>rov}(lr  depiilics  in  any  «ffl«Tgci»cy  to  jwevcnt 
\i(ilafions  of  law.  I  tliitik  thai  wiicrc  the  Stieriff  aciuall>  pays  each  deinrty  to 
<crvf  at  ptilliitg  places  oil  Election  Day,  he  would  be  authorize*!  to  charitc  the 
amuittits  laid  against  ttic  expctf.'ic  of  his  oHkc." 

!t  apr^cars  that  certain  other  *eitians  of  the  electiun  laur*  should  be 
cnnsideretl  in  coniiection  with  the  atMi\'c  sections. 

Your  aiteiiijon  is  called  lo  the  primary  election  law*.  Section  36Z.  Com* 
jiiled  Gtnterat    I-aw.*  of  Florida,    1927,  reading  as    follows*. 

"The  expctises  of  holding  the  itrimary  elections  herein  provided  for,  in- 
chidinji  the  ex])enses  of  preparing  all  ballots,  hlank^.  and  other  fupplies  to 
tie  hschI  at  an\  primary  elecliixi,  and  all  cxjieuses  necessarily  incurred  in  the 
preparation  for  or  the  conduct  nf  such  primary  e!ectif>n,  shall  lie  paid  out  of 
the  treasury  of  the  county  or  the  Slate,  as  the  case  may  l<e.  in  the  *amc 
manner,  with  liki-  cfTect,  and  liy  the  same  officers  as  in  the  case  of  general 
elections." 

1  IukI  iio  section  of  the  tiencral  Klcction  laws  providing  for  the  [layitKnt 
of  General  Kleclion  exjtenses  other  tlian  Sections  J06  and  311,  Oimpiled 
General  Laws  of  Florida.  1927.  Section  30b  provides  that  inspectors  and 
clerks  of  any  S|)ecial  or  General  Election  *haU  l>e  paid  (or  their  services  by 
their  respective  boards  of  cotml)'  crjmmissioners.  which  evidetitly  mean*  from 
the  county  treasiiry.  Section  J 11  provkles  tliat  counties  shall  pay  (or  the 
fM-inting  awl  delivery  of  I  allots  and  cards  of  instructions  to  voter*. 

Section  324,  Compiled  General  Lawi  of  Florida.  1927,  provides  that  the 
county  comiuissiuners  of  each  county  shall  provide  booths  or  cotitpartraeiils, 
and  Section  MiS,  Compiled  General  Laws  of  Morida,  Permanent  Supplement, 
194()  Parts,  provides  that  the  cuimiy  commissioners  in  each  couttty  shall  cause 
the  names  of  inspectors  aiKl  clerks  of  elections  to  be  published  in  a  newspaper 
published  in  the  cmitity  if  there  lie  a  newspaper  printed  in  the  ootitity. 

From  the  last  four  sections  mentioned,  it  a]>pears  to  be  ctmtemplated  that 
ihe  county  shall  pay  all  General  Election  expenses,  including  the  per  diem 
of  deputy  sheriffs  serving  at  the  polling  places.  This  view  seems  to  be 
supported  by  the  languaice  oi  Scctiim  362,  Compiled  General  Laws  of  Florida, 
1927,  al>o\e  quoted,  which  pro^-idcs  that  the  expenses  of  holding  primary 
elections  shall  he  i>aid  out  of  the  treasury  of  the  county,  or  the  State,  as  the 
case  niay  lie,  "in  the  same  manner  *  *  *  as  in  the  case  of  general  elections." 
This  language  presupposes  that  all  ex])cnscs  of  general  elections  shall  lie  paid 
out  of  the  trea.sur>  of  the  connit.  or  the  Slate,  as  the  case  may  be. 

In  further  support  of  the  view  that  deputy  sherifTs  should  be  paid  by  the 
county  for  services  at  general  election  polling  places,  your  attention  is  called 
to  the  provisions  of  the  State  Constitution  relating  to  elections,  .\rticle  III, 
Section  26.  provides  that  laws  shall  be  passed  regulating  elections  and  pro- 
hibiting under  adequate  |>cnaltics.  all  undue  influence  thereon  from  power, 
bribery,  tumult  or  other  improper  practice,    .Article  HI.  Section  27,  provides 
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for  the  election  by  the  [cople  or  ap])ointmeiit  by  the  Governor  of  all  State  and 
county  officers.  Arttelc  VJ  deals  exclusively  with  suffrage  and  elections.  It 
thiiis  appears  that  electifins  are  lioth  authorized  and  required,  and  such  re- 
quirement contein[)lates  that  the  expenses  of  elections  shall  be  paid. 

An  elect  itm  is  primarily  a  county  function  and  not  the  function  ot  the 
sheriflTs  office,  or  any  other  one  officer. 

After  a  careful  consideration  of  the  former  opinion  of  this  office,  dated 
June  13.  IM2,  and  the  foregoing  law.  it  is  my  opinion  that  deputy  sheriffs 
serving  at  ijolling  places  in  either  a  general  or  primary  election  should  be  paid 
trom  the  treasuries  of  the  respective  counties.  The  fonner  opinion,  dated 
June   16,   1932,   is,  tlierefore,  overruled. 
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February  7.  1939—0-37. 

ONLY  METHOD  OF  CHOOSING  DELEGATES  TO 
NATIONAL  CONVENTIONS 


Dear  Sir  • 

This  will  acknuwledxe  receipt  of  your  letter  of  February  4  wherein  yoa 

state  r 

"Questions  are  arising  on  whether  or  rot  political  parties  within  tlie 
meaning  of  our  primary  law  may  choose  National  Cc>mmittecm«i  and  National 
Commit  tee  worn  en  and  delegates  to  tlie  National  Convent-ion,  in  any  other 
manntr  than  in  the  primary  elections.  I  have  thus  far  advised  that  in  view 
of  Section  303  (359),  Revised  General  Statutes  it  apjiears  to  me  that  tl»e 
selection  of  the  above  named  representatives  of  any  recognijied  political  party 
coitld  l»e  chosen  only  throngh  the  procedure  of  the  Primary." 

You  ask  my  ojiinioti  upon  the  question  submitted. 

I  find  that  the  Legislature  has  very  delinitely  settled  this  question.  In  1937. 
Chapter  17897  was  enacted.  It  amended  Section  303  of  the  Revised  General 
Statutes  of  1920  (359,  Compiled  General  Laws,  1927)  as  amended  by  Seclioii 
2  of  Chapter  13761,  Laws  of  Florida,  .'\cts  of  1929,  This  section  now 
reads : 

"A  first  Primary  Election  shall  be  held  on  the  first  Tuesday  after  the  first 
Monday  in  May  of  every  year  in  which  a  General  Election  is  held  for  the 
election  of  all  political  party  officers,  National  Cf»nmiittemfn  and  Cotnmitiee- 
tn'omen,  and  delegates  to  National  CoiK'entioru  *  *  '."     (Italics  ours.) 

This  language  is  so  clear  it  doesn't  aiipear  to  me  there  can  be  any  con- 
struction other  than  the  one  you  have  placed  upon  it.  I,  therefore,  am  of  the 
opinion  that  no  political  jiarty  can  choose  National  Committeemen  and  Com- 
mitteevvomen  and  delegates  to  a  National  Convention  in  any  manner  other 
than  provided  ai)()\'e,  i.  t.,   Primary  Election. 

February  9,  1940— 0-728. 

TAX   COLLECTOR— FILING   FEE   REQUIRED  OF   NET   INCOME 

Dear  Sir: 

With  your  letter  of  the  9th  instant  you  enclose  Cojiy  of  the  letter  from  the 
Tax  Collector  of  Monroe  County,  dated  February  6,  1940,  in  which  he  states 
the  total  receipts  for  his  office  for  the  year  1939  were  $6,781,83,  expenses 
^,498.04.  making  a  net  of  $4,283.79.  He  thereupon  asked  whether  his  filing 
fee  as  a  candidate  in  the  primary  should  tie  computed  on  the  total  receipts  of 
the  office  or  the  net  of  $4,283.79. 
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Section  385,  Compiled  General  Laws,  requires  each  candidate  for  nomina- 
tion for  an  office  In  (jay  a  filing  fee.  the  amount  of  which  is  3  per  cent  of  the 
annual  salary  or  compensation  of  the  office  sought  by  the  candidate. 

Section  2865,  Compiled  General  Laws,  provides  that  each  county  official 
whose  compensation  for  his  official  duties  is  paid  wholly  or  partly  by  tees 
or  commissions  or  fees  and  commissions,  shall  receive  as  his  yearly  com- 
pensation for  his  official  services  all  the  net  income  from  suth  office  not  to 
exceed  $5,000,  60  per  cent  of  the  next  $3.(XH)  or  any  fraction  thereof.  40  per 
cent  of  the  next  $2,000  or  any  fraction  thereof,  and  25  per  cent  of  the  rest 
or  residue  thereof,  provided  that  .^uch  official  shall  not  receive  more  than 
$7,500  per  year. 

Section  2666  detnies  net  income  to  mean  the  residue  of  the  income  from 
such  office  after  deducting  all  reasonalile  expenditures  for  the  salaries  of  clerks 
and  assistants,  and  the  necessary  expenditures  for  the  proper  operation  of 
said  office. 

It  is  my  opinion  that  the  tiling  fee  required  of  the  Tax  Collector  o£ 
Monroe  County  is  3  per  cent  of  tlie  net  income  of  his  office  for  the  year  1939 
as  atxive  detined. 

October  25.  1939— 0-648. 

PRIMARY   ELECTION— METHOD  OF  SELECTING 
N.^TION.^L  COMMITTEEMEN 

Deifr  Sir: 

In  reply  lo  the  inquiry  as  to  whether  a  vacancy  in  the  office  of  National 
Committtenian  of  a  political  party  as  detincd  by  the  statutes,  occurring  sub- 
sequent to  the  effective  date  of  Chapter  19663,  Acts  of  1939,  being  H6use  Bill 
Ko.  1182,  must  lie  filled  by  a  primary  election  called  by  the  executive  com- 
mittee of  such  polit'cal  i»arty. 

It  was  sugfjested  that  such  vacancy-  must  be  titled  by  a  primary  election 
unfter  Section  4  of  said  Chatiter  1966J. 

It  is  my  opinion  that  a  vacancy  in  the  position  of  National  Committeeman 
of  3  imlilical  party  as  defined  by  the  statutes,  occurring  subsequent  to  tlie 
effective  date  of  said  Act  of  1939,  need  not  be  filled  by  a  primary  election 
called  by  the  executive  committee  of  such  political  [)arty,  and  that  Section  4 
of  Chapter  19663,  .\cts  of  19.19.  does  not  govern  the  mode  of  selection  of 
National  committeeman. 

Said  Section  4  of  Chapter  19663  in  terms  refers  only  to  a  vacancy  in  "a 
State  office"  or  a  vacancy  in  "a  county  office."  A  member  of  a  National 
Executive  Committee  of  a  political  party  is  not  a  State  or  county  officer, 
and  before  the  enactment  of  said  .Section  4  of  the  .\ct  of  1939,  the  .-ielcction 
of  meml>ers  of  such  committees  was  held  to  be  governed  by  Section  28  of 
Chapter  6469,   ,^cts  of   1913,  bein^  Section  389,  Compiled    General   Laws  of 
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1927,  that  is.  by  resolution  of  the  State  Executive  Committee  of  the  polittcat 
jiarty  concerned,  for  selectitm  of  members  of  such  national  committees  in  the 
primary  elections,  if  so  desired  and  declared  by  resolution  of  the  State 
Executive  Gsmmittee.  State  ex  re!.  West  v.  Gray,  124  Fla.  528,  169  So.  36: 
and  State  ex  rel.  West  v.  Gray,  124  Fla.  530,  169  So.  37. 

Therefore,  it  i>  my  opinion  that  a  vacancy  in  the  position  of  National 
Committeeman  of  a  political  party  is  to  be  filled  at  the  option  of  the  State 
Executive  Committee  in  the  manner  authorized  by  Section  389.  Compiled 
General  Laws,  1927,  I  he  same  as  before  adoption  of  said  Act  of  1939, 

March  27.  1940— 0-769. 

BALLOTS- SECTION  321  C.  G.  L.  AND  SECTION  401  C.  C.  L. 

PRESCRIBE  FORM  OF  BALLOT,  AND  OESIGNATION 

FOLLOWING   NAMES  OF  CANDIDATES 

NOT   AUTHORIZED 

Dear  Ste: 

This  will  acknowledge  receipt  of  vonr  letter  of  today  attaching  thereto 
a  sannple  ballot  of  another  State  showing  the  names  of  candidates  for  office 
with  a  line  underneath  each  name  showing  whether  the  candidate  has  been 
endorsed  by  a  group  and  whether  the  candidate  favors  some  given  person  for 
President,  and  in  some  instances  s^tes  apparently  what  the  candidate  stands 
for. 

You  state  that  you  fiave  been  asked  if  the  Florida  ballot  in  our  apprc«ch- 
ing  primary  could  carry  similar  desig^nations  following  the  names  of  candi- 
dates appearing  on  the  ballot.     Von  request  me  to  advise  you  ; 

"In  view  of  Section  321  C  G.  U  and  Stsction  401  C.  G,  L.  *  '  *  if  the 

Secretary  of  State  should  permit  nn  the  certificate  sent  out  to  the  counties 
as  a  basts  for  printing  the  ballots  designations  as  above  mentioned  following 
the    nanie^   of  the  qualified  candidates." 

In  reply  I  wish  to  advise  that  I  have  examined  Section  321  C.  G.  L.  and 
Section  401  C.  G.  L,,  and  I  find  that  the  Legislature  has  been  very  specific  as 
to  the  form  of  ballot  to  be  used  in  our  election.  As  a  matter  of  fact,  the 
Legislature  has  inserted  in  its  various  .^cts  relating  to  the  form  of  ballot  a 
sample  ballot  to  be  used  and  provided ; 

"(Ifficial  ballots  for  primary  elections  shall  be  printed  in  substantially  the 
following  form."  Section  401,  C,  G.  L„  1927,  Permanent  Supplement,  Volume  I. 
I,  therefore,  belie\'e  that  any  deviation  from  the  official  form  of  ballot  set 
forth  in  said  section  would  be  wholly  unwarrantf^d  and  from  an  examination 
of  the  ballot  tlmt  you  have  submitted,  I  do  not  l>etteve  same  to  lie  "sutk- 
stantiall)"  the  form  provided  by  law. 

^\  therefore  am  of  the  opinion  that  you  xhould  strictly   follow   in  your 
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certificate  that  you  send  out  to  the  counties  as  a  hasis  fur  firinting  the  ballots, 
the  iifRcial  form  as  set  forth  in  Section  401  that  I  have  ahovc  c|uoted,  and  it 
wo;iIcl  not  1h"  prr.jicr  for  our  ballot  to  carry  the  designations  following  the 
names  of  candidates  similar  lo  the  ones  upon  the  ballot  you  submitted  from 
another  State. 

April  15.  1940— 0-783. 

CAMPAIGN   KXPENSE  STATEMENTS— CANDIDATES   EOR  DELE- 
GATKS  TO  NATIONAL  POLITICAL  CONVENTIOS  AND 
PARTV    EXECUTIVE   COMMITTEES   RE- 
QUIRED TO  FILE 

Dear  Sir: 

This  is  in  response  to  ytnrr  letter  of  the  1 5th  instant,  requesting  my 
opiriion  as  to  whether  the  ftrovision  cf  Section  421  of  the  Compiled  General 
Laws  of  I'^liirida,  1927,  rtxiuiring  each  and  every  candidate  for  nomination  in 
a  prima rj*  to  tile  a  detailed  itcnu'zed  statement  of  his  campaign  expenses.  Is 
applicable  to  aivl  bindiujj  upon  candidates  for  delegates  to  national  political 
com'entions  and  for  political  party  executive  committeemen  and  committee- 
women. 

The  requirement  for  tiling  campai.Htn  exjjense  statements  applies  to  ''each 
aixi  every  candidate  for  nomination  in  a  primary  election  ♦  *  ♦  for  any  *  ♦  * 
office  or  position."  Candidates  for  delegates  to  party  conventions  and  for 
(tarty  e.xeciiiiivL'  committeemen  are  not  as  such  candidates  for  office,  hut  they 
are  candidates  for  party  positions  and  come  within  the  purview  of  said  Section 
421  requiring  detailed  itemized  statements  of  their  campaign  expenses,  and 
failure  to  complj'  with  that  requirement  subjects  them  to  the  .same  penalty  as 
is  in  said  Section  imiiosed  upon  candidates  for  nomination  to  an  office,  to  the 
extent  of  denying  to  them  the  right  to  have  their  names  placed  ujiou  the  ballot 
to  be  used  in  the  primary  election;  and  upon  their  failure  to  comply  with  the 
said  rc<|uircment,  it  liecomcs  the  doty  of  the  proper  officers  to  certify  tliat 
such  candidates  have  failed  to  file  such  statement  or  statements,  and  thereupon 
their  names  shall  not  be  placed  upon  the  ballot  to  he  used  at  such  primary 
election. 

This  provision  of  the  statute  has  apparently  been  considered  and  construed 
by  the  Supreme  ('ourt  of  Morida  as  being  applicable  to  candidates  for  the 
pijsitions  of  party  executive  committeemen  and  delegates  to  national  political 
conventions,  as  evidenced  by  the  expression  of  the  Court  found  in  State  ex  rel. 
J.andl$  V.  Carson,  114  Fla.  4S1,  154  So.  150.  as  follows: 

"The  provision  of  the  statute  forbidding  comniissions  or  certificates  of 
election  or  of  nomination  to  be  given  lo  those  candidates  who  faile<l  to  file 
their  expense  statements,  refers  to  nominations  in  the  priniarj'  elections  as  to 
the  election  of  party  executive  committees,  degelates  to  national  conventions, 
etc.,   in   primary   elections," 
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It  is  intc  tllat  the  quoted  stateinent  of  the  Conn  was  dictum  in  the 
particular  ca^ie,  hut  the  opinion  wna  concurred  in  hy  all  memhtrs  of  the  Court, 
and  I  take  it  that  it  is  a  sufficient  ^nide  fur  administrative  officers  as  to  the 
[iroiitr  construction  to  l>e  t>liic«i  up<m  the  said  statute  in  respect  to  its  scope 
and  application  here  under  consideration. 

In  reaching  the  conclusion  1  have  in  this  matter.  I  have  not  overlooked 
and  am  not  unmindful  of  the  opinions  ot  my  predetesstirs  in  office  holding  a 
contrary  view  but  in  view  of  the  quotcti  expression  of  the  Supreme  Court 
and  upon  a  very  careful  consideration  and  analysis  of  the  statute  involved  and 
the  reason  back  of  it  I  feel  tt  tny  duty  to  overrule  all  opinions  of  this  office 
heretofore  rendered  holding  a  contrary  view. 
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July  2S,  1939--O-S03. 

NOT  AUTHORIZED  FOR  PURPOSE  OF  REFERENDUM  ON 
COUNTY-WIDE   FIRE  CONTROL 

Deitr  Sir: 

I  am  ill  rectript  of  your  letter  of  the  21  sL  in  which  you  inquire  as  follows: 

"Pleasu  advise  if,  in  your  opinion,  a  si)ecial  election  could  Ite  called 
specitically  for  the  purpose  of  a  referendum  on  coimty-widc  tire  control  under 
the  provisions  of  Cliajiter  17024,  Acts  of  1935." 

Section  11  of  Uiapier  17024,  Laws  of  Florida,  Acts  of  1935,  provides  as 
follows : 

"No  Board  of  County  Commissioners  which  is  not  now  eni;jaged  in  fire 
control  work  shall  hereafter  be  authorized  under  the  provisions  of  this  Act 
to  establish  and/or  maintain  any  fire  control  onit,  unless  and  until  the  terms 
hereof  shall  he  ratified  by  an  affirmative  vote  of  a  majority  of  the  qualified 
electors  of  such  county  voting  in  the  election  at  which  the  question  is  sub- 
mitted. The  submission  of  said  question  to  a  vote  of  the  electors  may  be  at 
aiiy  special  or  nctjcral  election  iiotv  protidcd  for  by  l<m',  and  the  laws  per- 
taining to  and  sovemtng  such  special  or  general  election  shall  govern  the 
referendum  election  to  be  held  on  the  establishment  and/or  maintenance  of 
fire  control  units.  The  qnestion  cm-  matter  to  be  decided  and  determined  by 
said  electors  at  said  election  shall  he  stated  upon  the  ballots  usee!  in  said 
election  as   follows : 

"For  a  County  Fire  Control  Unit  * 

"Against    a    Count}-    Fire    Control    Unit 
"The  result  of  such  election  shall  lie  canvassed  and  returned  as  general 
elections  for  the  election  of  county  officers  in  said  county  are  canvassed  arid 
returned,   and   the   residt   thereof   shall   l>e   certified   to    the    Board   of   County 
Commissioners  by  the  County  Canvassing  Board." 

You  will  note  that  this  section  does  not  provide  that  an  election  may  lie 
called  to  submit  the  referendum  question  but  states  that  it  "may  be  at  any 
special  or  general  election  now  provided  by  law."  It  seems  to  me  that  this 
law  does  not  authorise  the  calling  of  a  special  election  to  submit  only  the 
question  of  a  referendum  on  coimty-wide  fire  control  but  can  be  submitted 
only  at  some  special  or  general  election  now  provided  for  by  law. 
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January  19,  1939-0-8. 

FLORIDA  WORKMEN'S  COMPENSATION  ACT— SECTION  «(!})— 

CANCELLATION    OF    INSURANCE    UPON 

REQUEST  OF    EMPLOYER 

Gcntli'mea: 

This  is  ill  rei>l}  to  your  letter  of  January  17.  Von  call  my  attention  to 
thf  i)rtiiisions  of  Section  42  (b)  of  the  Florida  Woricmcn's  Compensation  Act, 

wliich  reads  as  follows : 

"No  contract  or  policy  of  insurance  isstied  by  a  carrier  under  this  Act 
shall  he  cancelled  prior  to  the  date  specified  in  such  contract  or  policy  for  its 
expiration  nnlil  at  least  thirty  days  have  elapsed  after  a.  notice  of  cancellation 
has  l>een  sent  tn  the  Commission  and  to  the  employer  in  accordance  with  the 
provisions  of  stit)di vision  (c)  of  Section  18." 

You  ret(uest  my  opinion  as  to  whether  or  iKit,  when  the  employer  has 
surrendered  his  policy  to  the  carrier  and  requested  cancellation  thereof,  the 
carrier  would  he  liable  for  a  period  of  at  least  thirty  days.  In  other  words, 
could  an  employer  procure  the  immediate  cancellation  of  such  a  policy  ol 
insurance  ? 

Section  42  (b)  of  the  Act  has  a  twofold  purpose.  In  the  first  place,  if 
the  carrier  de.sircs  to  cancel  the  insurance  the  employer  has  thirty  days  in 
which  to  replace  the  coverage.  Secondly,  when  a  policy  of  insurance  is 
cancelled  ihc  [■"lorida  lndu.<itrial  Commission  has  sufficient  notice  to  enable  it 
to  take  such  steps  as  may  be  necessary  to  enforce  the  provisions  of  the 
Florida  Workmen's  Compensation  Act  requiring  emjiloyers  to  secure  the  pay- 
ment of  compensation.  By  reason  of  this  second  purpose  hereinabove  referred 
to  it  is  essentia!  that  notice  of  cancellation  be  given  to  the  Morida  Industrial 
Commission  when  the  employer  desires  to  cancel  the  insurance. 

It  is  my  o|)iiiion  that  either  the  employer  or  carrier  must  give  the  thirty 
days  notice  to  the  Commission  required  by  Section  42  (b)  as  a  prerequisite 
to  terminating  liai>ilily  under  the  insurance  jiolicy  to  employees.  This  view 
finds  support  in  the  decision  of  the  Supreme  Court  of  Indiana  in  the  case  of 
American   Employers   Insurance  Company  v.  Huffman.   187  N.  E.  410, 

January  25,  1939—0-18, 

WORKMEN'S  COMPENSATION— APPLICATION  OF  REQUIRE- 
MENT OF  INSURANCE  CARRIER  CONCERNING 
EXTENT  OF  COVERAGE 

Dear  Sir: 

This  is  in  rejily  to  your  letter  of  January  23  with  enclosures. 
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From  the  tile  submitted  and  from  our  conferenecs  on  this  matter  I 
tinderritand  that  the  facts  are  siilistantially  as  follows:  There  is  a.  rule 
foJliwed  liy  insurance  companies  writing  Workmen's  Compeiisation  Insur- 
ance  A'hich   rt^ds  as   follows: 

"L'nder  no  circinnstances  shall  a  policy  lie  written  to  cover  only  a  part 
*)f  a  specitic  location  of  a,  given  risk,  leaving  another  i>an  of  the  same 
location  uninsured.  The  entire  operations  of  any  one  employer  at  a  specitic 
ItKratitm  shall  be  covered  hy  a  single  policy.  Policies  .shall  l>e  written  upon 
the  ha  sis  of  the  entire  payroll  for  the  operations  of  the  employer  which  are 
the  suhject  of  insurance." 

One  M.  S.  Wiggins,  of  SeminoJe  County,  operates  a  vegetable  packing 
house.  On  continuous  premises  adjacent  to  the  packing  house  a  partnership 
of  svhich  Mr,  Wiggins  is  a  member  operates  a  ceicrv  farm.  The  two  busi- 
nesses are  entirely  separate  from  one  another  and  there  is  no  interchange  of 
labor  between  them.  It  \vould  further  appear  that  \fr.  Wiggins  either  has 
elected  or  intends  to  elect  to  brinj;  the  packing  hoii?e  under  the  provisions  of 
the  W'orkmen's  Compensation  Act  in  accordance  with  the  waiver  provided 
in  Sectitm  4  (h)  of  the  Act.  The  insurance  company  contends  that  by  reason 
of  the  rule  hereinabove  set  forth  insurance  must  be  carried  on  the  celeiry  farm 
as  well  as  the  packing  house  if  either  is  to  be  insured. 

By  reason  of  the  authority  vested  in  vou  utider  Section  J8  of  ihe  Work- 
men's Compensation  .Act  concerning  in.surance  rates  and  class! licalions  this 
matter  was  prcsoued  to  you  for  determination.  You  request  nrj-  opinion 
ctmccming  the  proper  solution  of  the  problem  here  presented. 

To  licgin  with,  t  might  say  thai  the  rule  followed  by  the  msurance  carrier 
is  not  unreasonable  or  improper.  The  rule  is  intended  to  eUmituite  confusion 
with  regard  to  the  extent  of  coverage  under  particular  compen.'sation  i>olides. 
If  a  single  employer  were  to  hire  two  types  of  labor  on  the  same  premises, 
one  c.scmftt  and  the  other  non-exempt,  there  is  a  very  great  possibility  that 
hy  reason  of  the  confusion  which  must  necessarily  exist  nnder  such  circum- 
stances, t!ie  insti  ranee  carrier  would  lie  called  upon  to  pa>-  or  at  least  defend 
s^ainst  claims  for  which  it  received  no  premium  and  had  not  contracted  to 
cover  in  its  [>oliey. 

The  difficulty  here  is  not  with  the  rule  hut  with  the  enforcement  of  the 
rtile.  Assummg  the  facts  hereinabove  stated  to  he  true,  the  reason  for  the 
rule  here  considered  \\'Ould  not  apply.  It  is  therefore  my  opinion,  predicated 
ujmn  a  st:ite  of  facts  in  which  it  is  shown  that  the  two  types  of  businesses 
involved  are  entirely  seiMirate  and  distinct  and  ttiere  could  be  no  practical 
problem  from  confusion,  that  the  rule  of  the  insurance  carrier  hereittabove  re- 
ferred to  should  not  Ix-  ap])lied.  To  so  ai>ply  it  would  violate  Sub-.seetion  4  of 
Section  36  of  the  W^orkmen's  Compensation  .\ct  prohibiting  a  rating  organiza- 
tion or  insurer  from  charging  any  rate  which  discriminates  unfairly  between 
risks  within  this  State  of  esseniialh  the  same  hazards. 
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March  18,  1539—0-117. 

BEXEVOLEKT     MUTUAL     BENEFIT     ASSOCIATIONS— CHAPTER 

15886,  ACTS  OF  1933,  AS  AMENDED  BV  CHAPTER 

16802.  ACTS  OF  IWS 

Di-ar  Sir: 

This  is  in  reply  to  your  letter  of  March  16. 

Vou  call  my  attetitiwi  to  a  particular  conrpatiy  oreaiii^ed  timkr  Cliaider 
15885.  I^ws  of  Roritla,  Acts  of  1933.  as  ammiied  l>y  Chapter  KiWB.  1-aws  of 
Klorida.  Ans  of  1935.  It  would  apjwar  that  this  i»articiilar  comftativ  is  one 
which  hatl  lifen  in  ojwration  prior  to  the  tnactmeut  of  ihc  almve  statute*  aiKl 
which  had  reorgani!:ed  under  the  provisions  of  same.  Certain  (H)licics  have 
Iieeii  issued  by  this  comiiaiiy,  desi|iniated  bj'  the  letters  "S.  L."  replacing  certain 
certihcates  issued  to  the  same  individuals  prior  to  tite  re-incor|ioration  of  the 
comiiany  as  aforesaid.  Kor  some  months  the  company  has  been  levying  special 
assessments  against  the  holders  of  said  "S.  L."  certificates  which  have  not 
been  levied  against  holders  of  tither  certificates.  The  company  now  projioscs 
to  increase  the  regular  rrtonthly  assessments  against  the  holders  of  the  "S.  L." 
certilicates  to  an  amoimt  greater  than  the  $1^5  per  month  stated  in  the 
certilicates.     Stich    certificates,  however,  contain  the    following   provision: 

"It  is  understood  and  agreed  that  Ltie  assessment  fates  under  this  certificate 
are  not  based  upon  calculations  from  any  mortality  table  with  assumed  rate 
of  interest  asHi  that  they  may  be  increased  if  necessary  to  comply  with  the 
provi.sions  vf  this  certificate  and  in  accordance  with  the  laws  under  which  it 
is    issued." 

Vou  request  my  opinion  conceriung  the  following  specific  questions: 

1.  Does  the  comjiany  have  the  legal  right  to  raise  the  assessment  rate  as 
hereinabove  proiwscd? 

2.  Does  a   company    organized  under   the   laws    hereinabove   referred   to 

have  the  legal  right  to  levy  special  assessments  against  one  group  or  class  of 
certificates  which  are  not  levied  against  other  groups  or  classes? 

3.  l>oes  the  authority  given  you  as  Insurance  Commissioner  to  approve 
or  disapprove  membership  certificates  issued  by  companies  operating  nnder 
the  laws  hereinabove  referred  to  give  you  the  tight  to  disapprove  a  profK>scd 
policy.  If  it  appears  to  you  that  the  minimum  amounts  undertaken  to  lie  i»id 
by  the  connjiany  under  certain  circumstances  are  unreasonably  small  ? 

Answering  your  first  question,  it  is  my  opinion  that  the  association  docs 
have  the  legal  right  U)  raise  its  assessment  rate.  The  assessment  of  $1.25 
iiajTied  in  the  policy  is,  in  the  final  analysis,  only  the  estimated  contribution 
which  each  policy-holder  has  to  make  to  a  fund  out  of  which  claims  and 
ad  mim*  St  rat  ion  expenses  are  to  be  paid.  The  statutes  above  referred  to,  under 
which  the  company  has  been  organized,  contemplate  the  payment  of  lienefits 
from  the  prriceed;  of  specitic  a'ssessments.     Fn   fact  such  payment  of  Ijenelits 
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is  specilically  iinitirincni  u|it)ri  tlit  collection  by  the  company  of  specific  assess- 
iiirins.  and  may  in-  limiltnl  to  iIjl-  amount  ctillected.  When  experience  dis- 
t'loses  that  the  assessment  rate  is  inaticqiiate,  and  when  the  right  to  increase 
the  rates  is  .sptvifically  stated  in  the  insurance  contracts  of  the  company,  such 
rates  may  lie  increased,  la  fairness  to  the  policy -holder  it  is  jireferable  to 
hai'e  the  rate  increastti  than  to  resort  to  the  practice  of  levying  frequert 
special  assessments, 

Answerin;;  yonr  second  question,  it  is  my  opinion  that  ttie  legality  of 
levying  sjieci^l  asscisntnus  agalti&t  one  class  of  certificates  which  are  not 
levied  against  other  classes,  deiwnds  upon  the  particular  plan  of  ut>eraHon  in 
effect.  If  a  ti^<'ticular  comfKitiy  is  operating  in  accordance  with  a  plan  which 
contemplates  the  divisitin  of  itolicy-holders  into  definite  groups  tn  line  with 
some  reasonahle  system  of  classification,  then  assessments  aeainst  niemtrers 
of  each  group  can  he  made  independently  of  the  other  groups,  Such  a  plan 
of  operation  should  lie  iuciirporated  in  the  charter  of  the  company  tiled  with 
tlie  Secretary  nf  State  under  Section  2  of  Chapter  Lt88S,  Acts  of  1933.  as 
amended  hy  Section  I  of  Chapter  16802,  .-Vets  of  19J5,  Issuance  i>f  contracts 
ill  accordancf  with  snrh  a  plan  would  l)e  subject  to  jour  approval  as  State 
Trrastirer  and  Insurance  Commissioner  and  you  would  have  authority  to 
require  this  plan  to  Ik  disclosed  in  the  particular  contracts.  Unless  the  plan 
of  operatjon  contemplate.*  the  division  of  the  ineml>ership  into  classes  it  wouki 
seem  to  follow  that  the  entire  membership  constitutes  one  class  and  that 
assessments  should  Ut  made  against  all  the  members  of  that  class  in  accordance 
with  some  uniform  system. 

Answering  .vour  third  ([ucstion,  it  is  my  opinion  that  .vou  as  State  Treas- 
urer and  Insurance  Commisioner  do  not  ha\e  the  legal  authority  to  disapprove 
a  proposed  policy  on  the  grounds  titat  it  appears  to  you  that  the  'mininium 
amotmts  undertaken  to  he  t>aid  by  the  company  under  certain  circumstances 
are  tmreasonabh  smalt,  'k'our  authority  hi  this  regard  is  derived  from  the 
loUowtttg  statutory  language  contained  in  Section  4  of  Cliapter  13885,  .Acts  of 

"Upon  receipt  by  the  State  Treasurer  of  a  certilicale  from  the  Secretary 
of  Stale  that  the  urbanization  has  lieen  dulj  incoriwratetl  imder  the  terms  of 
this  Act,  he  sliall  cause  such  organization  to  submit  to  him  for  his  considera- 
tion a  copj'  of  all  contracts  for  Iienetits  and  the  application  for  membership 
and  all  endorsements,  riders  and  waivers  which  the  .'Vssociation  proposes  to 
use;  and  it  shall  be  his  duty  to  approve  the  same  if  found  to  be  clear  and 
definite  in  form  and  content,  to  the  end  that  the  proposed  assured  shall  be 
fully  and  clearly  advised  as  to  the  extent  and  nature  of  the  obligation  assumed 
hy  the  Asociatiiw  and  as  to  the  rights  and  remedies  of  the  assured,  and  to 
disapprove  all  such  forms  as  may  be  submitted  tlui  do  not  definitely  and 
clearly  cover  tlie  purpose  for  which  the  organization  is  incorporated  in  com- 
pliance with  this  .Act.  or  the  true  meaning  and  intent  of  which  is  ambiguous, 
involved  or  obscure." 
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You  do  have  the  right,  however,  to  require  the  t*arlicutar  policies  xa 
clearly  point  out  what  amounts,  in  cash,  are  iiaj*af)Ie  tinder  the  particular 
circiitnstauices  considered  in  the  policy. 

March  28,  1Q39— 0-128, 

J>1SCRIM1NAT10M  BETWEEN  NON-RESIDENTS  AND  RESIDENTS 
UNDER  SECTION  6199,  COMPILED  GENERAL  LAWS 

Dear  Sir: 

This  is  iti  reply  to  yoiir  letter  of  March  21, 

You  call  my  attention  to  the  case  of  State  ex  rel.  Hoadley  v.  State  Bnard 
of   Insurance   Commissioners,    reported    in   37    Florida    Reports,    page    564,   20 

Southern    Reporter,  jvage  772. 

In  this  case  the  Su|>reme  Court  of  Morida  declared  the  provisions  of 
the  Ittsuraiice  Laws  reqiiirimj  individuals  and  uniiicon>or3ted  associations  of 
other  State*  to  have  more  assets  than  residents  of  this  State  In  order  to 
cjiialify  for  engaging  in  the  business  of  insurance  to  be  invalid.  The  Supreme 
Court  predicate;!  its  decision  on  Section  2  of  Article  IV  of  the  United  States 
Constitution  which  jjlaces  the  citizens  of  each  State  upon  the  same  footing 
wttli  citizens  of  other  States  so  far  as  advantages  resulting  frcmi  such  citizen- 
ship are  concerned.  This  Constitutional  provision  inhibits  discriTninalinii  legis- 
lation by  one  State  a«»lnst  citizens  of  another. 

You  request  my  opinion  as  to  twor  matters  concerning  this  decision  ;  one, 
whether  there  has  been  any  subsequent  decision  of  she  Supreme  Court  over- 
ruling or  modifying  the  decision  above  referred  to;  and  two.  whether  any 
subsequent  amendment  to  the  statute  tipon  which  the  decision  was  predicated 
would  have  any  material  effect  upon  the  question  involved  in  the  case. 

Answering  your  lirst  question,  there  has  not  heen  any  such  subsequent 
decision  Answering  your  second  question,  the  subsequent  amendmettts  to  the 
statute  do  not  Itave  the  effect  of  eliminating  the  objection  pointed  out  by  the 
Supreme  Court. 

The  present  statute.  Section  6199,  Compiled  General  Laws  (4249  Revised 
General  Statutes)  contains  essentially  the  same  discriminatory  provision  in 
that  it  retjuires  associations,  firms  or  individuals  not  of  this  State,  to  be 
possessed  of  at  least  $2SO.0(K)  in  certain  described  assets,  while  associattom, 
firms  or  individuals  of  this  State  are  required  to  possess  assets  in  the  atnount 
of  only  $100,000,  in  order  to  obtain  a  certificate  to  engage  in  the  business  of 
insurance  in  this  State. 
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April  11.  1939— O- 143. 

GUAK^A^NTV  Tt)  RECOVER  GOODS,    ETC.,  OR  THE  VALUE 

THEREOF  IN  EVENT  OF  LOSS  BY  ROBBERY 

AS  CONSTITUTING  INSURANCE 

Dear  Sir: 

Yoii  submit  for  my  consideration  a  form  of  certificate  issued  by  National 
Protective  Association,  Inc.  Vou  request  my  opinion  as  to  whether  this 
certtfieate  constitute*  an   insurance  asreement    so  as   to   bring    it   within    tlie 

purview   of   iitatutes   relating   to   the   regulation  of  the  business   of   insurance. 

The  certiticale  states,  in  substance,  that  In  consideration  of  the  payment 
of  a  certain  fee  the  company  agrees  to  guard  and  protect  the  premises  de- 
scribed for  a  period  of  one  year  from  rohliery  and/or  burglarj-  and  further 
that  the  com|ia»y  "hereby  guarantees  to  recover  goods,  wares,  merchandise 
and/or  monies  or  the  value  thereof  up  to  the  amount  of  Five  Himdred  Dt^lars 
($500.00).  within  sisty  days  in  the  event  same  are  lost  by  a  Robbery  or 
Burglarj'  of  the  said  preimses  *  *  *," 

From  the  lan^wge  "f  the  certificate  liereinabove  set  forth  it  would  appear 
tliat  the  question  here  in-i'olved  depends  upon  whether  the  certificate  consti- 
tutes a  contract  ot  iiiiaranty  or  one  of  indemnity .  If  it  is  a  contract  of  in- 
demnity it  constitutes  insurance  and  wou!d  come  within  the  regulatory  juris- 
diction of  your  derartment.  The  following  are  definitions  of  insurance  ap» 
proved  by  the  Supreme  Court  of  Florida  in  the  case  of  State  ex  re  I.  Landis  v. 
DeWitt  C.  Jones  Co..  147  So.  230.  text  pages  231-232: 

"Bouvier's  Law  Dictionary,  p.  1008,  under  the  heading  of  'Insurance,' 
defines  an  'insurance  contract'  to  be  one  'whereby,  for  an  agreed  premyiiti,  one 
jmrty  undertakes  to  compensate  the  other  for  toss  on  a  specified  subject,  by 
specific  perils.' 

"In  Commonwealth  v.  Beneficial  Ass'n.,  137  Pa.  412,  18  A,  1112,  it  is 
said: 

'"A  contract  of  insurance  is  purely  a  business  adventure,  not  founded  on 
any  philanthropic  ■*  *  *  or  charitable  principle:  and  the  design  and  purpt^e 
of  an  insurance  company,  and  the  dominant  and  characteristic  feature  of  its 
contract,  is  the  granting  of  an  indenmity,  or  security  against  loss,  for  a  stipu- 
lated consideration.' " 

.Although  the  word  "guarantees"  appea-rs  in  the  certificate,  the  contract 
is  not  actually  one  of  (juaranty.  The  distinction  Iietween  a  contract  of  guar- 
anty and  one  of  indemnity  is  set  forth  in  12  R.  C.  L.,  i>age  1058,  as  follows : 

"There  is  an  important  diflFerence  between  a  contract  of  guaranty  and  one 
of  indemtuty.  Tlw  former  is  a  colhteral  undertakimj  and  presiifiposes  some 
cmi tract  or  traiistnlion  to  wtiieh  it  is  collateral,  while  the  latter  is  essentially 
an  original  contract.    If  one  indemnifies  another  from  loss  from  the  acts  of 
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a  thit'd  )iarty,  though  there  is  privity  between  the  parties  to  the  indemnity, 
there  may  Im:  no  i)rivity  or  o1)1ii{atton  an  Iwtwctii  the  parlies  to  the  inrtctiinity 
and  such  third  party:  but  in  (/)<•  conlrml  of  guaranty  it  is  i-sxeuliat  that  there 
be  two  difffreni  fonlracts,  and  hctue  there  is  always  I'ri'K-ity  of  dintratt  betuvea 
the  /irhieifvil  debtor  and  the  creditor.  Aii  ol)ltgatJcin  may  nmstitute  berth  a 
guaranty  and  an  indemnity,"     (Italics  ours.) 

It  is  rkar  from  an  analysJ!.  of  the  i~otttract  that  il  is  ciiiicntUlU  imt  ot 
indcnmiiy  and  not  guaranty.  Ii  is  clear  that  the  contracting  iiartie*  would 
assxmtc,  from  reading  the  certilieate,  that  the  company  would  Ik  ohllgated  ta 
pay  thy  value  of  the  Boods  or  other  thing!.  o(  value  Icwt  in  a  rohbery  Of 
Inirglary  in  the  event  that  they  were  ruH  recovered  within  sixty  <l»y«.  tlie 
word  "rtuaraiiiee."  Riven  a  hroad  inten'retation,  may  he  cmi>loyfd  in  a  con- 
tract of  iiidi'i  unity,  as  won  Id  apptfar  to  he  the  situation  in  the  following  defi- 
nition (if  "insurance"  appearing  in  Wordx  S-  Phrases,  Third  Series,  I'aiume  4, 
page  351  : 

"'Insurance'  is  an  ttndertaking  for  a  consideration  comparatively  small 
to  guarantee  the  insired  against  lt)*<.  fruni  certain  risks,  specified  in  the 
contract,  whtch  risks  are  in  the  future  and  not  in  the  past  cxceul  in  some 
casics  of  marine  insurance  where  the  loss  may  be  past,  hnt  unknown  to  the 
parties.  People  t%  rel.  Daily  Credit  Service  Corpor^on  v.  May,  147  N.  Y,  S. 
4«7.  480.  Ib2  Axn'.  Div.  21S." 

It  is  my  opinion  that  the  certificate  suhmitled  ity  yon,  in  its  present  formi 
constitutes  a  contract  of  insurance  which  could  only  he  properly  tstiicd  by  oiw 
duly  qualified  under  the  insurance  laws  of  the  State. 

.^pril  12,  1939-0-15S, 

CIIAPTKR  17069.  .ACTS  OF  1935,  NOT  APPLICABLE  TO  AGENTS 
OF  INTER- IN?UR.\NCE  H.K CHANGES 

Dear  Sir: 

Vou  request  my  opinion  as  to  whether  or  not  the  provinons  of  Chftpicr 
1366.1.  Laws  of  Morida,  ,\ct«  of  1929.  as  amended  by  Chapter  14741.  ,\ct»  of 
1931  and  further  amended  hy  Chapter  17069,  Acts  of  1935,  apply  to  ajjents  of 
inier-insurance  exchanges.  The  statutory  provisions  above  referred  to  arc 
generally  ktwwn  as  the  Insurance  Agcitts*  Qualification  Law,  Briclly  stated, 
such  statutory  provisions  outline  the  procedure  and  requirements  for  licensing 
insti  ranee  agents  and   solicitors. 

The  statutes  relating  to  inter-insurance  exchanges  are  included  in  the 
Compiled  General  Laws  of  Florida  as  Sections  6249  to  i^S9,  inclusive,  and 
Sectioti  62SH.  Comjtiled  tieneral  l-aws.  Supplement.  This  type  of  insurance 
is  there  considered  as  "reciprocal  insurance."  The  jiertinenl  pruvtsitins  fot 
consideration  in  connection  with  the  question  here  involved  are  set  forth  in 
Section  6259,  Compiled  General    Laws,  which   reads  as  follows; 

"Except  as  herein  provided  no  law   oj   this  State  relating   to  insiifince 
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shall    apply    Vn   the   exchange   of   soch    indemnity    contracts    unless   they   are 

sfiecifically  mcntimied."     (Italics  ours.) 

In  the  words  which  we  have  hereinahove  italicized  the  Legislature  has 
itself  prescribed  the  role  of  construction  by  which  it  may  be  determined 
whether  the  laws  relating  to  insurance  shajl  apply  to  the  exchange  of  in- 
demnity contracts.  In  other  words,  the  Legislature  has  itself  declared  that 
no  other  law  shall  be  construed  to  apply  to  the  exchange  of  such  indemnity 
contracts  unless  it  is  specifically  mentioned  in  the  law.  The  following  is  the 
twenty -second  headnote  in  the  case  of  State  v.  Burr,  84  So.  61  : 

"Where  a  rule  of  construction  is  contained  in  the  status  itself,  that  rule 
should  be  applied  if  it  is  necessary  to  use  any  roles  of  constrnction  in  de- 
termining the  meaning  or  effect  of  the  law." 

In  view  of  tlie  fact  that  the  Insurance  Agents'  Qualification  Law,  as 
entbodied  in  the  statutes  first  hereinabove  referred  to,  does  not  specifically 
mention  the  exchange  of  indemnity  contracts  as  defined  by  the  statutes  re- 
lating to  recipr^.'al  insurance,  it  is  my  opinion  that  such  statutes  are  not 
applicable  to  reciprocal  insurance.  In  the  case  of  Casualty  Reciprocal  Ex- 
change V.  Bounds  (Ark.),  88  S.  W.  (2d)  836,  the  statute  under  consideration 
did  not  contain  the  words  "unless  they  are  specifically  mentioned.''  For  that 
reason  it  involved  an  essentially  different  question  of  law. 

August  4.  193^>— 0-509. 

INSURANCE    COMMISSIONER    HAS    NO    AUTHORITY    TO 
REGULATE  RATES  UNDER  FEDERAL  WORK- 
MEN'S COMPENSATION    ACT 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  August  3. 

You  state  that  a  ttuestiou  has  been  raised  concerning  your  authority  as 
Insurance  Commissioner  of  Florida  to  regulate  premium  rates  on  compensa- 
tion classifications  which  involve  coverage  imder  the  Federal  Longshoremen's 
and  Harborworkers'  Compensation  Act  and  the  Florida  Workmen's  Cora- 
jjcnsation  Act.  You  request  my  opinion  as  to  whether  you  have  authority  to 
regulate  premium  rates  over  tliat  portion  of  a  classification  involving  the 
Federal  coverage. 

Your  authority  to  regulate  and  prescribe  insurance  rates  is  derived  from 
the  Florida  Workmen's  Compensation  Act  and  more  particularly  from  Section 
38  thereof.  In  the  absence  of  provisions  to  the  contrary,  your  authority  is 
limited  to  the  scope  of  the  Act  in  which  it  is  created — the  Florida  Workmen's 
Compensation  .^ct.  It  would  therefore  follow  that  you  have  no  authority, 
under  the  Florida  Workmen's  Comjiensation  Act,  to  regulate  insurance  rates 
under  the  Federal  statute,  which  is  completely  independent  of  the  Florida  law. 
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September  29,  1939— 0-S89. 

HOSPITAL  SERVrCE  PU\NS— APPLICABILITY  OF  CHAPTER 

19108,  ACTS  OF  1939,  PROVIDING  FOR  LICENSING 

THE  OPERATION 

Dcur  Sir: 

You  call  my  attention  to  Chapter  19108,  Laws  of  Florida.  Arts  of  1939. 

which  is  an  Act  aiipjicalile  to  counties  having  a  jiopiitalion  of  not  less  than 
85,000  and  not  nrnre  than  165,000,  according  to  ihe  last  State  or  Federal 
census.  This  Act  authorizes  you,  as  Insurance  Commissioner,  to  license  non- 
jirofit  cor|>orations  to  enter  into  contracts  for  the  rendering  of  hospital  service 
to  any  of  their  sirtiscrihers  with  certain  classes  of  Hospitals  described  in  the 
Act. 

You  state  that  the  populatinr  limits  contained  in  the  Act  make  it  ap- 
plicable at  the  present  time  only  to  Hillsborough  County.  Vou  request  my 
opinion  in  particular  as  to  whether  corporations  licensed  under  this  .Act  may 
issue  certificates  to  imlividtials  residing  outside  of  a  county  coming  within  the 
cfassihcations  set  forth  in  the  statute. 

Assuming,  for  the  purpose  of  this  opinion,  the  constitutionality  oi  tlie 
classification  of  counties  contained  in  the  Act,  it  is  quite  apparent  that  this 
Act  can  l>e  effective  onlj-  in  counties  included  within  such  classiTication,  Until 
the  1940  Federal  census,  at  least,  Hillsbfirough  County  is  the  only  county  to 
which  the  Act  is  now  applicable.  This  means  tJiat  corporations  licensed  under 
this  Act  can  exercise  the  authority  given  them  under  such  licenses  only  in 
Hillsborough  County,  The  hospital  seirice  can  be  furnished  only  in  Hjlls- 
borongn  Conntj  and  the  agents  of  the  corporations  must  confine  tljeir  activi- 
ties, in  soliciting  members,  to  Hillsborough  County.  This  does  not  mean, 
however,  that  a  person  residing  outside  of  Hillsborough  County  may  not  go 
there,  take  out  a  membership,  and  receive  hospitalization  under  lib  contract  in 
Hillsborough  County, 

Answering  your  further  question,  I  do  not  believe  that  the  enactment  of 
this  statute  has  any  effect  on  similar  plans  now  being  operated  in  other  counties 
without  obtaining  a  license  or  permit  from  the  Insurance  Commissioner. 

October  U.  1940— 0-95J, 

WORKMEN'S  COMPKNTSATION  INSURANCE— Dl  SCRIM  IN  AT  ION— 
ISSUANCE  OF  PARTiaPATING    AND   NON-PARTICIPAT- 
ING  POLICIES  BY   INSURANCE  COMPANIES 

Dear  Sir: 

You  request  my  opinion  as  to  whether  an  insurance  carrier  authorized  to 
write  V\'orkmen's  Compensation  Insurance  in  Florida,  which  issues  jiartici- 
pating  policies,  is  required  to  offer  sucii  policies  to  all  of  its  clients,  or  whether 
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such  carrier  may  restrict  these  policies  to  those  who,  in  tlie  discretion  of  the 
carrier,  shoiijtl  be  offered  this  plan.  You  state  that  the  ^nic  rates  are  charged 
in  hoth  particiiiating  and  iion- participating  iwHcies,  and  that  the  dividend  on 
a  jiarticipating  policy    is  determined  after  expiration  of  the  policy. 

1  tall  your  attention  to  Section  38  (d)  4  of  the  Workmen's  Compensatioti 
Act,  which  reads  as  follows : 

"No  sudv  rating  orRatiizfition,  or  insnrer  ai.tlhori;;ed  to  transact  the  afore- 
said class  of  insurance  within  tliis  State,  shall  lix  or  make  any  rates  or  schedule 
(if  rates  or  charge  a  rate  which  discriminates  unfairly  hetween  such  risks 
v^  ilhin  this  State  tif  essentially  the  same  hazards.  Whenever  it  is  made  to 
appear  to  the  satisfaction  of  the  Commissioner  of  Insurance  that  such  dis- 
crimination exists,  he  may,  aft'.fr  a  full  hearing  liefore  himself  or  before  any 
salaried  employee  of  his  deiiartment,  whose  reports  iie  may  adopt,  order  such 
discrimination  removed."     (Italics  ours.) 

The  siatutory  provisions  above  set  forth  prohibit  unfair  discrimination. 
While  it  wfnild  seen?  that  the  practice  concerning  which  you  inquire  would  he 
unfair  discrimination,  nevertheless,  whether  or  not  it  is  such  is  a  guestion  of 
fact  to  Ijc  determined  by  you  after  a  full  hearing  in  accordance  with  law. 

Octolier  31,  1939— 0-622. 

RIGHT  O!'    STOCK  COMPANIES,   MUTUALS  OR   RECIPROCALS 
TO  ISSUE  PARTICIPATING  POLICIES 

Divr  Sir: 

This  is  in  repl>  to  your  letter  of  October  24,  in  which  you  recinest  my 
opinion  as  to  whether  there  is  any  statute  in  Florida  preventing  tbf  issuance 
of  particijiating  t^olicies  by  stock  comijanies.  mutiials  or  reciprocals, 

.\  "partici|iating  policy"  has  been  judicially  defined  as  follows: 

"A  'participating  t't'licy'  is  one  that  is  entitled  to  dividends,  whether  such 
dividends  be  iiaid  yearly  or  at  stated  distribution  periods.  National  Protective 
Legion  V.  O'Brien,  112  N.  W.  lOSO,  1052.  102  Minn.  IS  (quoting  and  adopting 
Johnson's  Definitions  of  Life  Insurance)."  Words  and  Phrases,  Second  Series, 
Vol.  3,  page  878. 

I  limd  no  statute  of  Florida  prohibiting  the  issuance  of  such  policies  by 
stock  companies,  mutual   insurance  companies,  or  reciprocals. 

November  1,  1939— 0-632. 

CHILDREN  UNDER  SIXTEEN  YEARS  OF  AGE  ELIGIBLE  FOR 
MEMBERSHIP  IN  FRATERNAL  BENEFIT  SOCIETY 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  Octoher  30  enclosing  copy  of  a  letter 

addressed  t<j  you  from  Mr.  lidwin  R.  Bentley  of  Lakeland,     You  request  my 
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c)i)inion  as  to  nliether  under  the  tiroristons  of  Oiapter  17947.  Acts  of  1937, 
cliiltlren  under  the  age  of  sixteen  years  may  be  meml'ters  of  fraternal  benefit 
societies, 

A  determination  of  this  question  is  involved  in  ihf  proposed  issuance  to 
such  children  tinder  the  ajte  of  sixteen  years  of  contingent  endowment  policies 
anthoriied  by  said  Act,  in  view  of  the  fact  that  such  contingent  endowment 
lioiicies  may  l>e  issued  only  to  "members." 

In  the  opinion  of  the  late  Attorney  General  Gary  I>.  Landis  under  date 
of  July  17,  1937,  reported  at  pages  157  of  the  Biennial  Report  of  the  Attorney 
General   for  the  years   19J7-38.  the  following  statement  is  to  be   found; 

"In  my  opinion  Chapter  17947  alwlishes  restrict  tons  as  to  the  ages  of 
memUers  to  whom  certificates  may  he  issued.  As  beretnabove  stated,  Section 
4441,  Reviseirl  General  Statutes  of  Florida,  1920,  as  amended  by  Chapter  17947 
stands  in  the  place  of  the  original  Section  4441." 

It  is  my  opinion  that  children  under  the  age  of  sixteen  years  must  he 
classified  as  *'menil)ers,"  even  though  theJr  privileges  as  such  memljers  arc 
restricted  by  the  sai'l  statute  so  as  to  prevent  them  frotn  having  a  voice  or 
lote  in  the  management  of  the  society, 

EJecembcr  2.  1939— O-670. 

WORKMEN'S  COM  PFNSATI  ON— STATE   KM  PLOY  RES— FUND 

CANNOT  BE  MAINTAINED  IN  STATE  TREASURY 

TO  PAV  THEIR  CLAIMS 

Dear  Sirr 

Tliis  will  acknowledge  receipt  of  your  letter  of  recent  date  requesting  my 
otiinion  as  to  "whether  or  not  the  Comptroller  would  have  authority  to  issue 
warrant  is  ibove  stated  and  create  two  funds  in  the  State  Treasury  to  be 
known  as  the  'Workmen's  Comjiensation  Insurance  Fund^Flortda  State  Hos- 
pital' and  the  'Workmen's  Compensation  Fund — I'lorida  State  Prison  Farm'  and 
upon  rccei;it  of  legally  approved  claitns  against  said  funds  to  draw  warrattt  in 
payment  of  same." 

In  reply  I  wish  to  adt'ise  that  I  was  a  member  of  the  Committee  setectcti 
liy  the  Board  of  Commissioners  of  State  Institttttons  to  determine  the  me- 
chamc*5  of  scttint;  up  a  fund  out  of  which  workmen's  conipensatiim  claims 
corld  he  paid,  it  being  the  idea  to  set  up  a  fund  similar  to  the  State  Fire 
Insurance  I'und. 

The  State  Inre  Insurance  Fund  was  set  up  under  specific  statutorj*  ait- 
ihoritv.  a>id  as  to  whether  tjr  not  we  can  create  the  workmen's  compenAattoli 
fv!nd  likewise  depends  upon  our  statutes. 

An  examination  of  the  Workmen's  Compensation  Act  discloses  several 
applicable  proviston>  relating  to  coverage  by  the  State  of  norifla  oi  its 
imployees  and  the  manner  in  which  they  can  enforce  their  claims. 
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StrciroiJ  2  of  Chapter  1?481,  Aeti  of  1935,  provides  that 

"Tlie  term  'eniploymcnt'  includes  employment  tiy  the  State  and  all  politi- 

ca)  su  1x1  i  visions  ihertof  *  *  *,"  , 

Puraijraph   (31   of  the  same  Section  provides: 

"The  term  'employer'  means  the  State;  and  all  political  subdivisions  thereof 

***** 

L'nder  Section  38  of  said  Act,   Paragraph    (e),  it  is  provided: 

■"The  State,  iff  Boards,  Bureaus,  Departments  and  agencies  and  all  its 
Political  SubJivisiotis  who  employ  labor  shall  be  deemed  self -insurers  under 
the  terms  of  this  Act  unless  they  elect  to  procure  and  maintain  insurance  to 
secure  the  hene!"its  of  this  Act  lo  their  employees  and  fhey  are  hereby  oM- 
tlwrici-d  to  t^y  tbi'  premium  for  the  said  insurance." 

This  Act  was  amended  by  Chapter  18413,  Acts  of  1937,  Scaion  19  thereof 
provides  for  proceedings  against  the  State  in  the  following  manner : 

"Any  jiersoti  entitled  to  Cdmfiensation  benefits  hy  reason  of  the  injury  or 
death  of  an  employee  of  the  State  of  Florida,  its  Ijoards,  Inireaus,  departments, 
agencies  or  sulxlivisions  etnploying  labor,  may  maintain  proceedings  and  actions 
at  law  ajrainst  t'ne  State,  its  boards,  bureaus,  departments,  agencies,  and  sub- 
diMsions,  for  such  benefit,  said  proceedings  and  actions  at  law  to  be  in  the 
same  manner  as  provided  herein  with  respect  to  other  employers." 

The  Board  of  Commtssimiers  of  State  Institutions  felt  that  in  view  of 
the  fact  that  there  was  atithority  for  the  State  to  become  self-insurer  that  the 
amount  that  was  usually  paid  by  the  State  institutions  involving  to- wit,  the 
Florida  State  Prison  t'-arm  and  the  Florida  State  Hospital  at  Chattahoochee, 
co;ild  be  paid  into  a  special  fund  to  be  held  in  the  State  Treasury,  earmarked 
solely  for  the  Tiayment  of  claims  that  might  be  made  under  the  Workmen's 
C'lmpensation  Act,  and  tny  first  impression  was  that  this  could  l>e  done  and 
that  an  appropriation  might  he  implied  from  the  fact  that  the  Legislature  had 
anthori;ref1  a  snit  against  the  State.  However,  I  lirid  that  the  general  ruie  is 
that  "J  udgtnenls_  against  a  State,  in  cases  where  it  has  consented  to  he  sued, 
generallv  opi/rate  ^ merely  to  liquidate  and  establish  plaintiff's  claim;  in  the 
absence  of  express  provision  otherwise,  they  cannot  be  enforced  by  ordinary 
processes  of  law  i  and  it  is  for  the  Legislature  to  provide  for  their  payment  in 
s:ich  manner  as  it  sees  lit."    59  C,  J.,  States,  501. 

The  leadinr;  case  seems  to  be  that  of  Carter  v.  State  (La.),  8  So.  836, 
where  the  Court  said  : 

"A  statute  authorising  a  suit  against  the  State  does  not  authorise  the 
issttance  of  a  writ  of  execution," 

J  also  lind  practically  the  same  statement  in  25  R.  C  L.  States,  SS;  how- 
ever, with  this  statement  adtietl : 

"Though    the   liability    of   the    State   has   been    judicially   ascertained,    the 
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State  iii  iit  liliert:^  to  ciciermiiie  for  itself  whether  to  pay  the  judgment  or  not, 
and  execntion  cannot  issue  on  a  judgment  against  the  State," 

I,  therefore,  t\o  not  ticlieve  that  it  wonid  be  projser  to  .say  that  the  I-eKi»- 
1  at  11  re  had  done  any  more  with  regard  to  the  fiayment  of  a  jiidgrnent  than  to 
merely  authorize  a  claimant  to  have  the  amount  of  his  claim  judicially  ascer- 
tained, and  that  it  would  take  an  additional  Act  hy  the  Legislature  making  a 
specific  appropriation  before  any  money  could  l>c  paid  out  of  the  State  Treas- 
'jry  on  this  judgment,  as  1  do  not  believe  that  it  can  lie  said  that  this  meets 
the  requirement  of  Section  4  of  Article  IX  of  our  Constitution  which  provides: 

"No  money   slialt  be   drawn    from  the  Treasury   except  in   pursuance  of 

appropriations  made  by  law." 

I  find  that  the  Budget  Commission  recommended  to  the  Legislature,  for 
necessary  and  rernlar  expense^  of  the  Florida  State  Hospital,  the  sum  of 
$2,500.00  for  the  payment  of  premium  on  Workman's  Comiiensation  Insur- 
atKe,  and  that  the  legislature  followed  the  recommendation  of  the  Budget 
Commission  and  ajipropriated  the  full  amount  requested,  xvhich  as  I  have  said 
contained  an  item  of  $2,500.00  for  premi'im  on  Workman's  Compensation  In- 
surance. 

I  find  that  the  Budget  Commission  recommended  for  the  Florida  Stale 
Prison  Farm,  the  sum  of  $ll,9a).09  to  cover  administration,  traveling,  tele- 
phone, tc]egrap4i,  ijfhce  supplier,  postage,  stationery,  freight,  express,  and  iiv- 
su ranee,  and  the  legislature  followed  the  recommendation  of  the  Budget  Com- 
mis^icHi  and  appiopriated  the  full  sum  of  $11,920.09. 

It  is,  therefore,  apparent  tlmt  the  Legislature  has  not  only  authorized  the 

payment  of  a  premium  for  Workman's  Compensation  Insurance  for  the  two 
Institutions  mcnti(*ned  by  the  provisions  of  the  Workmen's  Compensation  Act 
that  1  have  above  quoted,  but  that  the  Legislature  has  gone  even  further  and 
has  made  a  direct  appropriation  to  insure  the  payment  ot  clainK  promptly  as 
I  hey  become  due  and  payable,  rather  than  to  have  the  claimant  wait  until  he 
can  obtain  the  passage  of  another  .\ct  of  the  Legislature  specitically  appropri- 
ating an  amount  sufficient  to  i>ay  his  claim. 

I  am  of  the  opinion  that  thist  is  in  eflfect,  a  declaration  of  (mUcy  by  the 
Legislature  that  should  be  pursued  by  the  Board  of  Commissioners  of  State 
Institutions  until  the  Legislature  changes  the  law,  and  that  it  would  be  proper 
to  establish  in  the  State  Treasury  a  Workmen's  Compensation  Insurance  Fund 
for  the  Horida  State  Hospital  and  the  Florida  State  Prison  Farm. 
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January  29.  IMO— O-710, 

FIREMEN'S   RELIEF   AND   PENSION    FUND— EXCHANGES 
OPERATING  UNDER  RECIPROCAL  INSURANCE  LAW 
SUBJECT    TO    TAX    WHICH    MAY    BE    DE- 
DUCTED   FROM    STATE    TAX 

Dear  Sir: 

Thi'i  is  in  reply  tn  your  letter  of  January  12,  in  which  you  request  my 
opimoii  as  to  whether  mtmicipal  ordinances  authorised  unrler  Section  5  of 
Chapter  10112.  Laivs  of  Florida,  \eis  ai  1939,  providing  for  Firemen's  Relief 
and  Pension  I'-uud.  apply  to  exchanges  operating  under  the  law  governing 
reciprocal  insurance. 

Section  5  of  Giapter  19112  authorizes  each  incorporated  city  or  town 
classified  in  Section  1  of  that  Act  to  "  *  *  •  assess  and  impose,  on  every  in- 
STirancc  company,  corporation,  or  other  insurer  now  enij^getl  in  or  carry insjf  on 
or  who  shall  herea  fter  engage  in  or  carry  on  the  business  of  insurance  against 
loss  ae  damage  by  fire  or  tornado,  an  excise  or  license  tax.  ¥  *  *  "  Jt  is 
further  provided  that  such  insurance  company,  corporation,  or  otlier  irsurer 
shiill  receive  credit  fcir  iht  lax  paid  on  the  amount  payable  to  the  State  of 
Florida  tor  tlie  similar  State  excise  tax  imposed  by  other  provisions  of  the 
laws  of  Florida. 

While  an  exchange  oi>erating  under  the  law  governing  reciprocal  insurance 
would  not  he  either  an  insurance  company  or  corporation,  it  would  come  within 
the  terms  "other  in.^urer"  coutainetl  in  Section  5  of  Oiapter  19112.  Since  said 
Chajiter  WlIZ  relates  primarily  to  the  cre.ition  of  a  Firemen's  Relief  and 
Pension  Fund  and  only  incidentally  to  insurance,  by  authorising  an  excise  tax 
upon  insurers.  Section  4290,  Revised  General  Statutes  (  Section  3259  Compiled 
General  LawsiL  would  not  prevent  the  levy  of  such  an  e,vcise  lax  upon  ex- 
changes operitini;  under  the  taw   governing  reciprocal   insurance. 

It  is.  there  fere,  my  opinion  that  said  Section  5  gives  authority  to  munici- 
palities described  in  the  statute  to  levy  a  tax  on  such  exchanges  ojie rating 
untler  the  law  Ko\erning  reciprocal  insurance  and  that  the  lax,  when  paid, 
may  lie  deducted  from  the  gross  receipts  tax  imposed  on  such  exchanges  by 
Section  4298.  Re\ijed  General  Statutes,  as  amended  (  Section  6258,  Compiled 
General  Ijiws.  permanent  supplement). 

January  30,  1940— 0-713, 

MUTUAL    INDEMNITY    PLAN    FOR    HIGH    SCHOOL   ATHLETES 
CONSTITUTES  INSURANCE 

Dear  Sir. 

Vttu  submit  f'lr  my  consideration  an  original  tetter  to  you  from  the 
Florida  High  Sclnxil  Athletic  .Association,  with  enclosures  relative  to  a  pro- 
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lHis«]  Florida  Higli  School  Athletic  Association  athfetic  accident  licnefit  plaa. 
You  rcfiuest  my  opinitin  as  to  whether  or  not  the  proposed  plan  wouli)  violate 
the  insurance  taws  of  Florida. 

Under  the  jiropoied  plan,  fees  are  paid  on  account  <jf  each  person  partjci' 
pating  in  various  fields  of  athletics.  For  instance,  a  fee  of  ?1.00  [ter  hoy  is 
paid  for  footliall,  30  cents  per  person  for  basketball,  et  cetera.  The  propotietl 
plan  itemizes  various  injuries  for  which  payment  will  be  made  for  m^ical 
and  denta!  services.  The  amounts  specified  are  maximum  amounts  and  nay- 
meut  in  full  h  continwm  upon  there  Iwing  available  a  sufficient  amount  of 
money  to  pay  all  claims  iu  full.  If  there  is  not  such  ao  amount  available, 
claims  are  paid  on  a  pro-rated  basis. 

\\T]ile  it  is  contemplated  ihat  this  is  to  lie  strictly  a  non-profit  mutual 
assistance  plan,  and  that  its  purpose  is  to  enable  injured  high  school  athletes 
to  receive  immtdiatc  attention  even  though  the  parents  of  such  athletes  may 
not  lie  in  a  financial  position  to  engajte  the  services  of  a  physician,  the  proposed 
plan  is  essentia!  Iv  one  which  constitutes  insurance.  As  such,  it  can  only  be 
put  in  operation  in  compliance  with  the  insurance  laws  of  Florida. 

March  5.  1940— 0-748. 

SICK    AM)    I'UXERAL    BENKFIT    COMPANIES -EFFECT    OF 
CHAPTER  19306,  ACTS  OF  1939.  ON  REQUlREn  RESERVE 

Dear  Sir: 

You  call  nty  attention  lo  particular  sections  of  the  statutes  relating  to 
sick  and  funeral   lienerit  companies. 

Section  2  of  Chapter  9149,  .-^cts  of  1923  C Section  6263,  C.  G,  L.).  recpures 
such  companies  to  deposit  with  the  State  Treasurer  $5,000.00  in  cash  for  bonds. 
Section  3  of  Oiapter  9140,  as  amended  by  Section  1  of  Chapter  10152,  Acts  of 
1925  (Section  6264.  C.  G.  L.l,  requires  such  companies  to  set  aside  for  the 
protection  of  policy  holders  an  amoimt  not  less  than  3  per  cent  of  the  gross 
collections  from  policy  holders  during  the  current  year.  This  section  requires 
that  such  companies  shall  maintain  with  the  State  Treasurer  an  amount  e<|tial 
to  the  reserve  as  therein  provided  and  not  less  th^n  the  $5,000  required  to  be 
deposited  as  hereinabove  set  forth. 

Chapter  19306.  Laws  of  Florida,  Acts  of  1939,  requires  sick  and  funeral 
benefit  companies  to  set  aside  and  maintain  for  the  protection  of  iwlicies  issued 
after  the  passage  of  that  Act  the  same  reserve  required  of  life  insurance 
companies  for  I  he  protection  of  similar  policies.  The  Act  further  provides 
that  such  companies  shall  set  aside  and  niaintain  a  reserve  at  the  rate  of  not 
less  than  20  (wr  cent  per  jear  on  all  outstanding  policies  until  tlie  full  reserve 
is  set  aside  on  such  outstanding  policies.  Section  2  of  Chapter  19.Wi  repeals 
all  laws  in  conflict  with  said  statute. 

It  is  njy  opinion  that  the  provisions  of  Section  3  of  Chapter  9149,  Acts  of 
1923,  as  an-endrd  by  Section  1  of  Ciapter  10152,  .Acts  of  1925  (Section  (i^A 
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C.  G.  L.)  reJating  to  the  setting  aside  and  maintenance  of  reserves  by  sick  and 
funeral  benefit  cofnpanies,  are  siipcrseded  by  the  provisions  relating  to  the 
same  snbjeft  contained  in  Chapter  19306.  Acts  of  1939.  It  would  therefore  not 
ht  necessary  for  a  sick  and  funeral  benefit  company  to  maintain  with  the 
State  Treasnrer  a  deposit  in  excess  of  the  initial  deposit  of  $5,000.00  to  which 
reference  has  hereinabove  f>een  made. 

March  23,   1940— (5-765. 

SALE  OF  STOCK  OF  INSURANCE  COMPANY— CONSTRUCTION 

OF  STATUTE 

Dear  Sir: 

This  h  in  reply  to  your  letter  uf  March  15,  in  which  you  request  my 
opinion  as  to  whether  Section  5743,  Revised  Genera!  Statutes  (Section  7970, 
Cornpiled  General  l^ws)  prqhiliits  an  officer  of  an  insurance  company  from 
selliuft  stock  in  that  company  ^nd  receiving  a  commission  of  10  per  cent  for 
so  doing. 

Section  5743,  Revised  General  Statutes  t  Section  7070  C.  G.  L.)  reads  as 
follows : 

"No  oflFicer.  ai^ent  or  other  person  selling,  or  negotiating  stock  in  any 
insiTrance  company  in  this  State  shall  receive  either  directly  or  indirectly  more 
than  ten  per  cent,  of  the  sales  of  any  of  said  stock.  No  president,  vice- 
president,  secretary,  treasurer,  or  director  or  any  other  executive  officer  of  any 
insurance  company  shall  paniciiiate  in  the  commissions  received  by  any  person 
selling,  negotiating  the  sale  of  any  stock  of  any  insurance  companies  either 
directly  or  indirectly ;  and  an;  person  violating  the  provisions  of  this  section 
shall  be  deemed  guilty  of  a  misdemeanor  and  upon  conviction  be  fined  not 
les-i  than  one  hundred  dollars  nor  more  than  five  hundred  dollars,  or  in  the 
discretion  of  the  court  to  iniFrisonmenl  in  the  county  jail  (Ch.  7297,  Arts  of 
1917.  Sees.  1.  2.)" 

It  is  my  opinion  that  the  statutory  provisions  above  set  forth  were  intended 
to  deal  with  two  separate  factual  situations :  The  lirst,  limiting  the  commis- 
won  to  be  paid  in  connection  with  sale  of  stock  in  an  insurance  company  to 
10  per  cc-nt  of  the  sale  price,  and  second,  prohibiting  an  officer  of  the  company 
to  participate  in  commissions  on  the  sale  of  such  stock  when  the  sale  is  made 
hy  another  person. 

It  is,  therefore,  my  opinion  that  the  above  statutory  provisions  do  not 
priMiihit  an  officer  nf  the  insurance  company  from  selling  stock  in  the  company 
and  receivin'*  a  commission  of  10  per  cent  on  same,  although  such  an  officer 
would  be  iirohibited  from  participating  in  the  commission  paid  to  any  other 
person  on  the  sale  of  such  stock. 
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^tay   14,   1940—0-806. 

ENDORSEMENT  ON   POLICY  OF  INDEMNITY  INSURANCE  PRE- 
SCRIBED BY  INTERSTATE  COMMERCE  COMMISSION 
DOES  NOT  CONVERT   POLICY   INTO 
CONTRACT  ON  SURETYSHIP 

Dear  Sir: 

You  have  stibmitted  for  my  coniineration  your  fflt  of  correspondence  with 
Mr.  W,  Y.  Rlanning,  Director.  Interstate  CotnmcTCc  Coinmisston,  Biir^ii  of 
Motor  Carriers.  Included  in  this  file  is  a  printed  form  of  endorsement  pre- 
scribed by  the  Interstate  Conuncrce  Commission  to  he  included  in  policies  of 
public  tialiility  insurance  required  cf  motor  carriers  for  the  protection  of  the 
public,  pnrsuant  to  Section  21  .t  of  the  Motor  Carrier  Act  of  1935  (Section 
31 S,  Title  49.  U,  S.  C  A,)      * 

You  reqnc.1t  my  opinion  as:  lo  whether  t^is  endorsement  transforms  a 
policy  of  indemnity  insurance  inio  a  contract  of  suretyship,  Kt  as  to  require 
the  insurance  company  issuing  the  insurance  policy,  with  endorsement,  to 
qualify  under  the  laws  of  Morida,  as  a  surety  cornpam ,  anri  deposit  with  the 
State  Treasurer  securities  of  the  value  of  $75,000,00  in  accordance  with  Section 
4339.  Revise^l  General  Statutes  (Section  6302,  Compiled  General  Laws).  This 
rpiestion  arises  by  virtue  of  the  following  endorsement  appearinnf  on  the  cer- 
tificate of  aulhnrity  of  the  insurance  company  issuing  the  policy,  with  the 
endorsement  required  by  the  Interstate  Commerce  Commission; 

"Tills  certificate  does  not  authorise  the  issuance  of  fklelity  or  surety 
honds,  or  public  liability  policies  under  Chapter  14764,  Laws  of  Florida.  Acts 
of  1931,  or  public  liability  policips  creating  a  liability  to  third  persons  or 
constituting  a  cause  of  action  upon  which  a  third  person  could  maintain  u  suit 
against  the  insurer." 

In  other  words,  can  an  insurance  company  whose  certificate  of  authority 
is  limited  by  tht!  provisions  alwive  set  forth,  lawfully  issnc  the  usual  form  of 
indemnity  insurance  with  the  endorsement  prescribed  hy  the  Interstate  Com- 
merce Commission? 

In  the  case  of  State  ex  rel.  Travellers  Indemnity  Comjiany  v.  Knott.  153 
So.  304,  the  Supreme  Court  of  Florida  niled  that  the  usual  form  of  public 
liability  insurance  policy  is  a  contract  of  indemnity  and  not  suretyship,  aJHi 
that  an  insurance  company  does  not  have  to  qtialify  as  a  surety  company  in 
order  to  issue  such  policies.  That  ease  was  distini^ished  from  the  ease  of 
State  ex  rel.  Union  Imlemnity  Co.  v.  Knott,  143  So,  221  and  143  So.  296,  in 
which  the  jiarticular  insurance  policies  involved  were  written  for  motor  carriers 
licensed  under  Chapter  14764,  I^ws  of  Rorida,  .\cts  of  1931,  I'ndrr  the 
provisions  of  that  Act,  the  insurance  company  was  liable  directly  to  persons 
injured  by  reason  of  negligent  operation  of  motor  carriers.  The  provisions  of 
the  Act  became  a  i>art  of  the  policy  of  insurance  and  made  it  a  contract  of 
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suretyship  ratlier  tlian  one  of  ind^mnitv.  Tlic  following  statement  from  the 
opinion  of  the  Supreme  Court  of  Morida,  in  the  case  of  Royal  Indemnity  Co. 
V.  Knott,  13f)  So,  474,  ilhtstrates  the  distinction  lietwcen  a  contract  of  in- 
demnity and  one  of  suretyship: 

'"(10)  The  essential  distinction  heiween  an  indemnity  cwi tract  and  a  coti- 
tract  of  guaranty  or  suretyship  is  that  the  promisor  in  an  indemtjity  contract 
undertakes  to  jirotcct  the  promisee  against  loss  or  damage  through  a  liability 
on  tht  part  of  latter  to  a  third  person,  while  the  undertaking  of  a  guarantor 
or  snret>'  is  to  ]>rotect  the  promisee  against  loss  or  damage  through  the  failure 
o(  a  third  person  to  carry  out  this  obligation  to  the  promisee.  16  A.  &  E, 
Ency.  Law  t2d  Ed.)   168." 

It  is  my  opinion  that  the  proi^jsed  endorsement  does  not  result  in  creating 
a  direct  primary  h'abtlity  oit  the  part  of  the  insurance  company  to  persons 
injured  hy  the  negligence  of  the  insured  carrier.  The  contract,  therefore, 
would  remain  one  of  indemnity  and  the  companj-  would  lie  authorized  to 
write  stieh  a  policy,  with  endorsement,  without  t|ua!ifying  as  a  surety  company. 

I  call  your  attention,  however,  to  the  fact  that  this  ruling  would  not 
apply  when  a  motor  carrier  is  required  to  comply  witli  tlie  provisions  of 
Chapter  147<)4  Laws  fif  Florida  Acts  of  1931  in  addititai  to  the  provisions  of 
the  Federal  Motor  Carrier  Act.  Compliance  with  the  State  statute  would,  hy 
operation  of  the  law,  necessarily  require  the  policy  to  be  written  by  a  comiiany 
iptalilFied  as  a  surety  eumpanv. 

August  23.  1040— O-900. 

BFNKVOLENT   MUTUAL  BHNFFIT  ASSOCIATIONS- 
DEPOSIT  REQUIRED 

Dntr  Sir: 

This  i.s  in  repiv   to  your  letter  oi  .'\tigust  22. 

Von  call  mj  attention  to  Section  3  of  Chapter  15883,  I,aws  of  Florida, 
Acts  of  1935,  as  amended  hy  Section  I  of  Chapter  19J21,  Laws  of  Florida, 
Act*  of  1939.  Under  the  statutory  provisions  there  set  forth,  benevolent 
tnutual  benefit  associations  organized  under  Chapter  1SS85,  Acts  of  1933,  as 
amended,  are  required  ta  deposit  with  the  State  Treasurer  for  the  beneiit  of 
policy  holders  in  said  associalit'n  cash,  or  United  States  bonds,  or  bonds  of 
any  county  or  tntmtcijiahty,  in  the  ■^um  of  $S.000  market  value.  The  jwrtinent 
prov  isions  of  said  Section  5,  as  amended,  read  as  follows : 

"All  associatioiis  authorized  to  operate  and  do  business  under  the  pro- 
visicms  of  this  Act  .shall  depowt  with  the  State  Treasurer  in  cash.  United 
States  bonds,  or  tunids  of  any  count)  or  any  municipality  of  the  State,  to  he 
approved  by  the  State  Treasurer,  in  the  sum  of  F'ive  Thousand  ($5,tXX).00) 
l>ollars,  market  value,  7\i'r>ily-fivi-  Hundred  ($2,500,00)  Dollars  of  zMrh  shall 
he  dcpositfd  ul>mi  the  issuance  of  the  permit  and  the  balance  in  the  next 
SHceceding  tuvlfe  rijnal  monthly  fmymeiils."     ( Italics  ours, ) 
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You  also  call    my   atLeiirion  tr-   Strtion  4   of   Chapter    15885,   which   sairt 

section  has  ihe  pith-litle  "Issuance  of  Permits  to  Solidt  A [ipli cations."  Two 
forms  of  '"permits"  are  referred  to  in  said  Sectioti  4.  The  first  is  a  permit  to 
l»e  issued  hy  the  State  Treasurer,  after  approving  the  proposed  policies  and 
ctmtracts  of  the  association,  to  persons  designated  by  the  association  to  solidt 
applications  for  membership.  The  seccmd  tyjie  of  jiermit  referred  to  is  a 
"final  i)ermit,"  It  is  provided  in  said  Section  4  ihat  no  "final  pertnit"  shall 
Uc  issued  hy  tlie  Treasurer  unti!  it  is  made  to  aiijiear  that  there  arc  not  less 
than  500  l>ona  tide  applications  for  nremliership  in  an  aggregate  amount  of 
not  less  than  $5CKJ.0f)O.OO. 

You  re*iuest  my  opinion  as  tf.  whether  an  association,  having  deposited 
bonds  in  the  amo;mt  of  $2,500.00  must  deposit  the  balance  of  the  $2.5O0.(K)  in 
bonds  in  I  he  ne.\t  succeeding  twelve  months  following  the  issuance  of  the  first 
l>erniit  to  solicit  niemliers,  refcrretl  to  in  said  Section  4,  or  the  "final  permit" 
referred  to  in  said  Section  4. 

It  is  my  opinion  that  the  balance  of  $2,500.00  in  liottds  must  be  de[)o»ted  in 
twelve  ccjual  monthly  payments  immediately  following  the  issuance  of  the  first 
permit  to  solicit  mcml>ers  of  the  association,  and  such  monthly  payments 
faimot  be  deferred  until  after  the  issuance  of  the  'Tina!  permit." 
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June  28.   19J9— 0-398. 

SALE    TO    MINORS— SUBSECTIOX     (Gj,    SECTION    11,    CHAPTER 
16.774.  LAWS  OF  FLORIDA.  193S 

Dear  Sir: 

This  will  aL-fcnuwledge  receipt  of  your  letter  of  June  27Eh  requesting  my 
opinion  as  to  whether  or  not  Subsection  (g)  of  Section  U,  Chapter  16,774, 
Laws  of  Florida.  Acts  of  1933,  which  is  as  follows : 

"It  shall  he  unlawful  for  any  licensee  to  sell,  give,  serve  or  permit  to  be 
served  intoxicating  liquors,  wines  or  beers  to  persons  under  twent\-oiie  years 
of  ag*,  allows  the  sale  of  wine  or  beer  of  alcoholic  content  of  3^%  by  volume 
or  less. 

In  r^lj'  I  wish  to  advise  that  I  lind  that  Section  13  of  said  Act  defines 
intoxicating  liquors.     I  quote  from  the  same: 

"All  liquors,  n'iiifs  and  beers  coiilalniiii)  more  than  3.2  per  cent  of  alcohol 
by  u>ci(fhl  shall  be  deemed  and  held  to  he  intoxieatitig  liquors,  tcines  and 
beers  *  *  *  "   ( Italics  ours. ) 

This  section  seems  to  lie  clear  and  I  can  see  no  reason  why  it  does  not 
fully  answer  your  qtiestion, 

July  22.  1939— 0-492. 
APPLICATION  OF  LAW  Rf£:  SALE  WtNES  AND  BEER 
Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  21st,  in  which  you  inquire  as  to 

whether  or  not  Subsection  (k>  of  Section  11  of  Chapter  15774,  Laws  of 
Florida,  1935,  prohiljits  the  sale  of  only  distilled  spintous  beverages  between 
the  hours  of  12  P.  M.  Saturday  to  li  P.  M.  Sunday,  or  whether  it  prohibits 
the  sale  of  beer  and  wine  if  thej-  contain  more  than  3.2  per  cent  of  alcohol 
by  weight.  In  reply  thereto  I  would  state  that  Subsectioa  (g)  of  Section  11 
provides  as  follows : 

"It  shall  lie  unlawful  for  any  licensee  to  sell,  give,  serve  or  permit  to  be 
served  intoxicating  liquors,  wines  or  beers  to  persons  under  twenty-one  years 
of  aRe." 

Section  13  of  said  Act  provides  as  follows : 

"All  liquors,  wines  and  beers  containing  more  than  3.2  per  cent  of  alcc^ol 
by  weight  shall  be  deemed  and  held  to  be  intoxicating  liquors,  wines  and 
beers.     The  sales   of  such   intoxicating    liquors,  wines   and   beers  in  counties 
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where   their  sale  is  prohibited  shall  be  a  violation  of  this   Act.     AH  persons 
convicted  of  such  violation  shall  be  punished  as  herein  provided." 

SuhsectioD  (k)  of  Section  11  provides  as  follows: 

"The  sale  of  intoxicating  liquors  between  the  hours  of  12;00  P.  M„  Sat- 
urday and  12:00  P.  M.  Sunday,  is  hercbv-  prohibited  except  in  incorporated 
cities  and  towns.  Such  incorporated  cities  and  towns  are  hereby  author  iced 
by  ordinance  or  resolution  hereafter  to  regulate  or  prevent  such  sales." 

It  therefore  appears  to  me  that  this  law  coniemptates  a  difference  between 
intoxicating  liquors  and  intoxicating  wines  and  beers,  and  since  only  the 
sale  of  intoxicating  liquors  is  mentioned  in  Subsection  (k)  that  (liis  section 
only  prohibits  the  sale  of  mtoxicating  liquors  between  the  hours  mentiocted 
except  in  incorporated  cities  and  towns  and  does  not  prohibit  the  sale  of 
lieers  and  wines  containing  more  than  3^  per  cent  of  alcohol  by  weight  during 
these  hours. 

The  last  paragraph  of  Section  IS  of  said  Act  is  as  follows: 

"Nothing  in  this  .4ct  contained  shall  be  construed  lo  affect  or  impair 
the  power  or  right  of  any  incorporated  town  or  city  of  the  State  hereafter 
to  enact  ordinances  regulating  the  hour.>>  of  business  and  locations  of  places 
of  business,  and  prescribing  sanitary  regulations  therefor,  of  any  licensee 
hereunder  within  the  corporate  limits  of  such  city  or  town." 

You  will  see  from  this  section  that  the  cities  and  towns  have  the  express 
right  under  this  statute  and  under  their  police  power  to  enact  ordinances 
regulating  the  sale  of  intoxicating  liquors,  wines  and  beers  within  the  con- 
fines of  their   boundaries, 

February  24,  I940-O-740. 
EMPLOYMENT   OF   MINORS   UNDER   SIXTEEN    YEARS  OF  AGE 
Dear  Sir: 

Section  5950   (4027 J   of  the  Compiled  General  Laws  of  1927  provides: 

"No  person  under  twenty-one  years  of  age  shall  be  employed,  permitted  or 
suffered  to  work  in,  about,  or  in  connection  with  any  poo!  room,  billiard  room, 
brewery,    saloon,    or   barroom,   where   intoxicating    liquors    are    manufactured 

or  sold." 

The  above  quoted  provision  does  not  prohibit  the  employment  uf  persons 
under  twenty-one  years  of  age  from  being  employed  by  persotu  licensed  under 
Subparagraph  I  of  Section  5  of  Chapter  16774,  Laws  of  Florida,  .^cts  of 
1935,  to  sell  only  beverages  containing  alcohol  of  not  more  than  JJ  per  cent 
b)'  weight  in  counties  where  the  sale  of  inta.xicating  liquors,  wines  or  beers 
is  prohibited. 

Section  S9S0  of  the  Compiled  General  Laws  of  Rorida  above  quoted  doe* 
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prohttiit  the  employment  of  persons  under  twenty-one  >ears  of  age  by  persons 
licensed  under  Stibparagraph  11  of  Section  5  of  Chapter  16774,  Laws  of 
Florida,  Acts  of  1933.  to  selt  beverages  containing  alcohol  of  more  than  3.2 
per  cent  by  weight. 

Section  5933  (40301  of  the  Compiletl  General  Laws  of  Florida,  1927, 
prohibits  the  employment  of  any  children  under  the  age  of  sixteen  years  at 
any  occupation  injurious  to  the  morals  of  such  children. 

March  29.  1940—0-774. 

LEGALITY    OF    TRANSPORTATION    AND    POSSESSION    OF    IN- 
TOXICATING BEVLRACES  FOR  CONSUMPTION  ONLY  IN 
DRY     COUNTY,     AFTER     LEGAL     PURCHASE     IN' 
WET  COUNTY 

{}rar  Sir: 

Your  letter  of  Marcl)  27th  reached  me  in  due  course.    In  that  letter  you 

projwiunded  the   following  proposition  for  my  opinion : 

"Is  it  legal  for  a  resident  of  a  couiitj  that  has  voted  against  the  sale 
of  inloxicatioE  heverages  to  |iiirchase  suih  beverages  from  a  qualified  re- 
tailer in  a  county  that  has  voted  for  the  sale  of  these  beverages  and  transport 
or  cause  them  to  l>e  trausp()rted  into  the  county  that  has  voted  against  the 
sale  of  such  intoxicating  beverages,  provided  they  are  for  cotisumption  only?'' 

Your  attention  is  directed  to  Chapter  18016,  Acts  of  1937,  and  particu- 
larly to  Sections  1,  2,  3  and  4  of  that  Chapter.  Those  sections  appear  as  sub- 
sections 10,  11,  12  and  13  of  Section  7648  in  tlie  1940  permanent  supplement 
of  the  Compiled  General   Lau-s  of  Florida. 

The  sections  mentioned  are  the  only  ones  applicable  to  the  question  pro- 
pounded by  you  and  provide  that  it  shall  be  unlawful  for  anyone  to  sell 
or  cause  to  be  sold,  to  keep  or  ptissess  with  intent  to  sell  or  dispose  of  un- 
law fuli)',  or  to  keep  or  maintain  a  place  for  the  sale  of  intoxicating  Uqtiors, 
wines  or  lieer  in  any  county  that  has  voted  against  the  sale  of  intoxicating 
liquors,  wines  or  beers.  It  is,  of  course,  unlawful  to  do  any  of  the  things 
prohibited  in  those  sections. 

In  my  opinion  nothing  contained  in  those  sections  njakes  it  illegal  for  a 
resident  of  a  county  that  has  voted  against  the  sale  of  intoxicating  bever- 
ages to  purchase  such  beverages  from  a  tiualiiied  retailer  in  a  county  that  has 
voted  for  the  sale  of  such  beverages  and  transport  them  or  cause  then)  to  be 
transported  into  the  county  which  has  voted  against  the  sale  of  such  beverages 
provided,  they  are  for  consumption  only  in  the  dry  county.  Hence,  in  my 
opinion  the  ((uestion  propounded  by  you  should  be  answered  in  the  affirmative. 

It  is  impossible  for  me  to  lay  down  a  delinite  rule  in  reply  to  a  question 
such  as  that  propounded,  for  guidance  of  your  office  in  specific  cases,  except 
to  say  generally  that  the  legality  of  such  a  transaction  will  depend  upon  where 
the   sale  of  such  into.xicating  lievcmgcs  has  beer  made  or  consummated.     In 
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other  wurdsi,  provMcd  there  is  a  1>ona  tide  sale  in  a  place  wltere  such  ^Ic  i$ 
legal,  there  is  no  statutory  prohibition  against  the  transportation  or  posses- 
sion of  such  beverages  for  consumption  only  in  a  county  which  has  voted 
against  the  sate  of  such  beverages.  However,  particular  cases  might  con- 
ceivably arise  involving  different  {actual  situations  in  which  there  might  he 
a  serious  tjuestiun  as  tu  where  the  sale  actually  was  made,  ami  I  can  nut 
in  response  to  a  general  question  such  as  propounded  lay  duw*n  any  delinite 
rule  for  your  guidance  in  particular  casts-,  hut  would  have  to  know  all  of 
the  facts  in  each  case  in  order  to  determine  where  the  sale  was  made, 

August  26,  1940— O-902. 

STORAGE  IN  WAREHOUSE  IN  DRY  COUNTY  FOR  SALE  IN  VVET 

COUNTY 

Dear  Sir:  ' 

Your  letter  of  August  23rd  reached  this  office  in  due  course,  in  which 
letter  jou  request  an  opinion  upon  the  following  question : 

"Under  Chapter  18016,  Laws  of  1937,  and  other  jwrtinenl  laws,  fan 
alcoholic  liquors  be  stored  in  a  warehouse  in  a  dry  county,  such  as  Leon, 
for  sale  in  a  wet  county  such  as  Wakulla  County." 

Section  2  of  Chapter  18016,  Acts  of  1937,  provides: 

"That  it  shall  l>e  unlawful  for  any  one  to  keep,  or  possess,  intoxicating 
liquors,  wines  or  lieer  in  any  count}-  that  has  voted  against  the  sale  of  such 
intoxicating  liquors,  wines  or  heer  with  intent  to  sell  or  dispose  of  thern 
unlawfully." 

This  section  of  Chapter  18016  appears  to  he  the  only  section  which  deals 
with  the  possession  or  kceinng  of  intoxicating  liquors  in  a  dry  cotmty;  and 
j'ou  will  note  that  the  only  thing  prohibited  hy  the  section  abtive  quoted  is 
the  keeping  or  possession  of  such  liquors  in  a  dry  county  "with  intent  to  Mil 

or  dispose  of  them  unlaw  fully." 

In  tny  opinion,  it  follows  that  it  is  not  necessarily  unlawful  to  store 
alcoholic  liquors  in  a  warehouse  in  a  dry  county;  it  being  necessary  that 
ttiey  be  storetl  in  such  dry  county  with  intent  to  dispose  of  them  unlawfully 
in  order  to  constitute  a  violation  of  the   Florida  law  applicable. 

There  is  no  point  in  going  inter  detail  as  to  what  would  constitute  an  in- 
tent to  dispose  of  such  liquors  unlawfull>',  since  v'our  question  appears  to 
assume  that  the  storage  of  such  liquors  in  a  dry  county  would  not  be  for 
sale  in  such  county,  or  would  not  l>e  done  with  intent  to  violate  any  statute 
prohibiting  the  disposal  of  such  liquors  in  the  drt  county;  and  each  case 
would  have  to  rest  upon  its  own  facts  in  so  far  as  the  intent  to  dispose 
of  such  liquors  in  a  dry  county  is  concerned.  I  do  nut  find  any  oiher  pro- 
vision of  law  which  would  indicate  that  the  foregoing  is  not  the  prtipcr  con- 
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stniction   to    t>c  placed   upon  the  Act   in  question  in   order   to   effectuate   the 
itrtent  of  the  L^slaturt. 

September  29.   !<)39— 0-585. 

CONSTRUCTION  OF  CHAPTER  16774.  ACTS  OF  1935 WHETHER 

EMPLOYMENT    OF    MINORS.    WHERE    DISABILITIES    OF 
NON-AGE  HAVE   BEEN    REMOVED,   MAY   BE  PER- 
^[rTTF.D      IK      PLACES      WHERE     INTOXI- 
CATING LIQUORS  ARE  SOLD 

Deaf  Sir: 

hi  your  letter  of  the  ilOth  instant  you  state: 

"I  have  a  letter  from  the  State  l^bor  Inspector  a iT vising  that  he  has 
two  cases  where  pirls  eighteen  and  ivineteen  years  old  have  had  their  minor 
disabilities  renioxed  umler  Chapters  3052  to  5053,  inclusive.  They  claim 
immunity  from  Chapters  5950-5027-6918,  Acts  of  June  4,  1915,  Child  Latwr 
Law,  which  prohibits  any  person  under  twenty-one  years  of  age  having  em- 
ployment in  places  where  intoxicating  liquors  are  sold, 

"Please  advise  me  whether  or  not  they  can  claim  this  exemption," 

Section  5950  (4027)  of  the  Compiled  General  Laws  of  Florida,  1927. 
provides : 

"No  person  under  twenty-one  years  of  age  shall  be  employed,  permittetl 
or  suffered  to  work  in,  alwiit.  or  in  connection  with  any  pool  room,  billiard 
room,  brewer}',  saloon,  or  barroom,  where  intoxicating  liquors  are  manufactured 
or  sold." 

The  penalty  for  violation  of  the  provisions  of  Section  5950  is  found  in 
Section  7979  (5751),  Compiled  General  Laws,  and  is  directed  against  any 
person  who  employs  a  minor  in  violation  of  the  prohibition  of  Section  5950, 
and  also  against  any  person  having  under  his  control  such  minor.  What  is 
now  Section  5950,  Compiled  General  Laws,  was  originally  enacted  as  Section 
10  of  Chapter  5680.  Acts  of  1907,  and  amended  by  Section  1  of  Chapter 
6918,  Acts  of  1915.  The  intent  of  said  enactment  was  to  protect  and  safe- 
guard persons  imder  the  age  of  twenty-one  years  from  effect  of  the  rec- 
ognized evil  influence  of  such  places. 

In  submitting  an  amendment  to  Article  XIX  of  the  Constitution  of 
Florida  by  House  Joint  Resolution  83,  .-\cis  of  1933,  it  was  provided  in  Sec- 
tion 2: 

"All  laws  relating  to  intoxicating  liquors,  wines  and  l)cer  which  were 
in  effect  on  December  31,  1916,  unless  changed  by  the  Legislature  by  laws 
expressly  made,  effective  concurrently  with  this  amendment,  shall  as  so  changed 
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liecome  effective  with  this  Article,  and  shall  remain  until  thereafter  changt-d 

liy  the  LegislatMrc." 

The  said  amendment  was  adopted  at  tile  Gtnerat  Election  in  1934,  and 
the  Legislature  at  its  regular  session  in  1935  enacted  Chapter  16774,  the  title 

to  whidi  is  as  follows: 

".\n  Act  Regulating  and  Taxing  the  Manufactnre,  DistriUution,  and  Sale 
of  Beverages  Containing  More  Than  One  Per  Centum  of  Alcohol,  Crf^ling 
and  Provitling  for  a  State  Beverage  Department,  Pnividing  Penalties  for 
the  Violation  of  this  Act,  and  Repealing  Existing  l^ws  Concerning  vaid 
Beverages." 

By   Paragraph   (j)   of  Section  II  of  Oiapter  167?4,  it  is  provided: 

"It  shall  lie  unlawful  for  any  vendor  licensed  under  subsections  III, 
IV,  V,  VI,  VII,  and  Vll'/i  of  Section  5  hereof  to  enipUn  any  person  imdcr 
twenty-one  years  of  age,  whose  disabilities  of  non-age  have  not  been  re- 
moved, to  work  in  the  place  of  liusiness  of  such  \'endor." 

Subsection  III  of  Section  5  relates  to  vendors  operating  piaci"!  of  busi- 
ness where  beverages  are  sold  only  in  sealed  containers  for  consumption  vf! 
the  premises  where  sold.  Suh- paragraphs  IV,  V,  VI,  VII  and  Vllfi  of 
Section  5,  relate  to  vendors  o^KTating  placei>  of  Imsiness  where  consumtition 
on  the  premises  is  permitted.     All  of  these  are  retail  vendors. 

Apparently,  the  Legislature  intended  by  the  enartmeni  «f  Paragraph  (jl 
of  Section  H  of  Chapter  16774,  lo  change  the  prfihibition  contained  in  Sec- 
tion 5059  (4027).  Compiled  General  Laws,  to  the  extent,  hut  only  to  the 
extent  that  it  is  not  unlawful  for  persons  licensed  as  retail  vendors  under 
the  provisioiLi  of  Subsections  III,  IV,  VI,  VII,  and  V^im  of  Section  5  of 
Chapter  16774,  to  etnploy  persons  imder  the  age  of  twenty-one  years,  whose 
disabilities  of  non-age  have  l*een  removed,  to  work  in  tlw  place  of  business 
of  such  licensed  retail  vendors.  This  change,  however,  does  not  authorise 
the  employment  of  persons  under  the  age  of  twenty -one  years  to  work  in 
any  pool  room,  billiard  room,  brewery,  or  place  where  intoxicating  liquors 
are  manufactured,  nor  does  the  provision  of  Paragraph  (jl  of  Section  11  of 
Chapter  16774  permit  persons  nnder  the  age  of  twenty-one  years  whose  dis- 
abilities of  non-age  have  been  removed,  to  l)e  employed  or  permitted  or  suf- 
fered to  work  in,  about,  or  in  connection  with  any  place  where  intoxicating 
liquors  arc  sold,  except  in  connection  with  the  particular  business  of  the  em- 
ployer licensed  as  a  retail  vendor  under  the  provisions  of  Suliscctions  III, 
IV,  V,  VI,  VII,  and  Vll'/i  of  Section  S  of  Chapter  16774,  Acts  of  1935. 

In  other  words,  persons  under  the  age  of  twenty -one  years  cannot  law- 
fully be  employed  or  permitted  to  work  for  any  other  forn*  of  business  or 
amusement  carried  on  in  the  same  place  where  intoxicating  liquors  arc  sold, 
and  if  a  retail  vendor  of  intoxicating  liquors  licensed  under  Subsections  III, 
IV,  V,  VI,  VII  and  VII'^,  of  Section  5  of  Chapter  16774,  Acts  of  1935, 
operates  or  carries  on,  or   permits  to  be  operated   or  carried  on   any  other 
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form  of  business  or  amtisement  tti  connection  with  or  at  or  in  the  same  place 
where  his  business  of  a  retail  vendor  of  intoxicating  Uciiiors  is  conducted 
and  carried  on,  neither  he  nor  any  other  jierson  can  lawfully  employ  or 
permit  any  person  under  the  agp  of  twenty -one  years  to  work  for  or  in 
connection  with  such  other  form  of  business  or  amusement,  even  though  the 
disabilities  of  non-age  of  such  person  under  I  he  age  of  twenty-one  jears 
maj    ha\e  been  removed. 

1  am  therefore  of  the  opinian  that  the  prohibition  of  Section  5950  (4627), 
Compiled  {Jentral  Laws  of  Morida,  1927,  is  still  valid  and  effective,  except  to 
the  extent  tliat  the  same  was  changed  by  the  enactment  of  Paragraph  (j) 
of  Section  U,  Chapter  l[i774,  Laws  of  Florida,  Acts  of  1935,  so  limited  as 
herein   pointed   out. 

Xovcmber   2,    1939— O- 585-1. 

CONSTRUCTION   OF  CHAPTER   16774,   ACTS  OF   1935— WHFTHER 
EMPLOYMENT    OF    MINORS,    \VH1':rE    DISABILITIES    OF 
NON-AGK   HAVE  BEEX    REMOVED,    MAY  BE   PER- 
MITTED   IN    PLACES   WHERE    INTOXICAT- 
ING   LIQUORS   ARE    SOLD 

D^ar  Sir: 

Under  date  of  September  29,  1939,  in  response  to  your  letter  of  Septem- 
ber 20,  1939.  1  wrote  you  on  the  aboie  sulijecl.  My  attention  has  lieen  called 
to  the  fact  that  my  letter  to  you  went  beyond  the  scope  of  your  inquiry, 
and  to  that  extent  upon  reconsideration  I  heg  leave  to  amend  my  said  letter 
of   September  29th   to   read    as    follows: 

Section  S9S0  (4027)  of  the  Compiled  General  Laws  of  Florida,  1927, 
provides : 

"No  person  under  twenty-one  years  of  age  shall  be  employed,  permitted  or 
suffered  to  work  in,  alwut.  or  in  connection  with  any  pool  room,  bitiiard 
room,  hrcuvry,  satonii,  or  barroom,  where  intoxicating  liquors  are  manufac- 
tured or  sold." 

The  penalty  for  violation  of  the  provisions  of  Section  3950  is  found  in 
Section  7979  (5751).  Compiled  General  Laws,  and  is  directed  against  any 
person  who  emplovs  a  minor  in  violation  of  the  prohihition  of  Section  5950, 
and  also  against  any  person  having  itiuler  his  control  such  minor.  What  is 
now  Section  5050.  Comt>iIed  General  Laws,  was  originally  enacted  as  Sec- 
tion 10  of  Chapter  568fi,  Act.s  of  1907,  and  amended  by  Section  1  of  Chap- 
ter 6918.  Acts  of  1915,  The  intent  of  said  fuactnient  was  to  protect  and 
safeguard  iwrsons  under  the  age  of  twenti-fine  years  from  effect  of  the 
recognized  evil  inflnence  of  such  places. 

In  submitting  an  amendment  to  Article  XIX  of  the  Constittition  of 
Florida  bj'  House  Joint  Resolution  83.  .Acts  of  1935.  it  was  provided  in 
Section  2 : 
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"All  lawfi  relating  to  intoxicating  Hquurs,  wines  and  be«r  which  were 
in  effect  cm  December  31,  1918,  unless  changed  by  I  he  Legislature  by  laws 
expressly  made,  effective  cnncivrrently  with  this  amendtiienl,  shall  as  so 
fhangcti  become  effective  with  this  Article,  and  shall  so  remain  until  thcrt'- 
attcr   changed    by  the    Legislature." 

The  said  amendment  was  adopted  at  the  (iencral  Election  in  1934,  and 
the  Legislature  at  its  regular  session  in  1935  enacted  Chapter  lfi774,  the 
title  to  which  is  as   follows : 

"An  Act  Regulating  and  Taxing  the  Manufacture,  Distriliulion,  and  Sale 
of  Beverages  Containing  More  Than  One  Per  Cenlutn  (if  Alcohol.  Creating 
and  Providing  for  a  State  Be%'CTage  Department,  Providing  Penalties  for  the 
Violation  of  this  Act,  and  Repeating  I'^xisting  Laws  Concerning  said  Bev- 
erages." 

By  Paragraph   ij)   oi  Section   11  of  (-Tiapter   16774,  it  i*  provided: 

"It  shall  be  unlawful  for  any  vendor  licensed  under  sub-sections  111, 
IV,  V.  VI,  VII  and  Vlll/i  of  Section  5  hereof  to  employ  any  person  under 
twentj-one  years  of  age,  whose  disabilities  of  non-age  have  not  liecn  removed, 
to  work  in  the  place  of  bitsinesi  of  such  vendor." 

Subsection  III  of  Section  5  relates  to  vendors  operating  places  of  busi- 
ness where  beverages  are  sold  only  in  sealed  containers  for  consunjplion 
off  the  premises  where  sold.  Subparagraphs  IV,  V,  VI,  Vll  and  Vll!-!  of 
Section  5,  relate  to  vendors  operating  places  of  business  where  constunjuion 
on  the  premises  is  perniitte<l.    All  of  these  are  retail  vendtirs. 

Apparently,  the  Ijjgislature  intended  by  the  enact nn-ni  of  t^aragraph  (j> 
of  Section  11  of  Chapter  16774,  to  change  the  prohibition  contained  in  Sec- 
tion 5059  C4027>,  Compiled  General  Laws,  to  the  extent,  but  only  to  the 
extent  that  it  is  not  unlawful  for  persons  licensed  as  retail  vendors  under 
the  provisions  of  Subsei'iions  HI,  IV,  V,  VI,  VII.  and  Villi  of  Section  5 
of  Chapter  16774,  to  eniplo\-  arsons  under  the  age  of  twenty-one  years, 
whose  disabilities  of  non-age  have  been  removed,  to  work  in  the  palce  of 
bustuess  of  such  licensed  retail  vendors. 
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SCHOOLS 

SECTION  1 

School  Code 

August  4,  1939— 0-5I4. 

PROCEDURE    FOR    DETERMINING    NUMBER   OF    INSTRUCTION 
UNITS  FOR  TRANSPORTATION   BASED  ON*  AREA- 
SECTION'  1005 

Dear  Sir: 

This  is  in   reply  to   ypur  letter  of   August  third,  in  which  you  state: 

"The  following  two  technical  questions  have  arisen  with  reference  to 
the  interpretation  of  this  Subsection : 

"1.  Where  any  transportation  route  runs  along  the  coast  should  the 
equivalent  of  regular  government-survey  land  sections  which  lie  wholly  in 
the  water,  and  which  arc  within  one  and  one-half  miles  of  the  regular  route 
be  counted  in  deterniining  instruction  units  for  transportation  based  on  area, 
or  should  only  those  sections  lying  at  least  partly  on  land  be  counted? 

"2.  In  view  of  the  fact  that  Sections  209  and  210  of  the  Florida  School 
Code  require  the  operation  and  maintenance  of  separate  schools  for  white 
and  negro  children,  and  that  separate  transportation  systems  are  required, 
may  the  sections  within  one  and  one-half  miles  of  white  bus  routes  be  counted 
as  prescribed,  then  may  the  sections  within  one  and  one-half  niiles  of  negro 
tins  routes  also  be  counted  as  prescribed  in  determining  instruction  units 
based  on  area,  even  though  some  of  these  latter  sections  may  duplicate 
sections  served  by  white  buses  ?" 

Section  1CX)5  of  the  School  Sode  enacted  at  the  1939  session  of  the 
Florida  Legislature  provides  that  the  number  of  instruction  units  for  trans- 
portation in  each  county  shall  be  computed  on  the  basis  of  (1)  the  numt»er 
of  transported  pupils,  and  ( 2 )  the  area  in  which  the  pupils  arc  transported, 
Sufwection  (2)  of  Section  1005  reads  in  part  as  follows: 

" — One  instruction  unit  shall  lie  allowed  for  each  hfty-stx  land  sections 
of  school  transportation  area  computed  as  follows:  each  regular  govern- 
mental survey  land  section,  or  the  wjuivalent  of  such  section  where  not  estab- 
lished by  government  survey,  shall  lie  counted  which  is  wholly  or  partially 
within  one  and  one-half  miles  of  the  regular  route  of  any  school  bus  vi'hich 
has  a  combined  passenger  seating  capacity  in  excess  of  eighteen  linear  feet, 
and  each  additional  such  land  section  shall  lie  counted  which  is  traversed  by 
a  route  served  h;  a  smaller  motor  vehicle  which  transpi;>rts  pupils  at  public 
eK[»ense;   Provided  that  no  section  shall  be  counted  twice  •  *  *." 
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In  my  opinion,  answering  the  lirst  question  propounded  by  you,  the 
intent  of  the  Legislature  was  not  to  include  tn  cotnputiriK  the  mrmlwr  of  in- 
siructton  units  for  transportation  based  on  area  the  territory  in  the  Gulf  and 
Ocean  which  lies  adjacent  to  transportation  routes  along  the  coast.  Onl>' 
those  sections  lying  at  least  partly  on  land  should  be  counted.  This  legis- 
lative intent  is  disclosed  by  the  provision  of  Section  1005,  which  requires  in- 
struction units  for  transportation  to  be  computed  on  the  basis  of  "the  area 
fn  t**tV/i  /lupUs  are  transported." 

In  my  opinion,  answering  the  second  question  prtiiKnmded  by  yoo,  a 
section  of  land  can  be  counted  only  once  in  computing  the  nunittcr  of  trans- 
portation  units  on  the  basis  of  area,  regardless  of  the  fact  that  through 
necessity  white  and  negro  school  bus  routes  may  duplicate  each  otlier.  Sec- 
tion 1005  (2)  specidcally  states,  "provided  that  no  section  shall  Iw  counted 
twice."  The  intent  of  the  legislature  was  thus  made  clear  that  in  computing 
the  number  of  instruction  units  on  the  Ijasis  of  area,  no  section  wa*  to  he 
counted  twice, 

Attgtjst  4,  19J9-0-5I5. 

TRANSPORTATION  OF  PUPILS  OF  HIGH  SCHOOL  GRADES  TO 

A  CENTRAL  HIGH  SCHOL— DEFINITION  OF  HIGH 

SCHOOL  GRADES— SECTION  213 

Dear  Sir: 

You  submit  for  ray  consideration  the  opinion  of  the  Supreme  Court  of 
Florida,  written  on  petition  for  rehearing  in  the  case  of  Reave*,  et  aL,  v. 
Sadler,  et  at.,  which  opinion  was  filed  May  JO,  I9J9. 

In  this  opinion,  the  Supreme  Court  expressed  the  view  that  the  integrity 
of  a  Special  Tax  School  District  cannot  be  undermined  hy  action  of  a  County 
Board  of  Public  Instruction  in  transporting  pupils  residing  in  one  district 
to  a  school  in  another  district  for  no  other  reason  than  that  the  pupils 
prefer  one  school  over  another.     In  its  opinion,  the  Corut  staled,  however, 

"This  is  not  to  be  construed  as  holding  that  pupils  of  high  school  grades 
cannot  be  transported  to  a  central  high  school   when  circumstances  justify." 

You  particularly  request  my  opinion  as  to  whether  llie  portion  of  the 
opinion  above  set  forth  would  authorize  the  transportation  of  pupils  in  the 
seventh  and  eighth  grades  to  a  central  high  school.  It  would  seem  that 
Section  213  of  the  School  Code  enacted  in  1939.  would  have  a  bearing  on 
the  determination  of  this  problem. 

This  section  reads  as  follows - 

"Section  2L3,  Public  Schools  Reqi'i«ed.— The  ptAKc*  scbooU  of  the 
State  of  Florida  shall  provide  for  twelve  consecutive  years  of  iitstruction 
which  shall  constitute  the  uniform  system  of  public  free  schools   pretcritied 
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by    Seclion    1    of    Article   XII    uf   tht-   Constitution   ami    which    shall    include 
the    folloWMig : 

"(1)  Elementarv  Schools. — Elementary  schools  shall  comprise  all 
classes  and  gradei  through  the  sixth  or,  upon  decision  l>y  the  County  Btiard, 
when  authorized  Ijj-  rt-gulatidns  of  the  State  Board,  may  include  work  through 
the  eighth  grade. 

(2)  HitiH  OR  Selonbary  Si'HOOLS. — ^High  or  secondary  schools  shall  in- 
clude junior  high  schools  with  grades  seven  to  nine,  inclusive:  senior  high 
schools  with  grades  ten  to  twelve,  inclusive;  or  junior-senior  high  schools 
with  grades  scvt-n  to  twelve,  inclusive:  or,  upon  decision  by  the  County 
Board  when  authorized  by  regulations  of  the  State  Board,  may  be  organized 
as  four-year  high   schcwls  conijirising  grades   nine  to  twelve,  inclusive." 

If  the  County  Board,  pursuant  to  Section  215,  supra,  organizes  the  ele- 
mentary schools  so  as  to  include  the  first  six  grades  and  the  higher  secondary 
schools  so  as  to  include  grades  seven  to  nine,  then  it  would  seem  that  the 
transportation  of  pupils  in  the  seventh  and  eighth  grades  would  come  within 
the  exception  contained  in  the  opinion  of  the  Supreme  Court.  H,  however, 
the  primary  school  in  the  district  where  the  pupils  reside  includes  the  first 
eight  grades,  then  the  County  Boartl  would  not  lie  authorised  to  transport 
those  in  the  seventh  and  eighth  grade.i;  to  another  district,  for  the  sole  rea- 
son that  such  pupils  prefer  the  school  in  the  other  district. 

August  17,  1939— 0-536. 

TR.V.\SP0RTAT10X  OF  PUPILS— WHAT  ITEMS  CAN  BE  CHARGED 
UNDER   SECTION  1012,  CHAPTER   1<)535 

D^r  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  .August  16th,  Von  state 
that  "Section  1012  of  Chapter  19355,  .Acts  of  1939,  provides  that  'Warrants 
for  the  expense  inairred  for  the  transportation  of  pupils  or  for  instructional 
salaries  rnaj  lie  drawn  against  the  transportation  portion  of  the  Teachers 
Salary  Fund  allotted  to  any  county.' "  And  that  "The  expense  for  the  trans- 
portation of  pupils  may  presumably   include   a  variety   of  items." 

You   list  a  nunilicr  of  items  and  then  propound  the  following  questions : 

"May  all  such  items  he  considered  as  expense  incurred  for  the  trans- 
portation of  pupils  within  the  meaning  of  this  section?  Is  it  permissible 
for  warrants  to  be  drawn  against  the  transportation  portion  of  the  Teachers 
Salary  Fund  for  any  or  all  such  items  of  expense  when  properly  incurred 
for  the  transportation  of  ptipils  ?" 

In  reply  I  wish  to  advise  that  Chapter  VIII,  under  the  heading  "Trans- 
portation," Section  801,  et  se<i.,  of  this  sanie  Act  fully  sets  forth  the  au- 
thority of  the  Boards  with  respect  to  transportation,  and  it  authorizes  trans- 
jjortation   for  each  pupil  under  certain  circumstances. 
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Since  the  law  authorizes  the  transportation  wf  pBpik  hy  tKc  County 
Boards,  the  question  of  the  items  that  make  tip  the  expense  of  such  irans- 

Ijfirtation  is  one  of  fact  and  not  of  law,  and  as  to  whether  or  not  the  items 
that  you  have  listed  above  can  all  l>e  charged  against  this  fiinrl  will,  of 
course,  depend  iivoa  their  use  and  you  can  determine  tliis  as  a  qucition  of 
fact. 

r  do  not  believe  you  will  encoimter  niuch  difficulty  as  the  provisiotu  of 
Chapter  VI I  [  under  the  title  "Transportation"  arc  rather  hroad. 

August   17,   1939— 0.538. 

BONDS   OF   COUNTY    SCHOOL  OFFICIALS— WHETHER   OR    NOT 
SECTION  1{»89  IS  RETROSPECTrVR  OR   PROSPECTIVF, 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  at  August  I6th.    You  state: 

"Section  1089  of  Chapter  19355,  Acts  of  1939,  provides  for  the  bonding 
of  County  School  Officials,  prescribing  larger  bonds  for  certain  officials  than 
heretofore  required." 

Vou  request  me  to  advise  you  "whether  this  new  schedule  is  effective 
immediately,  or  when  present  bonds  expire,  or  when  the  terms  of  ofhctals 
now  in  office  expire?" 

.\n  examination  of  the  pertinent  part  of  this  se(.'ticin  discloses  in  para- 
graph  1  relating  to  County  Superintendents : 

"Before  assuming  of  ice,  beiut)  coiiimissioned  or  atsMiiiinij  respotifibUify 
for  any  school  honds  or  property  or  records,  the  county  superintendent  shall 
execute  *  *  *  a  bond." 

In  paragraph  2  relating  to  mensliers  of  the  County  Boards,  it  provides : 

"Each  and  everv'  meml>er  of  the  county  board  of  the  several  cottmie* 
in  the  State  of  Florida  •elected  or  apt>oiiiled  to  such  office  before  he  is  coin- 
tiiissioHi'd  pr  assumes  office  shall  be  required  to  execute  a  bond.  •  •  *  " 

It  is  a  well  known  rule  of  statutory  construction  that  statutes  are  always 
presumed  to  lie  intended  to  operate  prospectively  and  are  never  to  be  construed 
as  having  a  retrospective  effect  unless  the  terms  thereof  clearly  show  such  a 
legislative  intention.  McCarty  v.  Havis,  2  So.  819;  In  Ke  Seven  Barrels 
of  Wine.  3  So.  627. 

Bearing  this  rule  in  mind,  1  am  of  the  opinion  that  this  Statute  does 
not  show  a  clear  legislative  intention  to  make  its  requirements  retrospective, 
but  when  you  take  into  consideration  the  language  used  that  I  have  aliove 
quoted,  particularly  the  part  thereof  that  I  have  italicized,  it  dearly  appears 
to  me  that  it  was  the  intention  of  the  Legislature  that  this  Act  should  operate 
prospectively. 
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Therefore,  the  new  bond  adiedule  is  not  effective  immediately  and  will 
only  apply  when  the  terms  of  officials  now  in  office  expire. 

August  30,   1939— 0-555. 
COMPUTING  INSTRUCTION   UNITS— SECTION   1004 
Dear  Sir: 

This  is  in  reply  to  your  letter  of  August  24th. 

You  request  mj  opinion  as  to  substantially  the  following  state  of  facts. 
The  State  Board  of  Education  has  promulgated  a  regxjlation  which  reads 
as   follows : 

"A  school  to  be  considered  as  having  a  high  school  department  for  pur- 
poses of  computing  instruction  units  nmst  have  an  enrollment  of  thirty  (30) 
or  more  pupils  in  grades  above  the  sixth ;  provided,  that  any  school  to  he 
considered  a  junior  high  school  for  computation  of  instruction  units  must 
have  six  (61  or  more  pupils  above  the  eighth  grade,  and  to  be  considered  a 
senior  high  school  must  have  six  (61  or  more  pupils  alwve  the  eleventh  grade; 
and  proWded  further  that  isolated  schools  that  have  been  accredited  by  the 
State  Board  of  Education  for  the  next  preceding  year  with  less  than  thirty 
(30)  pupils  enrolled  above  the  sixth  grade  may  he  considered  as  having  a 
sufficient  number  of  high  school  pupils  for  purposes  of  computing  instruction 
units." 

You  inquire  as  to  whether  this  regulation  is  valid. 

The  problem  has  arisen  in  one  of  the  counties  with  regard  to  the  applica' 
tion  of  this  regulation  in  computing  the  number  of  instruction  units  to  be 
credited  to  that  county  for  a  particular  two-teacher  elementarv'  school  which 
had  an  average  attendance  during  the  last  school  year  in  the  grades  from  the 
first  to  sixth,  inclusive,  of  60.29  and  in  the  grades  from  seventh  to  nintli, 
inclusive,  of  19.35.  Under  the  regulation  .ibo^e  set  forth,  no  junior  school 
units  would  lie  graiTted,  but  the  aggregate  average  attendance  of  79.64  would 
lie  used  in  i.-oraputing  the  number  of  elementary  units.  The  practical  prob- 
lem arises  by  reason  of  the  fact  that  a  junior  high  school  unit  is  worth  22 
per  cent  more  than  an  elementary  unit  and  is  computed  on  the  basis  of  a 
smaller  average  daily  attendance.     See  Section   1004  of  the  School  Code. 

.An  instruction  unit,  in  the  final  analysis,  is  simply  a  statutory  unit  of 
measurement  on  the  basis  of  which  schcwl  funds  are  distributed  to  the  counties 
of  the  State,  as  required  by  Article  XII,  Sections  7  and  9  of  the  Florida 
Constitution.  Sections  1004,  lOOS  and  1006  of  the  Schocd  Code  provide  for 
the  ascertainment  of  the  total  number  of  instruction  units  of  each  county, 
computed  both  for  instruction  personnel  and  transportation.  The  amount  to 
vi-hicb  each  county  is  entitled  can  then  lie  ascertained  by  multiplying  the 
number  of  instruction  units  for  a  given  county  by  the  amount  of  the  State 
apfiropriation   for  each  instruction  unit,    less  any  amounts  that  may  be  de- 
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dueled  under  other  provisions  of  the  law.  1  refer  to  the  tiature  of  an  ta- 
struclion  unit  so  as  to  make  it  entirely  clear  that  it  ts  simply  a  unit  of  measure- 
ment and   nothing  more. 

The  'inestion  which  here  arises  is  whether,  in  the  particular  instance  here 
hivoivcd,  the  average  daily  attendance  in  jtmior  higli  school  grades  of  19.JS 
should  lie  considered  in  contpirting  junior  high  school  units  or  sitnpfy  added 
tt>  the  dailj-  attendance  to  lie  Uiied  in  computings  elementary  units.  Under  the 
resrulatton  concerning^  which  you  inquire,  the  latter  construction  would  be 
adopted.  1  his  regulation  has  l>een  challenged  on  ihc  following  two  ^otinds  : 
first,  that  it  is  an  attempt  by  an  administrative  body  to  prescritjc  the  dassihca- 
tion  for  distributing  school  funds  which  classification  is  required  l>y  the 
Constitution  to  be  made  by  statute :  and,  second,  tliat  it  is  contrary  to  Sections 
1004  and  21,1  ot  the  School  Code  to  tlassify  junior  high  school  attendance  on 
tile  same  basis  as  elementary  scho';l  attendance. 

Section  1004  of  the,  School  Code  provides  for  the  comp«uH«>ll  of  ele- 
mentary unit^  as  follows ; 

"(hi  In  a  tin-'o  or  more  teacher  ctcmcntary  school  with  an  average  dail.v 
attendance  of  less:  than  three  hundred,  two  units  shati  be  counted  {or  ihe  first 
forty  pitpils  in  average  daily  attendance  and  one  unit  tor  each  additional 
thirty -live  pupils  or  major  fraction  thereof."     (  IfeJics  ours.) 

In  the  same  section  the  computation  of  junior  hi«h  school  units  is  pro- 
vided by  the  following : 

'■(a>  For  ihc  first  thirty  fiufiils  in  average  daily  attendance  two  units 
shall  be  counted,  and  for  the  number  of  pupils  aliove  thirty  and  less  than  two 
hundred  and  seventy-live  in  average  daily  attendance  one  unit  for  each  thirty- 
two  pupils  or  major  fraction  thereof  shall  Ije  counted."     (Italics  ours.) 

Computing  the  instruction  units  in  the  particular  instance  nnder  com- 
sideration.  on  the  basis  of  Section  1004  of  the  School  Code,  it  would  iippear 
that  credits  should  be  t<iven  for  no  junior  high  school  units,  for  the  reason 
that  the  statute  specilically  retfulres  an  average  daily  attendance  of  thirty  pupils 
hefore  the  tirst  two  i-inits  shall  be  allowed.  This  means  that  if  there  is  less 
than  an  average  daily  attendance  of  thirty  pupils,  no  junior  high  school  in- 
struction units  are  to  be  credited.  This  construction  necessarily  follows  from 
the  language  of  the  statute  itself.  This  does  not  mean,  however,  that  the 
statute  contempSates  that  all  attendance  under  thiry  in  junior  high  school 
grades  is  to  be  discarded  tn  computing  the  share  of  the  county  in  the  distrihu- 
tion  of  school  funds.  The  language  of  Section  1004  of  the  School  Code, 
relating  to  elementary  units,  would  be  sufficiently  comprehensive  to  authorize 
the  junior  high  school  attendance,  which  might  otherwise  be  discarded,  to  he 
computed  as  elementary  units.  The  words  of  Section  1004,  "in  a  two  or  more 
teacher  elementary  school,"  do  not  necessarily  limit  the  computation  of  ele- 
mentary units  on  the  basis  of  attendance  in  elementary  schfjols  ot  elementary 
pupils,  but  would  autbori/.e  the  addition  of  such  junior  high  school  attendance 
as  would  not,  in  itself,  be  sufficient  to  require  junior  high  school  units.    If 
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this  col  1st  met  iwi  were  not  followed  and  if  the  average  junior  high  school 
attendance  were  discarded  from  consideration  becanse  it  did  not  meet  the 
statntcirj'  reqiurenitrtit  nf  an  average  daily  attendance  of  thirty  pupils.  Sections 
7  and  9  of  Article  XII  of  the  Florida  Constitution  would  undoubtedly  be 
violated,  k  in  the  duty  of  administrative  officials  to  construe  statutes,  when 
the  const niction  is  authorised  by  the  language  therein,  in  such  a  way  as  to 
avoid  contravening  the  Con stitu lion. 

It  is  my  oiiinion  that  the  particular  regulation  concerning  which  j'tJO  in- 
quire is  noi  in  conflict  with  either  the  Constitution  or  the  School  Code.  It 
niay  he  tltat  this  regulation  is  more  or  less  stinerHuous,  because  the  statutory 
provisions  inust,  themselves,  he  so  construed  as  to  arrive  at  substantially  the 
same  result. 

September  9,  1930— 0-563. 

PROPOSK.D  l.[^.\SE  ACTU.\LLY  SALE  OF   PROPRRTY— AUTMOR- 

IT^'  TO  BURROW  UNDER  SECTION  1CB5— "LAND" 

FOR  SCHOOL  SITES 

Dei}^  Sir: 

Under  dale  of  .^jiril  11,  1939,  I  advised  yo-.i  concerning  the  general 
powers  of  a  school  board  to  lease  a  Imilding  for  school  ptirposes  for  a  term 
of  years.  I  there  stated  that  3  building  could  be  rented  if  the  county  board 
(k'teniiiiied,  from  tlie  facts  and  circurastaJiccs  of  a  particular  case,  that  a 
lease   for  a  term  of  years  is   necessary. 

A  further  cjuestion  has  arisen  with  regard  tu  the  application  of  the  rule 
staled  in  that  opinion  in  a  particular  instance  invcrfving  a  building  erected  by 
the  Works  Progress  .\dministration  with  the  coowration  of  the  City  of 
.'\uhumdale  and  the  school  officials  of  Polk  County.  The  City  owns  title  to 
the  [irojierty.  It  was  proposed  that  the  building  be  leased  by  the  City  to  the 
County  School  Board  for  a  period  of  four  years  at  a  rental  of  $750.00  per 
year,  iaid  lease  lo  contain  an  option  giving  the  School  Board  a  right  to 
purchase  the  property  at  the  end  of  the  four-year  period  for  an  additional 
conisideralifin  of  apiTroxiruately  $1,500.00.  It  is  iny  opinion  that  such  an 
arraiiaement  would  constitute  a  sale  of  the  property  to  the  County  School 
RiiarU  on  a  jjurchase  plan  e.Mtnding  over  a  period  nf  years  and  would  not 
actiia'ly  be  a  lease.  Such  a  sale  would  contravene  the  provisions  of  .Article 
IX,  Section  6,  of  tHe  Florida  Constitution.  It  would  not  be  essentially  dif- 
ferent from  the  agreement  considered  in  the  case  of  Sholiz,  et  al.,  v.  McCcM-d, 
150  So,  Rep.  234. 

tender  Section  1085  of  the  School  Code,  enacted  at  the  1939  session  of  the 
Florida  Letiislal'ire,  speciKc  authority  is  provided  for  Ixarrowing  money  for 
the  "purcliase  of  land  for  school  sites^  '  It  is  further  provided  that  the 
County  Board  is  authorised  under  certain  conditions  to  create  obligations  to 
Ike  retired  within  a  period  of  four  years.     It  is  my  opinion  that  the  purchase 
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of  tlw  jirojierty  in  Atihurndak  could  he  ftnanccd  in  accordance  with  tlic  i»ro- 
visions  of  said  Secii'Mi  10H5, 

Wliile-  Sect  inn  1(W5  refers  otity  to  the  purchase  of  "land"  this  i*  not  to 
lie  constrnwl  as  prohtliiting  the  imrchase  fif  land  and  huildinffi  located  thereon. 
The  word  "land"  is  to  be  construed  as  st-nonymous  with  "re;»l  estate."  The 
following  dehnition  of  the  word  "land"  appears  in  Black's  Law  Dictionary, 
Second  Edition,  page  694 : 

"The  word  "land'  includes  not  oillj'  the  soil,  bat  c»'cr>thtng  attached  lo 
it,  whether  attached  liy  the  course  of  nature,  as  trees.  hertiaRe.  and  water, 
or  by  the  hands  of  man.  as  liuildings  and  fences." 

5cptend)er  16  IW^— 0-574. 

PUBUCATICm  OF  notice:  of  special  tax  SOJfOOL 
DISTRICT  ELECTION  REQUIRED 

Dear  Sir: 

This  is  in  reply  to  yonr  letter  of  Septenitier  20.  in  which  you  request  my 
o|Htiiun  a*  to  whether  notice  ot  a  regular  Mciunal  school  district  election  must 
l»e  published.  Voii  further  inquire  as  lo  whether  it  would  t*e  suiScicnt  lo  give 
tiotice  of  all  special  tax  school  district  elections  in  one  published  notice,  in 
view  of  the  fact  that  the  School  Code  requires  elections  to  Itc  held  on  the 
same  day  throughout  the  State. 

The  provisions  of  the  School  CckIc  relating  to  tlie  procedure  for  holdiiiK 
and  conduct  ittg  regular  biemiial  school  district  elections  arc  set  fortli  in 
Section  H>32,  Sill) section  (2)  of  the  School  Code.  One  of  the  provtstuns 
apjiearing  therein  is  (hat  "all  school  district  elections  shall  be  held  and  con- 
ducted in  the  maniitr  i>reicril>ed  Iiy  law  for  holding  genera]  eleaiotis,  except 
as  provided  in  this  article.''  It  is  further  provided  that  the  "cost  of  the  pub 
lication  of  llie  notice  of  tlic  election"  and  all  election  expenses  shall  lie  paid 
Uy  the  County  Board  out  of  district  futids. 

The  only  proviitions  in  the  general  law  rclatinj;  to  puhlicatinn  of  notice 
of  clertinns  arc  contained  in  Section  220,  Re\t?ed  (general  Statutes,  1^20 
(Section  255,  Compiled  General  I.aws).  This  requires  the  puhlicalion  o( 
notice  of  the  election  at  least  once  a  week,  beginning  at  least  sixty  dnj's  prior 
to  lidklinf;  the  election. 

In  view  of  the  fact  that  all  special  tax  school  district  elections  must, 
under  the  School  Code,  be  held  ou  the  lirst  Tutsflay  alter  the  tirst  Monday  in 
Novemlwr  in  cKld-numbered  years,  it  would  be  sufficient  for  the  County  lioard 
to  include  all  districts  in  a  combined  notice  of  election.  This  would  not  have 
tieeu  advisiible,  however,  before  the  enactment  of  the  School  Code,  for  then 
there  was  no  uniform  election  day  preseribetl  by  law. 

In  view  of  the  fact  that  the  School  Code  expressly  adopts  the  (irovisions 
of  the  general  law.  Section  249,  Revised  Ciencral  Statutes,  19^  (Section  305, 
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Compiled  Gvtieral  Laws},  must  be  observed.  This  requires  the  (luhlication 
(tr  posrfnp  of  the  names  of  inspectors  and  clerks  for  at  least  fifteen  days  tiefore 
ihe  day  ni  holding  the  election.  This  requirement  wotiltl  be  complied  with  by 
advertising  iinee  a  week  for  a  period  longer  than  llfteen  days.  See  Seally  v. 
JJeraingcr,  GO  Southern  Refiorter  180. 

SeiJtember  28,  1939—0-584. 

CONSTRI^CTIO.S'   OF  L.\W— .\S  TO  WHETHER  BONDS  ISSUED 

UNDRR  CH.APTKR  1^784  ARE  IXIGIBLK  FOR  INVESTMENT 

OF  SINKING  FUNDS  COLLECTED  FOR  RETIREMENT 

OF  DUV-AL  COUNTY  SCHOOL  DISTRICT  BONDS 

GeHttemeii: 

In  your  letter  cf  the  27th  instant  you  call  attention  to  Chapter  19784,  Laws 

of  Rorida,  Acts  of  1939,  creating  the  Dnval  County  Air  Base  Authority,  and 
also  to  Si-ction  1055  of  Cliajiter  1935S,  Laws  of  Florida,  Acts  of  1939,  known 
as  the  School  Code.  Von  thereupon  request  my  opinion  as  to  whether  the 
bonds  autliori^ed  to  be  issued  nndpr  Chapter  19784  will  be  eligible  for  invest- 
ment of  the  sinking  funds  collected  for  the  retirement  of  any  bonds  of  any 
school  district  in  Diiva!  County, 

Scctiiiti  U)55  (if  Chapter  19355  empowers  tlie  County  Board  of  Public 
Instruction  of  the  several  counties  of  the  State  to  invest  the  sinking  fund  of 
any  school  district  of  their  resiiectiie  counties  in  any  general  county  bonds  of 
the  same  county.  Your  inquiry'  depends  for  determination  on  the  question  of 
whether  bonds  issued  by  the  LJuval  County  Air  Ba-se  .-Vuthority  under  the 
provisions  of  Chapter  19784  are  ''general  county  bonds"  within  the  purview  of 
the  provisions  of  Section  1055  of  Chaiiter  19355.  The  district  created  by 
Cliapter  19784  is  territorially  co-extensive  with  [)uval  County.  The  tionds 
authorized  by  Chapter  19784  when  issued,  sold  and  delivered,  shall  become  and 
lie  binding,  \'alid  and  legal  obligations  of  the  Authority  "and  for  the  security 
and  paynif^ni  of  said  bonds  and  the  interest  thereon,  the  entire  taxable  properly 
lying  within  said  .Authority  and  the  full  faith  and  credit  thereof  shall  be 
pletlged." 

Section  1054  of  Oiapter  19355  authorises  and  empowers  the  County  Boards 
of  Public  ln=trnetitin  to  invest  the  sinking  funds  of  school  districts  in  Unitefl 
States  Government  biinds  and  the  bonds  fully  and  nnconditionally  guaranteed 
as  to  princijal  and  interest  by  the  United  States. 

Section  1055  furtlier  authorizes  and  em]xiwers  the  county  boards  to  invest 
such  fluids  in  any  t»onds  of  another  school  district  in  the  same  county,  and 
then  fol'ows  the  provision  here  under  consideration. 

It  iif  evident  that  the  Legislature  was  endeavoring  to  provide  for  the  pro- 
tection and  security  of  the  sinking  funds  of  school  districts  as  a  matter  of 
prime  importance,  fn  authorizing  the  investment  of  sinking  funds  of  school 
districts  in   "any  general  county  bonds"   of  the   same  county,   I  am  of  the 
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opinion  that  the  Legi:ilatvire  liad  in  mind  bonds  that  are  comity- wide,  Itacked 
by  fnil  aiitliority  to  assess  and  collect  taxes  on  all  the  taxable  property  in  tlic 
county,  and  for  whicli  the  full  faith  and  credit  of  the  Anthority  shall  be 
I  >l  edged. 

I  am  therefore  of  tlie  opinion  that  the  bonds  authorized  to  he  bsued  under 
the  provisions  of  Chapter  19784,  wlien  duly  issued,  will  be  eligible  for  wi- 
vestmcnt  of  the  sinking  fnnds  of  any  school  district  or  districts  in  ntivat 
County,   Morida. 

September  29,  1939— 0-S87. 

CONSTRUCTION  OF  SUBSECTION  2  OF  SECTION  1060- 

RRQUIREMENT  OF  BIDS   FOR   PURCHASES 

COSTING  WORE  THAN  $300.00 

Dear  Sir: 

Vou  call  my  attention  to  Subsection  2  of  Section  1060  of  Chapter  19355, 
Laws  of  Morida,  Acts  of  1939  (School  Code),  whkh  reads  as  follows: 

"(2^  Bids. — Bids  shall  be  requested  from  thi-ee  or  more  sources  Ijy  llie 
Covmty  Board  for  any  atithorizcd  purchase  costing  more  than  three  hundred 
do]lar.<i  ($30().0f)).  The  Cotinty  Board  shall  have  the  authority  to  reject  any 
or  a!]  bids  and  rcciuest  new  bids.  In  the  acceptance  of  bids,  the  County  Board 
shall  accept  the  lowest  and  bes;  bid." 

You  stale  six  questions  with  regard  to  the  construction  of  tile  statutory 
provisions  above  set  forth.  1  shall  separately  state  each  questitm.  followed  by 
my  oi)inion  with  regard  to  same,  as  follows: 

1.  Are  County  Boards  required  to  secure  these  bids  on  the  basis  of  ad- 
\ertisement  or  may  they  send  out  requests  for  bids  and  then  proceed  to  award 
contracts  as  prescribed  ? 

The  statute  does  not  require  bids  to  be  secured  on  the  basis  of  advertise- 
ment. It  will  lie  sufficient  if  the  County  Board  requests  bids  from  three  or 
more  sources  on  any  jiurchasc  exceeding  $300.00. 

2.  If  the  County  Board  employs  a  bus  driver,  janitor  or  any  other  person 
and  pays  any  such  person  by  the  month  although  the  contract  covered  for  the 
year  would  be  more  than  $300.00.  v\'ould  this  section  be  at  all  involved  ^ 

The  employment  of  a  bus  driver,  janitor,  or  other  person  would  not  be 
governed  by  the  provisions  of  the  statute  here  considered,  for  such  statutory 
provisions  relate  only  to  purchase  of  property  and  not  to  empfoyjtient  of 
persons. 

3.  -A  County  Board  has  been  contracting  for  its  bus  routes  hut  decides 
county  ownership  would  be  more  economical.  Could  it  draw  up  contracts  to 
purchase  the  equity  in  the  buses  the  contractors  now  operate  or  would  it  be 
neces.sary  to  call  for  bids? 

The  purchase  of  used  school  buses,  if  the  purchase  price  exceeds  $300.00 
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would    curue   wjtliin    the    statutory   provisions  here  considered.     It    would   Ik; 
necessary  to  calt  for  bids. 

4,  If  a  County  Hoard  plans  to  coitract  with  f)ersons  to  furnish  and 
operate  their  own  lutsc;  to  serve  certain  routes  designated  by  the  Board,  arc 
bids  required  for  each  route? 

A  contract  with  a  person  to  furnish  and  operate  a  school  bus  actualty 
constitutfcs  two  contracts.  First,  such  a  contract  includes  the  employment  ot  a 
person,  to- wit,  the  driver,  Seccndty,  it  contemplates  the  furnishing-  of  equip- 
ment, to- wit,  the  hu.';.  Since  t*vo  contractual  elements  are  combined  in  one 
contract,  it  would  come  within  the  statutory  provisions  here  considered.  It 
would  be  optional  witli  the  Cotmty  Board,  whether  bids  would  be  made  for 
particular  routes  or  for  the  entire  transportation  system. 

5,  If  the  County  Hoard  is  taking  out  liability  insurance  on  school  buses 
or  any  othtr  form  of  insurance  is  it  necessary  to  follow  the  provisions  of  tiiis 
section  ;ind  secure  bids  or  would  the  fact  that  rates  are  uniform  for  the 
various  types  of  policies  make  it  unnecessary  to  secure  hjds  under  this  pro- 
vision? 

It  is  my  opinion  that  contracting  for  public  liability  insurance  on  school 
buses  is  ni>t  such  a  "purchase"  as  would  bring  it  within  the  provisions  of  the 
statute  here  considered. 

6,  Ojuld  a  Ctmnty  Board  purcliase  several  thousand  dollars  worth  of 
supplies  without  sei^uring  bids  by  having  the  company  from  which  the  purchase 
Is  made  submit  .'eparate  bills  for  the  various  items,  each  of  which  would  he 
less  than  $300.00? 

To  do  this  would  be  to  circumvent  the  mandator)-  provisions  of  the 
statute.     This  would  lie  a  violation  of  the  statutes. 

September  29,  19J9— 0-592. 

CONSTRUCTION*  OF  SUBSECTION   (7)    (h)   OF  SFXTION  423  RE: 

APPOIKTMKNT  OF  NON-INSTRUCTIONAL  EMPLOYEES  UPON 

"RECOMMEND.A.TIOXS"    OF   COUNTY    SUPERINTENDENT 

Dear  Sir: 

Yoq  call  my  attention  to  Subsection  (?i  {b>  of  Section  423,  Chapter 
KQSSi  Acts  of  1939  t  School  Code)  which  reads  as  follows : 

"(h)  .Appointment:  Other  Ihan  Instructional  Staff  and  Other  Onployees 
in  District  Schools.— To  act  on  ii.'rilfe>i  rectiminvudations  submitted  by  tlie 
Cotmty  Superinifciideiit  of  persons  to  act  as  administrative,  supervisory,  at- 
tendance, or  health  as.sistants,  his  office  a,ssistants,  and  bus  drivers,  and  to 
appoint  persons  to  hli  such  positions."     (Italics  ours.) 

\'ou  propound  six  qnestiotts  with  regard  to  the  proper  construction  of  tlie 
Statutory  provisions  above  set  forth.  All  six  questions  propounded  by  you 
involve  the  mcanttie  of  the  words,  "written  recommendations''  appearing  in  the 
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statutory  provisicms  under  consideration.  The  word  "recommtmdatiiJn"  lias 
l)ccn  defined  in  Black's  Law  Uicticnary,  Second  Kdition,  page  998,  as  follows; 
"The  act  of  one  person  in  yivine  to  another  a  favuralile  account  of  the 
character,  responsiWlity,  or  skili  oi  a  third." 

One  of  the  definitions  of  the  word  "reconimend"  ;tppearlng  In  Wchsta-'s 
Mew   International   Dirtionary  is:   "To  advise;  counsel," 

In  rerjuiring  the  County  School  Board  to  act  on  written  recommendations 
jiilimittcd  Uy  tlie  county  superintendent  the  Legislature  obviously  intended  that 
the  county  superintendent  should  give  tlie  County  School  Board  the  licnefit 
of  his  advice  a.nii  that  advice  !ihould  tie  in  writing.  The  words  of  the  statute, 
however,  coidd  not  be  construed  as  makinR  it  ntandatory  for  the  County  Board 
to   accept   snch    "written   recommendations," 

With  the  foregoini^  in  mind,  I  shall  separately  s'ale  each  of  the  cjuesttons 
propounded  hy  vo;i  and  my  opinion  with  regard  lo  the  proper  answer,  as 
follows: 

1.  If  the  Coititty  Htard  rejects  any  rpcomniendatiou  submitted  hy  the 
county  sujierintendcnt  can  the  County  Board  act  on  its  own  initiative  without 
frivinff  the  county  .superintendent  a  chance  to  submit  another  written  recom- 
mendation ? 

It  is  my  opinion  that  this  qticstion  should  be  answered  in  the  affirtnative. 

2.  If  the  County  Board  rejects  a  recommend'ition  submitted  by  the 
county  supcrintemleni  can  the  county  suiierintendent  recommend  ihe  same 
person  for  the  same  posilion  a  second  time  tor  consideration  by  the  County 
Board,  or  must  he  submit  a  different  recommendation? 

The  county  superintendent  may,  with  the  permission  of  the  County  Board, 
submit  a  different  recommendation. 

3.  If  the  count)-  superintendent  states  that  he  has  no  other  recommenda- 
tions to  submit  can  the  County  Board  then  priKeed  on  its  own  initiative  to  fill 
the  position  under  consideration  ? 

This  question  should  l>e  answered  in  the  aftirmative. 

4.  Should  the  County  Board  give  reasons  for  rejecting  any  recommenda- 
tion submitted  by  the  county  superintendent  ? 

It  is  my  opinicn  thai  this  is  not  necessary,  unless  the  County  Hoard  sees 
fit  to  state  its  reasons  for  rejecting  a  recommendation, 

5.  If  the  County  Board  should  state  its  reasons  for  rejecting  a  recom- 
mendation, is  any  reason  it  may  give  sufficient  or  should  it  give  reasons  that 
would  he  recognized  as  valid? 

The  County  Board  is  not  required  to  state  any  reastms.  It  would  there- 
fore follow  tliat  tbc  legal  sulhciency  of  any  reasons  staled  would  be  im- 
material. 

6.  If  valid  reasons  for  rcjectittfe  are  reijuired  luight  the  State  Board 
prescribe  by   regulation  the   criteria  for  determining  valid  reasons? 
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As  before  stated,  the  County  Board  may  accept  or  reject  the  recommenda- 
tions  of  the  county  superintendent,  without   stating  any   reasons, 

October  3,  1939—0-594. 

construction:  re:  qualifications  of  electors  in 
special  tax  school  district  elections 

Deer  Sir: 

This  is  in  reply  to  your  letter  of  September  22.  In  that  letter  you  request 
my  opinion  with  regard  to  numerous  questions  relating  to  the  (jualificatiotis  of 
electors  in  various  classes  of  special  tax  school  district  elections. 

Your  inquiry  relates,  first,  to  elections  heW  pursuant  to  subsections  1.  2, 
3  and  4,  of  Section  1032  of  tlie  School  Code  and,  second,  to  district  bond 
construction  fund  elections,  under  Section  1 18,  Sub.section  7,  and  Section  1039, 
of  the  Schotil  Code.  1  shall  consider  the  questions  propounded  by  you  in  two 
separate  divisions  of  this  opinion  r 

ElijicnoNS  Under  Section  1032  of  the  School  Code 

Subsections  1,  2,  3  and  4,  of  Section  1032  of  the  School  Code  provide 
respectively  for  the  following  types  of  elections : 

1.  Organization  of  a  district. 

2.  Restate  biennial  district  tax  and  trustee  election. 

3.  Consolidation  of  districts. 

4.  Reorganization  of  districts. 

I  shall  separately  state  each  question  propounded  by  you  and  follow  the 
question  with  a  statement  of  my  opinion : 

(a)  .\re  the  qualifications  of  electors  the  same  for  each  of  these  types 
of  elections? 

It  is  my  opinfou  that  the  qualifications  of  electors  are  the  same  lor  each 
of  the  four  types  of  elections  provided  for  in  Subsections  1.  2,  3  and  4,  oi 
Section  1032  of  the  School  Code. 

(b)  What  are  the  quahtications  for  electors  for  these  elections? 

The  qualifications  for  elector  in  the  four  classes  of  elections  hereinabove 
considered  are : 

1.  He  must  be  qualified  as  an  elector  to  vote  in  general  State  and  county 
elections  under  iKe  laws  of  Florida. 

2.  His  voting  registration  must  be  in  the  territory  in  which  the  election 
is  being  held. 

3.  He  must  pay  a  tax  on  real  or  personal  property  in  the  district  and  he 
must  have  paid  a  tax  on  real  or  personal  property  for  the  year  next  preceding 
any  such  election.     (See  Section  1032  [11  [e]  of  the  School  Code.) 

The  test  of  whether  a  particular  person  is  qualified  to  vote  in  any  of  the 
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eleciious  herein  reftrrod  to  is  that  he  possess  all  of  the  qiialilications  herein* 
ahcve  set  forth. 

fc)     Qualified  Elector  Requirement. 

fl>  Must  a  person  lie  oii  the  registered  list  of  qualified  electors  of  the 
ttistrict  in  order  to  Tote  in  thf  election  ? 

(2)  What  is  the  latest  date  a  person  may  be  placed  on  a  r^giMered  list 
to  be  eligible  to  vote  in  the  election  ? 

(3)  Must  the  elector  liave  voted  in  the  la^t  preceding  general  election? 
t4)     Is  the  wife  of  a  tjualified  elector  eligible  to  vote  in  the  dection? 
The  following  i.s  my  opinion : 

1.  A  jierwvn  must  be  on  the  registered  list  of  qualified  electors  of  the 
district  in  order  to  vote  in  the  election. 

2.  I  f  a  tax  payer  pays  his  taxes  on  the  day  of  the  election,  he  may  Ite 
qualified,  provided  his  .name  has  been  placed  on  the  list  of  certified  electors  by 
the  supervisor  of  registration,  under  Section  1032,  Subst'clion  (2)  (bp,  Sci5 
niy  opinion  to  you  under  date  oi'  July  22,  1939. 

3.  It  is  not  necessary  that  the  elector  shall  have  voted  in  the  last  precedit^ 
general  election  in  order  to  vote  in  a  special  tax  school  district  election. 

4.  The  qualifications  of  a  wife  of  a  qualified  elector  must  be  determined 
entirely  separate  from  those  of  her  husband.  The  mere  fact  that  the  hustiand 
is  qualified  does  not  establish  the  qualifications  of  the  wife.  It  would  there- 
fore follow  that  the  payment  of  taxe.i  by  the  husliand  could  not  he  considered 
in  determiiiiiig  the  quahfications  of  the  wife  as  an  elector  in  such  elections. 

( d     Kesidence   Requirement. 

{ I )  Under  what  condition  is  an  elector  to  reside  in  the  territory  affected 
rather  than  in  the  district? 

(2)     How  long  must  he  have  resided  in  the  distrtrt  or  tcrritorj  f 

(31  May  an  elector  whose  voting  registration  is  in  tUe  district  vote  by 
absentee  ballot? 

"(4)  If  a  iierson  has  resided  in  the  district  and  is  otherwise  qualified  but 
ha!)  been  convicted  of  a  felony  ts  he  eligible  to  vote  in  the  ejection? 

The  following  is  my  opinion: 

1,  In  an  election  held  to  accomplish  the  organisation  of  a  special  tax 
school  district,  it  is  neces^ry  that  the  elector  be  a  resident  of  the  territory 
sought  to  be  included  in  the  district, 

2.  A  person  must  have  resided  in  the  special  tas  school  district  (ir  terri- 
tory for  K  sufficient,  length  of  time  to  enable  him  to  become  a  qualified  elector 
in  general  elections  and  to  have  his  name  included  on  the  list  of  qualified 
electors  of  the  county.  In  such  counties  as  keep  their  registration  books  open 
the  year  rotind,  a  person  may  register  on  the  registratioti  hooks  of  the  county 
up  to  tile  second  S.iturday  of  the  month  preceding  the  date  of  the  election. 
{See  opinion  of  Attontey  General,  dated  March  12,  1937.) 
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3.  A  iierson  may  vote  in  a  special  tax  sclic»I  district  election  liy  a1  is  en  tee 
lialloi.  See  tliapter  IMf^i,  Acts  of  193S,  and  Chapter  11824,  Acts  of  1927 
( Set  I  ions  435-<3ii,  Compiled  General   Laws). 

4.  A  person  who  has  beeti  ctmvicted  of  a  felony  and  whose  rights  of 
fiti^eiiship  havt  not  hetn  restored,  is  not  eligible  to  vote  in  a  special  tax 
school  fiistrict  election.  See  Sections  4  and  5  of  Article  VI  of  the  Florida 
Constiliiti'ni,  and  Section  31.^.  Revised  General  Statutes  1920  (Section  248, 
Cwi ip i  1  ed  ( itf lie ral  Laws), 

itt)     Tax  Requirements. 

( 1 )  Must  an  elector  have  paid  taxes  on  alt  of  his  property  in  order  to  he 
eligible  to  vote? 

1 2 )     1  f  a  person  owns  property  in  the  district  but  does  not  pay  taxes  by 

reason  of   Homestead  Exemption  is  he  entitled  lo  vote  in  the  election? 

(3 1  If  a  person  owns  property  and  pays  no  taxes  on  the  proiierty  by 
reason  of  HLirnestL-ad  Exemption  except  for  debt  service  to  the  district  liond 
interest  and  stnking^  fund  is  he  eligible  to  vole  in  elections  prescriliecl  herein  ? 

(4)  Must  he  own  property  in  the  district  in  order  to  be  eligible  to  vote? 

(5)  U  a  voter  f|ualiiied  lo  vole  if  he  pays  his  taxes  on  the  day  of  the 
eketiori  ? 

(6)  fs  a  person  eligible  to  vot«  in  an  election  if  he  ha.s  not  paid  his  tax 
for  the  preceding  year? 

(7)  If  a  j>erson  has  rjaid  a  ta.\  for  the  i>receding  year  hot  ha.s  not  jiaid 
a  tax  for  some  other  preceding  year  is  he  eligible  to  vote? 

(81  If   a    person   has   not    paid   taxes    for    a   number   of    years   tint   lias 

recently  settled  his  taxes  under  the  so-called  Murphy  Law,  is  he  eligible  to 
vote? 

(<)1  Is  ii   reciuired  thai  poll  taxe^  he  laid? 

Tite  following  is  my  opininn  in  regard  to  the  foregoing  questions  r 
}.  Elector  does  not  have  :o  pay  taxes  on  all  of  his  property  in  order  to 
be  eligible  to  vote.  The  reqiiirement  that  a  person  rnust  [lay  a  lax  on  real 
or  per.^oiial  property  relates  u\  an  ad  saloreiii  ta.iL,  to- wit,  a  tax  imi>oset!  upon 
real  or  personal  projierty,  based  upon  the  valuation  of  the  property,  a.^s  dis- 
tinguished from  other  forms  of  taxation,  such  as  license  or  privilege  tax  ;  and 
the  payoieiit  of  an  atjtomohile  h'ceose  tax  would  not  entitle  a  person  to  vote 
in  special  tax  school  district  elections, 

2,  If  a  perscMi  is  exempt  from  payment  of  taxes  on  all  of  his  property, 
whether  real  or  personal,  in  a  district  for  any  reason  whatsoever,  he  is  not 
tliprible  to  vote  in  a  special  ta.x  school  district  election.  Sectitm  1032  (2)  (d) 
authorizes  all  ijualitied  electors  "who  /»i7y  a  tax  on  real  or  personal  property 
within  tlie  district"  to  vote.  A  statement  to  the  contrary  in  the  opinion  of 
the  Attorney  General  umler  date  of  March  12,  1937,  is  hereby  overruled,  as 
welt  as  a  statement  referring  to  that  earlier  opinion  in  my  opinion  dated  July 
22,  1939.     I>  is  dear  that  boih  the  School  Code  and  .\rtiele  XII.  Section  10, 
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of  llie  Morida  Constitittioti,  require  Ihe  electors  to  /hhv  a  tax  on  rea]  or 
[Kjrsoiial  property.  The  payment  of  any  ad  valorcin  tax  on  real  or  personal 
1)r()t)ert\'  in  tlic  rlistrii:t  woitld  be  suRiL-ient  It  is  nul  required  that  the  taxes 
[>aid  Iw  S':hr«it  district  taxes. 

3.  A  t»tTson  who  pays  for  deirt  service  is,  under  both  princiitles  an- 
nounced above  (2)  and  by  reason  of  the  fact  that  such  levies  are  "taxes," 
eligible  to  vote  tn  a  special  tax  t-chooi  district  election. 

4.  A  jjerson  must  own  either  real  or  [jersonal  property  within  the  dislrit± 
in  orrter  to  vote  in  a  special  tax  school  district  election. 

5.  If  a  person  pays  his  taxes  on  the  day  of  the  election,  he  may  iie 
(lualilied  to  vote,  provided  his  name  is  placed  on  the  certified  list  of  tjualitied 
electors  by  the  sujiervisor  of  r^istratiun.  (See  my  opinion  under  date  of 
Jnlj   22,  1939), 

f).  Sectioo  1032,  Subsection  I  (e)  provides  that  a  ta.t  must  have  been 
paid  on  real  or  personal  property  for  the  year  next  preceding  any  such  elec- 
tion. 

7.  A  person  who  has  paid  a  lax  i>tt  real  or  personal  property  for  the 
preceding  year,  but  has  not  jiaid  a  tax  for  some  other  preceding  year,  is  eligi- 
ble to  vote. 

S.  A  [)erson  who  has  nut  paid  taxes  for  a  numlier  of  years  bui  has 
rectntly  settled  his  taxes  nnder  the  Murphy  law,  is  eligilile  to  vote. 

9.     Chapter  18061,  .\cts  of  1937,  dispensed  with  payment  of  fKill  taxes  as  a 
itreretiuisite  to  vote. 
Elections  Under  Section  118,  Sl'ssectiok  7,  and  Section  1039,  or  the 

School  Code 

The  elections  considered  in  this  division  of  my  opinion  are  those  relating 
to  issuance  of  lionds  and  are  known  as  District  Bond  Construction  Fund 
Elections,     I  shall  separately  state  your  questions  and  my  answers  thereto. 

(a)  Must  an  elector  in  a  district  lx)nd  construction  fund  election  possess 
all  of  the  tjualiJications  required  for  an  elector  in  a  district  tax  or  trustee 
election  ? 

An  elector  in  a  district  bond  construction  fund  election  uujst  possess  all  the 
qualification.'!  required  for  an  elector  in  a  district  tax  or  trustee  election,  con- 
sidered in  llie  tirst  division  of  this  opinion. 

(b1     What  additional  qualifications  are  required? 

In  addition  to  the  ipialifications  of  an  elector  In  a  district  ta<e  or  trustee 
election,  an  elector  in  a  district  Iwnd  construction  fund  election  must  be  a 
freeholder,  lie  must  own  real  property  located  within  the  district.  Sec 
Article  IX,  Section  6,  of  the  Florida  Constitution;  also  Section  118  (7)  of  the 
School  Code. 

(c)  1  f  a  person  is  e.\ernpt  from  paying  taxes  for  any  reason  whatsoever 
is  he  eligible  to  vote  in  a  district  bond  election? 

If  a  [>ersaii  is  e.vempt  from  paying  taxes,  his  status  as  a  freeholtler  is  not 
changed.     If  a  person,  otherwise  qualttied,  owns  real  property  in  a  district. 
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he  JS  a  freeholder  in  the  cHstrkt  regardless  of   whether   he  is  exempt    from 
taxation  with  respect  to  ihat  real  property. 

This  opinion  supersedes  all  previous  opinions  relating  to  the  qualihcatioiis 
of  electors  in  special  tax  school  district  elections  written  prior  to  the  enact- 
ment of  the  t-lorida  School  Code. 

November  2.  1939— 0-592. 

CONSTRLTTTOX  OF  SUBSECTION   (7)    (b)    OF  SECTION  423   RE: 

APPOIXT.MKN'T    OF    NON-INSTRUCTIONAL    EMPLOYEES 

UPON   "RECOMMENDATIONS"  OF  COUNTY 

SUPERINTENDENT 

Di^r  Sir: 

This  is  in  reply  to  your  letter  of  October  16. 

Yon  call  my  attention  to  Subsection  (7)  (b)  of  Section  423,  Chapter 
1933S,  Acts  of  1930  (School  Code),  which  reads  as  follows: 

*'(h)  Apiwiintment  r  Other  than  Instructional  Staff  and  Other  Employees 
in  District  Schoo's. — To  act  en  i^rittcn  rcco^nmcndalions  submitted  by  the 
Cottnty  Superintendent  of  persons  to  act  as  administrative,  supervisory,  at- 
tendance, or  health  assistants,  his  office  assistants,  and  bus  drivers,  and  to 
appoint  jierscrns  to  fill  such  positions."     (Italics  ours.} 

You  protHJund  six  questions  with  regard  to  the  proper  construction  of  the 
statutory  provisions  above  set  forth.  All  six  questions  propounded  by  you 
involve  the  meaning  of  the  words,  "written  recommendations"  appearing  in 
the  statutory  provisions  under  consideration.  The  word,  "recommendations" 
has   been  defined  in   Black's  Law    Dictionary,   Second    Edition,   page  998,  as 

follows  ! 

"The  act  of  oni;  person  in  giving  to  another  a  favorable  account  of  the 
character,  responsil'ility,  or  skill  of  a  third." 

One  of  the  definitions  of  the  word  "recommend"  appearing  in  Webster's 
New  international  Dictionary  is;     "To  advise;  counsel." 

In  req firing  the  county  school  board  to  act  on  written  recommendations 
sj  bniitted  by  the  ciiunty  superintendent,  the  Legislature  obviously  intended 
that  the  co»int>  sttfierintendent  should  give  the  county  school  board  the  lieiicfit 
of  his  advice  anil  that  advice  should  be  in  writing.  The  words  of  the  statute, 
however,  could  not  be  construed  as  making  it  mandatcry  for  the  county  board 
to  accept  <i:ch  "written  retomniendations." 

With  the  foregomp  tn  mind.  1  shall  separately  state  each  of  the  questions 
propounderi  by  you  and  my  ouinion  with  regard  to  the  proper  answers,  as 
follows  : 

1.  Does  the  statute  contemplate  that  the  county  superintendent  shall  sub- 
mit just  one  recommendation  for  a  position  or  may  he  if  he  chooses  submit 
several  srcb  rei'om:iiendatiotis  lor  any  given  position? 
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a.  If  the  c(iunt>'  superintendent  may  siilwnit  more  than  one  recommenda- 
tion for  a  position  and  chooses  to  do  so  may  he  also  desiifnate  his  recommen- 
dations lo  lie  acted  njwn  in  (he  order  of  what  he  considers  to  Iw  the  (jualitica- 
tions  of  the  i>ersons  for  the  position.' 

b.  Would  the  county  board  l>c  expected  to  act  on  the  recommendations  in 
tJie  order  in  which  suhmjttcd.  that  is,  if  several  recommendations  are  sub- 
mitted and  the  persons  recommended  are  listed  in  the  order  of  their  qualifica- 
tion for  the  ivosition,  if  the  county  board  should  accept  the  sixth  person  on  the 
list  woultl  it  he  presumed  to  have  rejected  all  others  above  the  sixth  name  on 
the  list  l>ef ore  having  accepted  that  person  ? 

«,  In  the  event  the  county  superintendent  submits  just  one  recommenda- 
tion for  a  position  and  the  county  lioard  rejects  that  recommendation  would  it 
lie  reasonable  to  assume  that  the  co'.mty  tward  would  give  the  c<)unty  super- 
intendent an  opiiortunity  lo  submit  within  a  reasonable  time  another  recom- 
mendation for  that  position  liefore  the  cotmty  board  proceeds  to  act  on  its 
own  initiative? 

It  is  my  opinion  that  the  county  superintendent  under  the  statutory  pro- 
visions here  considered,  may  submit  as  many  recommendations  for  a  position 
as  he  may  see  fit    It  is  my  further  opinion  that ; 

a.  The  county  superintendent  may  designate  his  recommendaitions  in  the 
order  in  which  he  estimates  the  qualifications  of  the  jiersons  so  recommended 
for  the  position. 

b.  If  several  recommendations  are  submitted  and  the  persons  rec<jm- 
mended  are  listed  iit  the  order  f>f  their  qualifications,  the  acceptance  of  any 
person  on  the  list  would  necessarily  constitute  the  rejection  of  all  others  listed 
as  having  superior  qtiatitications.  In  other  words,  if  the  person  designated 
as  the  sixth  hest  qualified  is  employed,  it  wmitd  necessarily  be  a  rejection  of 
the  live  persons  given  a  preferential  listing  by  the  cotmty  superintendent. 

c.  If  the  county  superinttndeiil  s'lhrnits  ji:st  one  recommendation  for  a 
position,  it  is  within  the  discretion  of  the  coimty  hoard  to  give  him  an  oppor- 
timiy  to  submit  further  recommendations  within  any  period  of  time  designated 
by  the  coiuity  hoard. 

2.  Tf  thir  to-.mty  Ixiard  rejects  a  recommendation  submitted  by  the  county 
suiierintendent  can  the  cotmty  superintendent  recommend  the  same  t>erson  for 
the  same  position  a  second  time  for  consideration  by  the  county  board,  or 
must  be  submit  a  different  recommendation? 

If  the  rejection  results  from  a  misunderstanding  as  to  the  actttal  qualitica- 
tions  of  the  person  rcconimendcd  it  would  be  proper  for  the  county  snperin- 
tendent  to  recommend  the  same  person  for  further  consideration. 

3  If  the  county  superintendent  states  that  he  has  no  other  recommenda- 
tions to  s.ibmit  can  the  county  board  tlien  proceed  on  its  own  initiative  to  fill 
the  position  under  consideration? 

This  question  should  be  answered  in  the  affirmative. 
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4.  Should  the  cminty  boartl  give  reasons  for  rejecting  anj"  recOTninenda- 
Iton  submitted  hv  the  county  sui»ertntcndent? 

It  is  my  opinion  that  this  is  not  necessary,  unless  the  county  board  sees 
tit  to  state  its  reasons  for  rejecting  a   recommendation. 

5.  If  tile  county  board  should  state  its  reasons  for  rejectinR  a  rccom- 
mendalion.  i*  any  reason  it  may  give  sufficient  or  should  it  give  reasotis  that 
would  he  recoKiiii^ed  as  valid? 

The  cmrnty  heard  is  not  rcfinired  to  state  any  reasons.  It  would  there- 
fore follow  that  the  statement  of  any  reason  would  be  innnaterial, 

6.  .Are  the  rinmty  snpeiintendent  s  office  and  other  assistants  enumerated 
in  this  suI)-section  answerable  di  recti 3-  to  the  county  board  for  instructions  and 
dircctinns  and  for  the  eftictency  of  their  work,  or  are  they  to  lie  responsible 
flirectly  to  the  county  superintendent  and  through  him  to  (he  county  board? 

Such  employees  as  work  in  or  in  connection  with  the  office  of  the  county 
superintendent  slmtild  lie  responsible  directly  to  the  county  superintendent  and 
through  hint  to  (he  cuunty  board,  [n  view  of  the  fact  that  the  county  super- 
intendent is  required  to  make  complicated  reiwrts  to  the  State  Board  of 
lidncation.  and  the  State  Superintendtnt  nf  Public  Instruction,  it  is  essential 
that  the  county  Firvard  employ  only  competcivl  office  assistants,  willing  and  able 
to  cooperate  witli  and  work  under  the  direction  of  the  county  superintendent. 
It  is  reasonable  to  assume  that  a  county  l>oard  of  (lublic  instruction  will,  under 
usual  conditions,  hesitate  to  reject  recijuimendations  of  the  county  superin- 
tendent with  regard  to  employees  in  or  directly  connected  with  the  office  of  the 
county  superintendent.  If  this  were  not  the  case,  it  would  be  possible  for  an 
tittdlerable  condition  to  exist,  in  which  the  county  superintendent  would  be 
compelled  to  rely  on  assistants  who  could  openlj'  defy  and  ignore  his  directions. 

December  13,  1939— 0-fi67. 

CHAPTICR  642a  AND  CHAPTER  6813  SUPERSEDED  BY  CODE 
IXSOFAR  AS  ACTS  APPLY  TO  SCHOOLS 

Dear  Sir: 

Yon  call  my  attention  to  Chapter  6428,  Laws  of  Florida,  .Acts  of  1915.  and 
lo  Chapter  681?.  Laws  of  Florida.  Acts  of  1915,  which  require  financial  state- 
ments to  be  made  to  the  State  Comptroller  by  various  county  officers,  in- 
cluding the  county  board  of  public  instruction  and  the  county  superintendent 
of  pidilic  instiuctioii.  Vou  request  my  opinion  as  to  whether  Chapter  19355, 
Laws  of  Florida.  .Acts  of  1939.  known  as  the  School  Code,  repeals  the  portion 
of  the  .Act  tirst  above  natned,  insofar  as  they  relate  to  filing  annual  financial 
rejiorts  by  county  superintendents  of  public  instruction  with  the  Comptroller. 

In  view  of  the  fact  tliat  the  School  Code  provides  for  the  filing  of  annual 
reports  with  the  State  Superintendent  of  Public  Instruction,  it  is  my  opinion 
that  it  sMpersertes  the  earlier  Acts  insofar  as  the  same  relate  to  schools  and 
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insofar  as  the;'  retiuire  annual  tinancial  reports  tc  the  Comptroller  by  ounty 
superintendents  of  public  instruction.  The  State  Department  of  Education 
has  previously  expressed  (his  same  view  in  the  volume  known  as  "Florida 
Schnol  Laws,  1939."    Sec  tabic  at  page  372  there<jf. 

December  28,  1939— 0-729, 

DESIGNATION  OF  "ATTENDANCE  AREAS"  WITHOUT   REGARD 
FOR   DISTRICT    BOUNDARIES— DETERMINING    PARTICU- 
LAR   SCHOOL    TO    BK    ATTENDED    BY    PUPILS. 

Dear  Sir: 

You  proixiund  a  series  of  questions  relating  to  the  responsibility  for  de- 
ter mini  ns  sclwKils  irj  be  attended  by  children  and  the  areas  froni  which  children 
arc  to  attend  schools.  I  shall  separately  state  and  reply  to  the  questions  sub- 
mitted by  you. 

1.  Who  lias  the  responsibility  for  determining  the  area  from  which  chil- 
dren are  to  attenri  each  school  center? 

To  \)tt(in  with,  an  "Attendance  Area"  is  delined  in  Section  118  (10)  of 
the  School  Cade,  as  follows: 

"  (10 )  Atttiidancc  Area. — An  attendance  area  is  the  area  from  which 
pupils  are  dcsignatevi  to  attend  a  given  school;  that  is,  the  territory  served  by 
any  given  scht>o1," 

Under  Section  433  (6)  (a)  it  is  the  duty  of  the  county  superintendent  to 
recommmd  the  location  cf  schools  needed  to  accommodate  the  pupils  of  the 
county  and  the  area  from  which  children  should  attend  each  school.  Under 
Section  423  (6)  (a)  the  county  board  of  public  instruction  approves  the  area 
from  which  children  are  to  attend  each  school,  such  area  to  be  known  as  the 
attendance  area  for  that  school  In  addition  to  the  al>QVe  provisions  of  the 
School  Code,  1  also  call  youi-  attention  to  Section  435  thereof,  which  reads  as 
follows : 

"Section  435.  Schools  Under  Control  of  County  Board  and  County 
Superintendent. — All  public  schools  conducted  within  school  districts,  for  the 
support  of  which  school  district  funds  are  nsed,  shall  be  under  the  direction 
and  control  of  the  County  Board  with  the  County  Superintendent  as  executive 
officer  and  shall  he  subject  to  the  same  laws  and  rules  and  regulations  as  are 
prescribed  for  the  conduct  for  all  schoob  in  the  county,  except  as  hereinafter 
provided," 

In  view  of  the  provisimjs  of  the  School  Code  above  referred  to,  it  is  my 
opinion  that  the  county  board  has  the  responsibility  for  determining  the  area 
from  which  children  are  to  attend  a  particular  school, 

2.  Arc  these  areas  exijected  to  be  restricted  by  die  houndarie*  of  existing 
school  districts,  or  to  be  art^nged  insofar  as  practicable  iti  permit  tile  attend- 
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anct-  i>f  pupils  at  schcHil  centers  at  which  facilities  needed  by  the  pupils  can 
most  conveniently  and  economically  be  provided  ? 

That  the  attendance  areas  are  not  necessarily  to  be  restricted  by  the 
I'ljLindaries  of  existing  school  districts  is  apparent  from  the  provisions  of 
Section  42J  ( fi )   ( b )  of  the  School  Code,  which  reads  in  part  as  follows  : 

"(bl  Adequate  Kdncaiional  Facilities  for  All  Children  Without  Tuitiou, 
— To  see  that  adequate  educational  facilities  are  provided  tlirough  the  uniform 
system  of  inihlic  schools  for  all  children  of  school  age  in  the  county,  these 
facilities  to  be  provided  with  due  regard  to  the  nerds  of  the  children  on  the 
one  hand  and  to  economy  on  the  {rther.  Insofar  as  possible,  arrangements  are 
to  be  made  for  children  to  attend,  without  tuition  charges  to  such  children  oni 
account  of  district  or  county  lines,  these  schools  offering  the  facilities  needed 
hy  the  children  which  are  most  readily  assessihle  and  which  would  involve  the 
least  cost,  regardless  of  whether  those  schools  are  located  in  another  district 
than  that  in  which  the  childreti  reside  or  are  located  in  another  county  *  •  *," 
(  Italics  ours. ) 

3.  W'bcti  siicli  attendance  areas  have  been  established  may  the  county 
board  authorise  adjustments  such  that  chtldreri  from  an  attendance  area  for  a 
oiven  school  may  attend  other  convenient  schools  offering  facilities  needed  by 
those  children  and  not  available  in  the  attendance  area  designated  for  the 
school  they  would  otherwise  attend? 

In  view  of  the  provisions  of  Section  423  (6)  (h)  set  forth  nnder  question 
''2,"  it  is  my  opinion  that  this  question  must  he  answered  in  the  affirmative. 
This  conclusion  is  in  harmony  with  the  provisions  of  Section  423  (6)  (,e)  ai 
the  School  Code,  which  authorizes  the  county  board  to  determine  the  grade 
or  grades  in  which  work  is  to  be  offered  in  each  school  center. 

4.  I  f  the  county  board  ha.'?  the  responsibility  for  taking  the  abo\'e  steps 
and  exercises  that  responsibility,  docs  the  principal  of  a  school  or  do  the 
trustees  of  a  district  have  the  authority  to  accept  children  from  attendance 
areas  in  the  county  other  than  that  designated  by  the  county  board  for  that 
school  ? 

It  is  my  opinion  thai  this  rjupstion  should  be  ansvvered  in  the  negative, 
unless  it  appears  that  such  children  come  within  the  exception  considered  in 
question  "J."  The  iirovisions  of  the  School  Code  relating  to  compulsory  at- 
tendance and  "child  acconniinK"  contemplate  that  the  county  superintendent 
should  prepare  a  list  for  the  principal  of  each  school  of  those  children  of  com- 
pulsory attendance  asre  within  the  attendance  area  of  his  school.  (See  Section 
611  and  612  of  the  School  Code.) 

5-  If  the  responsibility  indicated  in  Question  1  above  is  not  exercised  by 
the  county  lioard  in  any  county  : 

a.  !iy  whom  should  the  areas  from  which  children  are  to  attend  the 
variotts  schools  be  determined? 

b.  Are  decisions  made  in  this  manner  legally  binding  on  the  parents  of 
all  children  concerned  or  are  such  parents  free  to  send  their  children  to  a 
school  in  another  district  in  which  they  will  be  accepted? 
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It  is  not  necessary  to  answer  this  question  in  view  of  the  reply  hereinabove 

se*  forth  to  question  "I." 

6.  Can  the  trustees  of  a  district  prevent  a  pupil  from  leaving  the  district 
or  parents  f ro:ii  sending  their  children  out  of  the  district : 

a.  To  attend  h  sc hfral  in  another  district  in  which  work  is  offered  which 
is  m>t  available  al  convenient  fchools  in  the  district  in  which  he  resides? 

b.  To  attend  a  school  in  another  district  wiiich  offers  facilities  corti- 
parable  with  thofe  asailahle  in  schoob  in  that  dis.tricl? 

c.  To  attend  a  non-public  school? 

In  answering  the  question  aljove  state'l,  it  is  well  to  consider  the  decistuil 
of  the  Supreme  Owrt  of  Florida  in  the  case  of  Reaves  v.  Sadler,  189  So.  41, 
which  construed  the  taw  in  effect  prior  to  the  enactment  of  the  School  Code 
In  this  case,  the  trustees  of  Special  Tax  Schtxil  District  No.  9  of  Orange 
Coontj  and  idhcrs  brought  a  bill  to  enjoin  the  county  Ijoard  of  [lublic  instruc- 
tion and  others  from  carrying  out  a  resolution  of  that  board  permitiine  chil- 
dren located  in  District  No,  9  to  attend  schocd  in  District  No.  7.  The  Court 
granted  the  injunction  to  be  effective  at  the  close  of  the  school  year.  On 
rehearing',  the  Court  stated,  in   its  opinion,  the  following : 

"(6-8)  The  Constitutoin  provides  for  the  creation  of  Special  Tax  School 
Districts,  The  statute  provides  the  manner  of  creation,  the  abolition,  and  the 
change  f>f  boundaries  of  Sjiecial  Tajt  School  Districts,  When  a  Special  Tax 
School  District  is  created,  the  necessary  inference  is  that  all  pupils  within  said 
district  are  required  tt-  attend  the  school  or  schools  located  therein.  There  is 
no  power  vested  in  a  Board  of  Public  Instruction  to  ^i;thorize  their  attentlancc 
or  transportation  to  any  other  schwjl  or  district  except  for  reasons  of  con- 
venience as  conlemptated  by  the  latter  ijart  of  Section  718,  Compiled  General 
l^ws  of  1927,  ■Convenience'  as  eniployed  in  this  .'Vet  has  reference  tn  physical 
barriers  and  geographical  conditions  and  is  a  matter  of  compact  between  tlic 
districts  affected  and  the  Board  of  Public  Instruction.  It  is  not  controlled  by 
caprice  or  preference, 

"{9)  When  a  Special  Tax  School  District  is  created  it  becomes  the  duty 
of  the  people  resident  therein  inclndtng  the  Board  of  Public  Instniaion,  to 
maintain  the  uitegrily  of  the  district  and  to  support  its  school  or  scho<3ls  by 
attendinij  ilic  one  nearest  tliem.  It  is  begging  the  qLiestion  to  contend  that 
the  Bo&rd  c>f  Public  Instruction  has  the  power  to  cart  off  to  some  other  district 
over  half  the  pupils  of  one  district  tor  no  other  reason  than  that  they  prefer 
the  other  school.  If  tliis  can  b^  done,  there  is  no  such  thing  as  preserving  the 
integrity  of  a  S|)ecial  Tax  School  District,  This  is  not  to  be  construed  as 
holdingr  that  pupils  of  high  school  grade  cannot  be  transported  to  a  central 
high  school  when  circumstances  justify,'' 

While  Section  718,  Compiled  General  Laws  of  Florida,  referred  to  in  the 
opinion  of  the  Supreme  Court,  has  be^n  superseded  by  the  provisions  of  the 
School  Code  referred  to  in  this  opinion,  nevertheless,  it  is  to  he  borne  in  mind 
that  special  school  districts  are  created  under  the  organic  law  of  the  State, 
(See  Article  XII,   Section   10,  of  tlie  Florida  Constitution.)     Tlie  provisions 
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d(  tht  Sctitiul  Code,  relating  to  the  designation  of  attendance  areas  shoold  be 

so  administered  as  not  to  destroy  tlie  integrity  of  school  districts.  In  other 
ttonJs,  tile  provisions  designating  attendance  areas  should  not  he  used  as  a 
suhstitttte  for  [ironsions  authorizing  consolidation  and  elimination  of  school 
dtstrieis. 

Anfiwtring  yonr  spediic  interrogatives.  the  trustees  should  not  be  able 
to  prevent  ctiildren  from  attending  school  in  another  district  in  which  work 
is  offered  viliicb  is  not  avaifahic  at  convenient  schools  in  the  district,  whenever 
such  attendance  is  authorised  by  the  county  board.  In  view  of  the  language 
of  the  Supreme  Court  in  the  opinion  in  the  case  of  Heaves  v.  Sadler,  above 
set  forth,  it  would  mean  that  the  trustees  would  be  able  to  prevent  a  pupil 
from  attending  school  outside  of  the  district  in  which  he  resides,  when  such 
pitpi!  is  within  the  attendance  area  designated  for  a  school  of  his  own  district 
and  authorisation  has  not  been  given  for  him  to  attend  another  school  by 
reason  of  facilities  there  offered,  which  are  more  suited  to  the  needs  of  the 
pupil.  The  trustees  can  nut  prevent  a  pupil  from  leaving  the  district  or 
jiarents  from  sendinij  a  pupil  out  of  the  district  to  attend  a  non- public  school. 
(See  Section  602  of  the  School  Code.) 

January  6,   1940— 0-6S3, 

AUTHORITY  OF  COUNTY  BOARD  TO  EXCHANGE  SPECIAL  TAX 
SCHOOL  DISTRICT  BONDS  ACQUIRED  THROUGH  DISTRI- 
BUTION   OF    BONDS    TAKEN    l.N    UNDER    FUTCH 
ACT    FOR    REFUNDING   BONDS 

Bear  Sir: 

Von  state  subsiantially  the  following  problem: 

In  Broward  County,  there  has  been  a  distribution  by  the  board  of  county 
commi.ssioncrs  fif  1  Kinds  taken  in  in  payment  of  taxes  under  the  so-called 
Fntch  Act.  Under  lliis  distribution,  bonds  of  many  of  the  special  tax  school 
districts  were  delivered  to  the  county  board  of  public  instruction  for  the 
purpose  of  liatancing  the  accounts  among  the  articular  special  tax  school 
districts.  The  result  has  been  that  in  some  instances  the  county  board  of 
public  instruction  holds  for  the  account  of  some  districts  the  bonds  of  other 
sjiecial  tax  school  district,*;.  Can  the  county  board  of  public  instrtiction  legally 
e.vchange  the  bonds  ^o  held  for  refunding  bonds? 

It  wotdd  seem  thai  the  provisions  of  Section  423  (4)  of  the  School  Code 
would  be  appiicaliie  to  this  situation.  Under  ihe  provisions  of  this  section, 
the  county  lioaril  is  authorised  to  manage  and  dispose  of  proi>erty  held  by  it  to 
the  best  interest  of  educatirm.  It  would  follow  that  if  the  county  Ixiard  of 
public  instruction  deems  it  to  l>e  for  the  l>est  interest  of  education  in  the 
county  to  exchange  i[>ecial  tax  school  district  Itonds  held  for  the  account  of 
particular  districts  for  refunding  touds,  it  would  have  the  power  to  do  it. 
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January  8.   J'M«-0-68«. 

LOCATION  AND  PLACES  WHERK  LIQUORS  AR!'   SOLD  WITHIN 

ML'NICU'ALI  rn:S— CON  SI  RUCTION    OF   FIXTION    922  Ol' 

SCHOOL  CO  PR  ANti  SKCTION  2  OF  CHAPTER 

19301.  ALTS  OF  1939 

CEiiikmeu: 

Tlii»  is  in  reply  tu  ycwir  juim  request  fur  my  opinion  wiUi  rt^artl  to  »iil>- 
•itandaliy  thv  fullouini!  qiifslion: 

Svftion  2  of  Chairter  1930J.  laws  t>f  Flttrida,  Acts  of  IV.W,  pruvidcn  in 
jian  as  follows ; 

"No  license  under  SuW-ctions  III,  IV,  V,  VI,  VII,  Vll'l  of  Swtiun  5, 
Cliapter  16774,  I^ws  of  Mctritla.  19J5.  shal!  Iw  Krantcd  to  a  vcndiir  whose 
Ulacc  of  htistncss  is  or  shall  Iw  wiih*n  J^'kMt  fert  of  an  ettahtUhfd  schintt  or 
church  except  in  tiicor|>oratcd  cities  and  towns,  u-hUh  taid  forforaird  cities 
it»d  Um-ns  are  hereby  given  the  (tower  hereafter  to  istablish  /oittntt  ordinances 
restricting  the  tocalion  wherein  siich  licensees  ntay  l>e  permitted  to  conduct 
such  place  of  Inisiness  and  no  license  shall  lie  granted  to  any  sudi  licensee  tn 
conduct  a  place  of  business  in  a  location  where  such  place  of  business  is 
prohibited  from  being  operated  tiy  such  municipal  ordinance."     ( llmlics  ours.) 

Section  ')22  of  the  Florida  School  Code,  which  became  a  law  on  ihc  same 

date  as  (."baptcr  IWOl.  pnivides  as  follows: 

"Section  022.  L'ndcsirahle  Place*  Prohibited  Near  Sites.— No  place  al 
which  lii|U'>rs  are  sold,  gambling;  devices  are  provided,  or  other  features  classed 
iirulcr  rcRiilations  of  the  Statu  board  as  detrimental  to  the  moral  or  physical 
welfare  of  children  shall  be  located  nearer  than  tkrer  hutidrtd  feel  to  any 
•ichool  site."     ( Italics  ours.) 

Hoes  any  agency  within  the  Stale  now  have  a  legal  right  to  license  or 
[KTniit  to  Iw  operated  within  three  hundred  feet  of  a  school  site  any  place 
as  which  lif|uors  are  sold? 

The  statutes  above  referred  it>  arc  fj  be  c<Hislrued  together,  so  as  to 
render  each  effective  as  far  as  possible.  Section  922  of  tlie  Schor,!  Code  must 
be  CI >n<^ trued  a$  a  limitation  on  the  rifibt  to  maintain  a  place  at  which  liquors 
are  suld  within  three  hundred  feet  of  a  »:hoot  site  witliin  the  limits  of  a 
mnnicii»ality,  withoiK  prejudice  to  the  right  of  the  municipality  to  establish 
?xmng,  ordinances  requirinvt  such  places  of  htistnesi  to  1>e  removed  even  farther 
than  three  liiuidred  feet  from  a  school  site.  In  any  event  however,  such 
places  are  not  to  be  located  within  three  hundred  feet  of  a  ichool  she. 

Licenses  are  (granted  by  ilie  State  Beverage  Department  to  be  used  at  a 
particular  place  of  business  described  in  ihe  license.    There  is  a  further  xtut- 
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vision  authorizing  tlie  licensee  to  move  his  place  of  business.  Since  this  is 
trae,  tt  is  my  opinion  that  the  State  Beverage  Dejiartment  must  ascertain 
whettier  any  proijosed  tslace  of  business  of  any  applicant  is  located  in  violation 
of  the  statutes  hereinalxive  first  considered.  If  the  proposed  location  is  within 
three  hundred  feet  of  a  school  site  the  license  sliould  not  be  granted. 

The  circumstance  that  the  provision  prohibiting  the  maintenance  of  a 
place  for  the  sale  of  liquors  within  three  hundred  feet  of  a  school  site  is 
contained  in  the  School  Code  rather  than  in  the  laws  primarily  relating  to 
alcoholic  beverages  would  not  l)e  material,  particularly  in  view  of  the  fact  that 
under  Section  1-A  of  Chapter  19301,  Acts  of  1939.  the  Director  of  the  Bever- 
age Department  is  given  the  authority  to  revoke  the  license  of  any  licensee  for 
violation  of  any  of  the  laws  of  this  State. 

Febniary  27.  1940— 0-741. 

tNTEEPRETATlON   OF  SECTION   541.   RK:    ILLNESS-IN-LINE- 
OF-DUTY   LEAVE 

Pear  Sir: 

This  is  in  reply  to  yoiur  letter  of  February  17,  in  which  you  propound 
questions  relating  to  the  interpretation  of  Section  541  of  the  IHorida  School 
Code.     1  shall  scfarately  state  and  reply  to  the  qiiestions  propounded  by  you. 

1.  (a)  If  a  member  of  the  instructional  staff  of  a  Florida  public  school 
should  contract  a  coM  or  influenza,  or  any  other  contagious  or  infections 
disease,  while  engaged  in  sdiool  work  in  a  classroom  or  school  building,  would 
that  i«rson  be  entitled  to  compensation  for  illness-in-line-of-duty  leave  as 
provided  under  Section  541  of  the  Florida  School   Laws? 

It  i.'i  my  opinion  that  a  menilxrr  of  the  instructional  staff  of  a  public  school 
in  Florida,  who  contracts  a  cold  or  inftuenza.  or  any  other  contagious  or 
infectious  disease,  while  engaged  in  school  work  in  a  classroom  or  school 
buiMing.  would  be  entitled  to  compensation  for  illness-in-line-of-duty  leave. 
It  must  he  shown,  bowever,  that  such  illness  was  actually  contracted  white  so 
engaged  in  school  work  in  school  or  classroom. 

(b)  What  steps  would  be  necessary  tor  a  member  of  the  instructional 
staff  to  esta'hlish  that  any  illness  nas  contracted  while  she  was  engaged  in  the 
performance  of  school  duties? 

It  is  my  opinion  that  it  is  a  matter  for  the  county  school  board  to  decide 
in  each  particular  case  whether  a  contagious  or  infectious  disease  was  actually 
contracted  by  the  member  of  the  instructional  staff  while  engaged  in  school 
work  in  a  classroom  or  school  building.  It  is  conceivable  that  in  particular 
instances  the  county  school  hoard  would  require  a  i>hj'sician's  certificate  or 
other  proof,  while  in  others  the  county  school  Iward  could  take  into  considera- 
tion the  prevalence  of  the  disease  contracted  in  the  school.  It  would  seem  to 
be  advisable,  huwe^er,  that  the  county  school  Ixiard  should    formulate  some 
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definite  procedure  to  estahlish  whether  illness  in  particular  instances,  !»  con- 
tracted vvliile  the  memlier  of  lilt  instructional  staff  is  engaged  in  tlic  per- 
formance of  school  ditties. 

2.  (a)  L'ndcr  the  provisions  of  Section  541,  Rorida  Schwit  Code,  or 
under  any  other  law,  would  a  county  board  be  justified  in  t<>vinK  iltties«-in- 
linc-of'dut.v  compensation  lo  a  member  uf  the  instruotional  stafl  of  any  puMk 
school  for  a  period  in  excess  of  ten  dajs  for  any  one  year? 

The  provbions  of  Section  541  and  its  subdivisions  (1-3)  must  be  coiuid- 
cred  hindinrt  in  the  case  of  compensation  for  illness- in- 1 inc-of -duty  leave. 
Section  541  ( 1  ^  states  that  leave  of  absence  fur  illness  in  line  of  duty  "shall 
be  authorized  for  a  total  of  no'  tn  exceed  ten  school  days  during  any  school 
year."  It  is  mj-  opinion,  therefore,  that  »  county  school  Iniard  could  not 
l>e  auihorixed  to  pay  illness-in-linc-of-dtity  compensation  to  any  meml>cr  of  the 
instructional  staff  ot  any  public  !=Lhool  in  Florida  for  a  period  in  excess  of  ten 
days  in  any  one  year.  I  do  not  know  of  any  other  law  that  would  justify 
Iiayment  of  snth  compensation  for  illness  in  litie  of  duty  for  more  than  ten 
days  in  any  une  year.  See  the  opinion  of  the  late  Attorney  General  Cary  D. 
Landis,  to  tUe  same  effect,  construing  a  former  law — Sections  4  atid  5  of 
Chapter  I3««l.  1-aws  of  Rorida.  .Acts  of  1929  (Section  6?4  C.  C  L.  Supple- 
ment)— which  said  optnion  is  reported  at  page  176  of  the  Biennial  Report  of 
the  Attorney  (General  for  the  yrars  19J?-1938. 

(b)  May  a  teacher  who  has  accumulated  twenty  days  sick  leave  and  who 
contracts  an  illness  or  suffers  an  injury  in  connection  with  her  school  work 
claim  ten  days  absence  for  illncss-in-litte-ot-duty  leave  and  another  twenty  days 
sick  leave  she  may  ha\'e  accumulated,  provided  it  is  necessary  for  such  teacher 
to  be  absent  from  duty  on  account  of  such  illness  or  accident  for  that  attire 
period  of  time? 

It  is  my  opinion  that  while  a  teacher,  who  contracts  an  illnets  ur  suffers 
an  injury  in  school  work,  as  provided  in  Section  541  (1)  of  the  School  Code, 
may  claim  only  ten  days  leave  for  illness  in  line  of  duty,  such  teacher  has  the 
right  to  use  any  days  of  accuuiulatcd  sirk  t^ve  to  the  credit  of  such  teadicr, 
as  provided  I'tidcr  Section  540   ( t )  of  the  School  Code. 

February  27,  I940-O-743. 

CONSTRUCTION  RE;  APPOINTMENT  OF  PRINCIPALS 
AND  STAFF 

Dfor  Sir: 

In  your  letter  of  February  19  you  call  my  attention  to  Section  423,  Sub- 
sections (7l  (cl  and  (c)  of  the  Florida  School  Code  which  require  the 
county  school  Ixtaid  to  act  not  later  than  six  weeks  before  the  close  of  school 
during  any  :-ear  on  the  aptwiutment  of  principals,  and  to  act  not  later  than 
four  weeks  before  the  close  of  school  during  any  year  on  the  appitintmenl  o( 
memlicrs  of  the  instructi'Kial  staff.     Voit  r-rquest  my  optnion  with  regard  lo 
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•ievfral  qiie.itid'is  involvini!  the  construction  of  the  statutory  jirovisions  to 
which  reference  is  hereinabt>\e  made.  [  shall  separately  state  your  questions 
and  iny  opininii  ctmccming  same  as  follows : 

"1.  (al  \V'hat  would  be  tlic  litatus  of  a  teacher  or  principal  who  had 
been  teaching  in  the  schools  of  the  county,  but  who  did  not  receive  any  notice 
either  of  apiwintmenl  or  of  dismissal  within  the  time  prescribed  in  the  above 
section  T 

"(h)  Wiiulcl  such  a  [jerson  be  entitled  to  a  contract  for  the  ensuing  year 
on  the  presuniplion  that  hr.  would  have  been  notified  as  retiiiired  by  law  if 
the  county  board  did  not  intent'  for  his  vertices  to  be  continued?'' 

Answering  the  first  part  of  the  above  finest  ion,  it  is  my  opinion  that  the 
teacher  or  prindpal  who  had  been  teaching  in  the  schools  of  the  connty,  is 
rot  aniomatically  reappointed  for  the  following  year  n!«)ii  failure  of  the 
foitnt)'  snpcridtcsKlent  or  county  school  lioard  to  act  with  regard  to  the  ap- 
pointment of  |»rinci])als  aJid  v>ther  instructional  employees  within  the  time 
prescrilied  by  law.  The  duty  on  the  i>art  of  the  county  superintendent  and  the 
coimty  school  board  is  a  continuing  one.  Apiiointment^  of  principals  and  in- 
structional employees  must  be  tlie  result  of  an  affirmntive  action  and  cannot 
be  made  by  dc fault  in  the  t*rlormance  of  a  duty  required  by  law  to  be  per- 
forms! by  the  connty  superintendent  and  the  county  school  board  within  a 
specified  time- 
Answering  the  second  [urt  of  the  above  question,  it  is  my  opinion  that  a 
pefsdn  is  not  entitled  to  a  coiitract  for  the  ensuingr  year  on  the  basis  of  any 
presumption  that  he  ."ihoitlrl  have  l>etn  notified  if  the  count)-  board  did  not 
intend   for  bii  services  to  be  continued. 

The  second  question  propounded  by  yau  is  as   follows: 

"2.  What  wo'ild  (je  the  .status  of  such  a  person,  who,  not  having  been 
notified  within  the  time  prescribed  above,  writes  a  letter  to  the  connty  super- 
intendent as  execulive  officer  of  the  county  board  stating  that  in  \-iew  of  the 
fact  that  he  has  received  no  notice  to  the  contrary  be  presumes  that  tie  is  to 
be  continued  in  ."ierYice  duriivg  the  en^tuing  year  and  that  he  will  accept  the 
contract?" 

It  is  m\  opinion  that  the  writing  of  a  letter  by  a  person  employed  as  a 
teacher  or  principal  to  the  county  siiperintendent  as  executive  olficer  of  the 
county  school  board  stating  his  willingness  to  accept  a  contract  of  employ- 
ment for  the  ensiiinif  year  would  not  affect  the  status  of  snch  a  person.  Until 
such  a  (lerson  has  Iwen  actually  nominated  as  required  by  law,  a  letter  caimot 
create  a  contract  of  employnient.  As  in  everj'  other  contract  of  employment. 
there  must  he  an  offer  on  the  part  of  the  employer  and  an  acceptance  by  the 
employee. 
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March  1,  1940— O- 746. 

INTESFRKTATrON  OF  SECTION  540— SICK  LEAVE  FOR 
MEMBERS  OF  INSTRUCTIONAL  STAFF 

Dear  Sir: 

Til  is  is  ir  reply  to  your  letter  of  February  17,  in  which  you  propound  a 
scries  of  questions  relating  to  the  interpretation  of  Section  540  of  the  Florida 
School  Cfxle.     1  shall  sejiarately  state  and  reply  to  your  qnestoins. 

1.  Shoiild  Section  540  be  interpreted  to  authorize  sick  leave  for  tnembers 
of  the  instructiiinal  s^tafT  who  are  al>?ent  on  account  of  the  illness  nr  death 
of  a  gruardian  or  other  jwrson  who  has  served  in  the  relationship  of  a  parent 
or  ffiiardian  to  a  menjiwr  of  the  instrnctionat  staff? 

It  is  my  opinion  that  the  aliove  question  must  be  answered  in  the  af- 
lirmative.  In  granting  leave  of  absence  to  a  member  of  the  instructional 
staff,  by  reason  of  the  illness  or  death  of  "father,  mother,  brother,  sister,  htis- 
hand,  wife,  or  child."  it  would  certainlj-  ai)p€ar  to  be  the  intent  of  the  Legis- 
lature to  include  a  guardian  or  other  person  who  has  served  in  the  relation- 
ship of  a  parent.  This  conclusion  finds  support  in  the  definition  of  the  term, 
"parent,"  contained  in  Subsection  16  of  Section  118,  of  the  Morida  School 
Code.  A  parent  is  there  defined  as  referring  to  either  or  both  parents,  or  to 
any  gruardian,  or  to  any  person  in  parental  relationship  to  tlie  child. 

2.  (a)  Is  a  county  hoard  required  to  allow  sick  leave  to  a  teacher  «^hn 
is  entitled  to  sitch  \ea.ve  and  to  pay  such  teacher  for  absence  during  the  period 
for  which  she  is  entitled  to  sick  leave  or  is  the  allowing  of  sick  leave  an 
optional  matter  which  is  to  be  determined  by*  the  respective  county  Iwards? 

(bj  Is  the  amount  of  sick  leave  which  may  be  allowed  a  teacher  limited 
to  five  days  per  >ear  or  may  a  county  board  in  its  discretion  allow  and  pay 
a  teacher  for  a  longer  period  of  absence  on  account  of  sickness?  In  other 
words,  does  this  section  mean  that  a  teacher  is  entitled  to  claim  not  more 
than  five  days  sick  leave  plus  cumulative  leave  or  that  the  county  hoard  is  to 
have  ainhoritj  to  pay  for  not  more  than  five  days  of  sick  leave  plus  cumulative 
leave  ? 

.\nswcring  sitlidivision  (a>  of  the  alwve  question,  it  is  my  opinion  that 
under  the  provisions  of  Section  S40  of  the  School  Code,  the  allowance  of  sick 
leave  is  mandatory  and  is  not  an  optional  matter  to  be  determined  by  the 
respective  county   boards. 

Answering  sulKtivision  (b)  of  the  above  question,  it  is  my  opinion  that 
under  the  provision.s  of  Section  540  of  the  School  Code,  the  amount  of  sick 
leave  which  niay  be  allowed  to  a  feacher  is  limited  to  live  days  jier  year,  and 
the  County  School  Board  has  no  discretion  to  allow  and  [>ay  a  teacher  for  a 
longer  period  of  absence  on  account  of  sickness.  In  other  words,  the  coimty 
school  board  is  not  authorized  to  pay  a  teacher  who  is  absent  for  the  reasons 
defined  in  Section  540  of  the  School  Code  for  more  than  five  days  pltis  cumu- 
lative leave  to  which  the  teacher  is  entitled  under  ihe  law. 
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3.  (a)  Is  sick  leave  ever  cumulative  for  prior  years  other  than  just  the 
preceding  three  years?  For  example,  liow  many  days  sick  leave  would  a 
teacher  Iw  entill*^  tt>  in  1940  who  had  not  claimed  any  sick  leave  in  1933-34, 
1934-35,  and  1935-36.  but  had  claimed  three  dajs  in  1936-37,  no  days  in  1937-38, 
and  one  day  in  1938-39?  To  how  many  sick  days  leave  would  a  teacher  lie 
entitled  during  1939-40  who  liad  claimed  no  days  in  1934-35,  none  in  1935-36, 
three  in  1936-37,  ten  in  1937-38.  and  seven  in  1938-39? 

(b1  Is  there  any  Hmttatittn  ("n  the  time  during  a  year  when  a  teacher 
may  claim  sick  leave?  That  is.  may  a  teacher  be  allowed  to  claim  her  full 
sick  leave  for  the  year  diiring  ihe  tirst  month  of  the  school  term  for  which 
she  has  contracted  ?  May  a  connty  hoard  in  its  discretion  grant  sick  leave 
even  though  the  teacher  has  not  i?arned  it,  or  is  it  necessary  for  her  to  use 
sick  leave  during  a  year  only  in  the  proportion  in  which  it  is  earned? 

ic)  Shall  a  teacher  who  haj  contracted  to  teach  but  who  becomes  ill 
before  <;cho<il  ojiens  and  is  not  able  tc  resume  her  work  until  some  time  after 
school  opens  be  entitled  to  pay  for  any  sick  leave  she  may  have  accumulated 
from  prior  years? 

(d)  May  a  teacher  or  otlier  member  of  the  instructional  staff  of  a  school 
who  has  1iei?n  injured  in  an  accident  and  has  to  be  absent  for  that  reason 
claim  any  accmnuiated  sick  leave  during  such  absence? 

Answering  subdivision  (a)  of  the  third  question,  it  is  my  opinion  that  sick 
leave  under  Section  540  of  the  School  Gide  is  cumulative  for  a  period  of 
three  years  onl)'.    Section  S40  provides : 

■'  •  ♦  *  Unused  sick  leave  credit  for  any  year  may  not  be  claimed  later 
than  the  end  of  the  third  year  i hereafter." 

Voti  ask  my  opinion  with  regard  to  two  specific  cases.  In  the  first  case, 
the  teacher  had  not  claimed  any  sick  leave  in  1933-34,  1934-35,  and  1935-36,  but 
claimed  three  days  in  1936-37,  no  da\s  in  1937-38,  and  one  day  in  1938-39, 
This  teacher  would  be  cti titled  to  a  total  of  sixteen  days  in  1939-40.  In  the 
second  specific  case,  the  teacher  claimed  no  sick  leave  in  1934-35  and  I93S-36, 
three  tlajs  in  193(>-37,  ten  dajs  in  1937-38,  and  seven  days  in  1938-39.  This 
teacher  would  be  entitled  only  tc  the  five  days  for  the  current  year  in  1939-40, 

It  is  my  opinion  that  when  a  teacher  is  absent  for  the  reasons  set  forth 
in  Section  540.  she  is  entitled  to  have  her  absence  charged  against  her  avail- 
able sick  leave  in  the  following  manner:  Her  absence  is  to  be  charged  first 
against  the  available  sick  leave  for  the  third  year  prior  to  the  current  year; 
when  available  sick  leave  for  that  year  is  exhausted,  it  is  to  be  next  charged 
against  tiie  second  year  before  the  current  year,  and  then  against  the  year  before 
the  current  year:  it  is  only  when  alt  a\'ailable  accumulated  sick  leave  for 
prior  years  is  exhausted  that  the  absence  of  the  teacher  is  to  be  charged  to  the 
sick  leave  available  during  the  current  school  year. 

Answeritig  suMi vision  (b)  of  the  third  question,  it  is  my  opinion  that 
there  is  no  limitation  on  the  time  during  the  year  when  the  teacher  may  claim 
sick  leave.     A  teacher  may  be  allowed  to  claim  her  full  sick  leave  even  during 
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the  tirst  month  of  thr  school   year.     Section  540  limits  the  amount  of  &ick 

leave  avkilatile  (Inriitj;  arty  (ine  year,  lutt  it  does  not  limit  the  time  of  the  year 
ditritig  which  sick  leave  is  avaiiahic. 

Answering  suhdtvision  (lM  of  the  third  question,  it  is  my  opinion  that  a 
teavher  who  has  contracted  to  leach  hut  who  heconies  til  before  school  otieru 
and  is  not  able  to  rei^iime  her  work  until  after  school  njit-ns.  is  entitled  to  (>ay 
for  sick  leave  accumulated  from  prior  years. 

AnswiTing  subdivision  (d)  of  the  third  qtiestion,  it  is  mj  opinion  that 
a  member  of  the  instntctionat  staff  who  is  absent  by  reason  of  an  iujttry  re- 
ceived in  an  accident  may  claim  accumulated  sick  leave  during  such  absences. 

4.  When  a  member  of  the  instructional  slafT  of  a  pul>lic  school  becomes 
ill  or  some  member  of  her  immediate  family  becomes  ill  or  dies  and  she  must 
be  ab.sent  from  her  duties,  is  it  necessary  for  that  person  to  notify  her  princi- 
pal or  the  county  superintendent  immediately  of  such  illness  or  death,  or  may 
she  have  her  claim  for  com^iensation  for  sick  leave  honored  and  paid  by  the 
coimty  board  regardless  of  the  fact  ihat  she  did  not  frivc  immediate  notice 
of  her  proposed  absence  and  the  reasons   for  the  same? 

Answering  the  fourth  question,  it  is  my  opinicni  that  the  county  school 
hoard  may,  by  regrtilation,  require  teachers  to  give  notice  of  any  contemplated 
absence  in  advance,  if  possible.  Orderly  procedure  in  the  schools  wcwld  make 
it  imperative  that  the  teacher  notify  the  principal  as  soon  as  possible  after 
she  finds  that  she  can  not  be  present.  Section  540  (3)  retjuires  the  filing  of  a 
written  certificate  setting  forth  tlie  day  or  days  absent,  that  such  alisence  was 
necessary,  and  that  the  claimant  is  entitled  to  receive  pay  for  such  absences. 
It  would  therefore  appear  lliat  the  teacher  is  entitled  to  pay  upon  filing  of  such 
certificate,  as  above  set  forth, 

5.  In  case  a  woman  knows  she  is  prest^ant  ai  the  time  she  signs  A  CMi- 
tracl  to  ttach,  can  she  later  claim  sick  leave  for  all  or  a  part  of  the  time 
she  must  lie  out  of  school  on  account  of  her  confinement? 

In  repljing  to  the  alwve  question,  it  is  essential  to  distinguish  between 
pregnancy,  ancl  the  natural  discomforts  thereof,  and  confinement.  Pregnancy 
itself  is  not  sickness,  as  contemplated  by  Sec  I  ion  540  of  I  he  Scbtiol  Osdc.  The 
following   is  from  Words  &  Phrases,  5(h  Series,  Volume  4,  page  828 : 

"  'Pregnancy*  is  not  per  sc  condition  of  unsound  health  or  disease  or  ail- 
ment within  the  meaning  of  such  terms  in  policy  providing  (or  payment  of 
disability  lienclits,  but  is  existence  of  condition  beginning  at  moment  of  con- 
ception and  termttiating  with  delivery  of  child.  Lee  v.  Metropolitan  Life  Ina. 
Co.,  186  S.  E.  376,  382,  180  S.  C.  475." 

The  teacher,  however,  would  have  to  be  absent  during  contmement  It  is 
my  opinion  that  the  provisions  of  Section  S40  should  be  broadly  construed  so 
as  to  permit  a  teacher  to  be  p^iid  her  salary  while  absent  by  reason  of  con- 
finement, within  the  limitations  of  her  a^-aiUble  sick  leave. 
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March  5,  1940— 0-749. 

COUNTY  SC[)OOL  BOARD  MEMBERS— NOMINATION  AND  ELEC- 
TION—EFFECT  OF   FAILURE  OF  BOARD   TO   DIVIDE 
COUNTY  INTO  COUNTY  BOARD  ELECTION* 
DISTRICTS  UNDER  SECTION  406 

Dear  SVr; 

Vou  request  my  opimoii  with  regard  to  the  following  question : 

"If  the  county  Iioard  in  any  county  fails  to  di\ide  the  county  before 
January  1.  1^40,  into  county  lioard  election  districts  as  refjuired  l>y  Section  406 
of  the  school  laws,  would  the  county  board  election  then  be  conducted  in  the 
county  in  accordance  with  Section  4t)8  relating  to  nomination  in  primary 
elections  or  would  the  nornsriations  of  county  board  members  have  to  be  by 
county  wide  \'ote  as  required  under  the  old  law  in  the  counties  involved?" 

Secti[>n  4fX)  of  the  School  Code  requires  tlie  county  school  board,  on  or 
before  January  1,  194(1.  to  divide  the  comity  into  county  board  election  districts. 
Provision  is  made  for  both  li\'e-member  board  counties  and  three-member  board 
counties. 

Section  40S  of  the  Schcxil  Cixle  provides  for  the  nomination  in  primary 
electioiis  of  county  school  board  members  from  the  coinit>-  hoard  election  dis- 
tricts referred  to  in  Section  406.  Section  410  of  the  School  Code  provides  for 
the  election  of  the  county  board  members  by  connt.vwide  vote. 

Prior  to  ihc  enactment  of  the  Schu-)!  Code,  there  were  laws  affectnig 
various  connties  providiuR  for  nomination,  as  well  as  election,  of  the  county 
school  board  members  from  the  coiinly  at  large.  The  problem  to  be  de- 
termined is  wht?ther,  in  the  event  that  the  county  school  board  fails  to  comply 
with  the  refiuirvmems  of  Section  40f>.  to  divide  the  coimt>-  in  to  county  board 
tleclion  districts,  county  board  members  should  be  nominated  in  accordance 
with  laws  enacted  prior  to  the  School  Code,  or  whether  they  should  be  nomi- 
nated in  accordance  with  Section  4nK  of  the  School  Code. 

Under  Section  46«,  Revised  General  Statutes  of  1920  (Section  579,  C.  G. 
L)  the  counties  of  the  State  have  been  divided  into  county  school  board 
district'^  upon  substantially  the  same  liasis  as  they  are  required  to  be  divided 
ill  Section  4(to  of  the  Scliool  Code.  If,  therefore,  the  county  school  tjoard  has 
faiktl  to  comply  witli  the  requirements  of  Section  406  of  the  School  Code,  this 
should  not  result  in  nullifying  the  provisions  of  Sections  408,  409  and  410,  of 
the  School  Code.  In  other  words,  nomniations  should  be  made  in  accordance 
with  Section  408  of  the  School  Code  from  the  districts  into  which  the  county 
has  been  divided  under  prior  law,  for  terms  as  prescribed  by  Section  409  of 
the  School  Code,  The  election  should  l>e  coontywide  ^ote  as  prescribed  in 
Section  410.  A'ly  laws  enacted  prior  to  the  School  Code,  providing  for  the 
nomination  of  county  sch«'ol  board  members  from  the  county  at  large,  would 
be  repealed  by  Section  106  ot  the  Schcol  Code. 
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March  6.  1940— O  755. 

RIGHT  UNDER   SECS.  931.  932.  AMD  1060  TO   PARTICIPATE   IN 

WORKS  l'ROr;RFSS  A  DM  I  KM  ST  RAT  ION  CONSTRUCTION 

PROJKCT  BY  FURNISHINCi  MATERIALS 

Pear  Sir: 

Tiiis  is  in   reply   to  your  letter  i>f  March  4. 

V<nt  state  that  in  several  cotintie.>i,  the  county  school  lHiard!>  made  atrauge- 
ments  with  the  Works  Prt^ress  Administration,  an  ageiwy  of  the  Federal 
Guvernment,  for  the  cunstruclion  of  a  niimljcr  of  school  fmiHings.  Yon  state 
fnnher  that  in  one  instance  the  atithnrity  of  the  county  school  hoard  to  par- 
licijiate  in  sui:h  a  construction  project  has  licen  cliaUengcfl  on  the  ground  that 
[lariiciiiation  tn  such  project  would  necessarily  curtstitule  a  violatiott  of  the 
provisifins  of  Sections  931  and  932  of  the  School  Code  !f  tlie  cost  to  the 
comUy  lKi;iril  sho  ild  ixceed  f  10,000.00.  Constrticlioii  pursuant  lo  a  Works 
Progress  .\(lininist  ration  jiroject  proceeds  on  a  day-lalwr  lasts  and  is  not  per- 
formed under  a  comjirehensive  construction  contract. 

Briefly  stated.  Section  931  of  the  School  Code  provides  for  awarding  a 

contract  ffir  construction  work  to  the  lowest  responsible  hidder.  Section  931 
further  provides.  "For  a  project  costing  ten  thousand  dollars  {$10.000.00 1  or 
less,  (he  county  hoard  may  arrange  for  the  building  tu  be  erected  on  a  day- 
lalx)r  basis,"  Section  932  of  the  Schoi>l  Code  rwiuires  the  c<iiitractor  to  furnish 
a  surety  bond  to  g:iarantee  fidhllment  of  the  contract. 

It  is  my  opinion  that  whether  or  not  participation  in  a  construction  project 
involvinif  the  e.-cfieiKiiture  of  an  amount  exceeding  $10,000.00  on  a  day-laltor 
basis  \iolates  Sections  931  and  932  of  the  School  Code,  must  dejiend  upon 
the  nature  and  extent  of  the  particijiation  by  the  county  school  lioard.  If  the 
county  school  hoard  is  ret|iiired  to  furnish  a  .sum  of  money  exceeding  $10,000.00 
to  appiy  on  the  total  cost  of  the  construction  work,  for  lalior,  supervision  and 
material  J,  then  it  is  my  ojnnion  that  the  objection  is  well  founded.  I  have 
been  favoretl  with  a  copy  of  the  ojiinion  of  the  county  school  biiartl  altomey, 
denyinjj  the  anlhority  of  the  count\'  schtwil  board  to  participate  financially  in 
an  amount  exceeding  $10,000.00  in  a  construction  jvroject  to  he  conducted  on  a 
day-lalior  ha.sis.  This  is  the  opinion  of  a  highly  reputable  attorney  and  is 
entirely  so:tnd  as  applied  to  (he  state  of  facts  considered  in  thai  opinion. 

From  the  information  set  forth  in  your  letter,  however,  it  would  apjMrar 
that  quite  a  different  prohlem  is  presented.  You  state  that  under  the  agree- 
ment entered  into  between  the  county  board  and  the  Works  ProgrcM  A<l- 
ministralion.  the  former  is  to  furnish  certain  huildiuK  materials,  and  the  latter 
is  to  furnish  other  necessary  materials  and  all  labor  and  supervision.  It  is 
my  understanding  that  the  county  hfvard  is  free  to  purchase  such  materials  in 
exactly  the  same  manner  as  it  would  be  authorized  to  purchase  other  materials 
necessary  to  the  maintenance  of  the  scliool  system. 
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The  real  question  invotved,  then,  is  whether  the  county  school  board  vio- 
lates Sections  931  and  932  of  the  School  Code,  aliove  referred  to,  simply  by 
furnishing  some  of  the  materials  used  in  a  construction  project  carried  on  by 
the  Works  Progrejis  Administration  on  a  day-lalmr  basis,  when  the  cost  of 
such  materials  exceeds  $10,000.00.  It  is  my  opinion  that  the  provisions  of 
.  Section  931  and  932  of  the  School  Code  do  not  apply  to  the  parti cipation  by 
the  county  hiiard  in  a  Works  Progress  Ad  i'lini  strati  on  project,  when  the  par- 
licipation  is  limited  to  the  furnishing  of  materials.  It  is  my  further  opinion 
that  the  County  School  Board  has  the  authority  to  purchase  such  materials 
under  the  provisions  of  Section  lOGO  of  the  School  Code,  by  calling  for  bids 
as  therein  prescribed. 

March  28,  1940— O-770. 

INVF.STMENT  OF  FUNDS  BV  BOARD  OF  TRUSTEES  OF 
TEACHERS'   RETIREMENT  SYSTEM- 
SECTION  S61 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  March  27, 

Vou  request  my  opinion  as  to  whether  it  would  be  legal  for  the  Board  of 
Trustees  of  the  Teachers'  Retirement  System  to  invest  the  several  funds 
created  by  the  Teachers'  Retirement  Act  in  Federal  Savings  St  Loan  .-Associa- 
tions. Vou  call  my  attention  to  the  desirability  of  such  an  investment  by 
reason  of  the  higher  interest  yield  than  is  availabfe  in  other  securities.  You 
state  it  to  he  your  onderstanding  that  deposits  made  with  such  Federal  Savings 
&  Loan  Associations  are  guaranteed  hy  the  Federal  Government  up  to  $5,000 
but  that  this  guarantee  does  not  apply  to  interest. 

The  itcrtinetn  provision  of  Section  561  of  the  School  Code,  reads  as 
follows : 

"The  Bf>ard  of  Trustees  shall  be  the  trustees  of  the  several  funds  created 
l)y  this  Act  and  shall  have  full  power  and  it  shall  be  the  duty  of  the  Board  of 
Trustees,  to  invest  and  reinvest  such  portion  of  the  funds  as  is  not  in  its 
jiidg:ment  required  to  meet  current  withdrawals.  Such  investments  may  be 
made  only  in  interest-l>caring  obligations  of  the  United  States  or  in  obligations 
guaranteed  as  to  both  frinc^fol  and  interest  by  the  United  State,*."  ( Italics 
ours.) 

Unless  the  irt\estments  are  guaranteed  both  as  to  principal  and  interest 
by  the  United  Slates,  it  is  not  the  type  of  investnvtnt  which  the  board  of 
trustees  can  make  under  the  provisions  of  law  above  set  forth. 
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April  13.  1940— 0-8()5. 

CONSTRUCTION  RE:  USE  OF  DISTRICT   FUNDS— TUITION 

CHARGES  FOR  ATTENDING  SCHOOLS  IN 

OTHER  DISTRICTS 

Dear  Sir: 

You  call  my  attention  to  the  fact  that  it  is  Ihe  duty  of  the  coanty  school 
board  to  authorize  the  location  of  schools,  to  approve  the  area  from  which 
cliildren  are  to  attend  each  school,  and  insofar  as  possible  to  see  that  arrange- 
ments are  made  for  children  to  attend,  without  tuition  charges  to  such  children 
on  accoimt  of  district  or  county  lines,  those  schools  offering  the  facilities  needed 
by  the  children  which  are  most  readily  accessible  and  which  would  involve  the 
least  cost,  regardless  of  whether  those  schools  are  located  in  another  district 
than  that  in  w'hich  the  children  reside.  (See  Section  423  j6|  of  School  Code. > 
You  state  that  there  are  many  instances  in  which  children  attend  school  in 
other  districts  than  those  in  which  they  live  and  that  this  is  particularly  true 
with  regard  to  high  school.  You  further  state  that  there  are  other  districts 
in  which  it  is  more  practical  for  some  elementary  and  high  school  pupils  from 
a  iiarticular  di.'trict  to  attend  school  in  another  district.  Vou  further  call  my 
attention  to  the  fact  that  there  are  evtn  some  districts  in  which  there  are  no 
schools  and  from  whii'h  al!  children  attend  schools  in  other  districts. 

In  view  of  the  circumstances  above  stated,  you  propound  tive  separate 
questions,  as  follows: 

1.  A\'ho  should  determine  the  proportion  of  the  cost  of  providing  edu- 
cational facilities  for  children  who  are  attending  school  in  other  districts 
which  should  l>e  met  out  of  the  funds  of  the  district  in  which  the  children 
live? 

2.  What  procedures  are  to  lie  followed  in  determining  and  apportioning 
ihese  costs? 

3.  If  the  district  frotn  which  children  conic  refuses  to  vote  any  raillAg^ 
how  is  the  expense  of  firoviding  educational  facilities  for  these  children  to  be 
met,  or  what  steps  should  be  taken  toward  solving  the  problem  involved  ? 

4.  Do  the  trustees  of  the  district  to  which  children  have  been  assigned  to 
attend  school  have  a  right  to  determine  the  amount  of  Ihe  expcM.se  to  be  met 
by  the  other  district  or  districts  and  if  such  expense  is  not  met  to  exclude  the 
children  from  school  ? 

5.  Under  what  circumstances,  if  any,  can  tiie  trustees  of  a  district  require 
pupils  from  another  district  to  pay  tuition  for  attending  schools  in  their 
district  ? 

Before  replying  directly  to  the  questions  above  Stated,  it  is  essential  to 
have  clearly  m  mind  the  financial  structure  of  our  State  public  school  system. 
Briefly  stated,  there  are  three  sejiarate  and  distinct  funds  from  which  our 
system  of  public  free  schools  is  financed.     These  funds  are: 
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(1^  The  State  school  fund,  creatcxl  under  Article  XIl,  Section  4,  of  tlie 
Conslitution,  The  principal  of  this  State  school  fund  must  remain  sacred 
an«]  inviolate,  only  the  interest  being  applied  to  the  support  and  maintenance 
t^f  imhlic   free  schtwls 

t2(  Tht  Ctiiuity  sehoal  fund,  which  consists  of  the  proceeds  of  a 
cotmt.v  school  ta.x  not  less  than  three  mills  and  not  more  than  ten  nulls,  to- 
irellter  witH  that  jmrtioti  rlistrihnted  tn  the  respective  counties  from  the  follow- 
ing sonrces :  The  interest  on  the  State  school  fund,  the  one-mill  constitutional 
levy,  the  proceeds  of  f*articiilar  taxes,  and  other  appropriations  by  the  I^gls- 
laliire  ( S^e  Section  8,  Art.  XII,  of  the  Constitution,  and  the  case  of  State  ex 
rel.  Bours  v.  L-Engle,  24  Fo.  539.  text  page  541  >, 

(3)  The  special  tax  school  disttiet  school  fund,  which  cenisists  of  the 
proceeds  of  the  tax  authorized  under  Section  10  of  Article  XII  of  the  Con- 
stitution, together  with  proceeds  from  the  sale  of  school  district  bonds  and 
other  tli strict  moneys. 

All  three  of  the  funds  above  enumerated  supplement  each  other.  The 
interest  on  the  State  school  fund  is  apiwrtioned  among  the  respective  counties, 
under  .Section.-:  /  and  9  of  Article  XII  of  the  Constitution,  and  becomes  a  part 
of  the  County  school  fund  of  such  coiintics.  L'nder  Section  I0S8  of  the 
School  Code,  the  money  raised  from  special  tax  school  district  taxes  is  to  be 
used  to  snpr'ement  the  amount  available  from  the  State  school  fund  and  from 
the  County  school  fund  to  maintain  a  minimum  school  term  of  eight  months 
or  longer  in  ihe  iiarticitlar  district.  Curtailment  of  the  school  term  of  schools 
in  districts  failing  to  vote  the  millage  recommended  as  necessary  to  supple- 
ment availalile  funds  from  the  State  school  fund  and  County  school  fund  is 
prescribed  in  Section  1058  <5)  of  the  School  Code 

Dest'ite  the  fact  that  that  iiortion  of  the  district  fund  made  up  of  the 
proceeds  of  district  taxes  is  intended  under  the  Constitution  and  statutes  to 
snpplemem  the  amount  distributed  from  the  State  fund  and  the  County  fund, 
its  exjienditiire  is  limited,  "for  the  exclusive  use  of  public  free  schools  xviihin 
the  dhtrkt,''  In  other  words,  the  special  tax  school  district  is  an  entity  within 
itself  and  moneys  raised  by  taxation  in  sttch  districts  are  entirely  sejorate  and 
distinct  from  any  other  school  fund.  The  following  is  from  the  opinion  of 
the  Supreme  Court  of  Florida,  speaking  thrjugh  Mr.  Justice  Whitfield,  in  the 
ca.se  of  llamrick  v.  Special  Tax  School  IJistrict  No.  1  of  Jefferson  Comity, 
17B  So.  406,  text  pages  409,  410-411 : 

"(4)  Under  Sections  10,  11,  and  17  of  Article  XII,  "school  districts'  or 
'special  tax  school  district.s,'  though  they  are  within  the  counties  of  the  State, 
yet  they  are  hy  the  Constitution  made  separate  and  distinct  governmental  en- 
tities. «'ho.se  taxing  power  is  separate  and  tiistinct  from  the  county  ta.xiiig 
power  for  pnlilic  free  schools  in  the  counties,  under  Section  8,  .Article  XII, 
and  from  the  cotmty  taxing  power  for  county  purposes,  under  Section  5  of 
Article  IX."  *  *  * 

"Sectiiin  10  and  17.  .Article  XII.  clearly  make  a  special  tax  school  district 
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a  governmental  etitity  with  speeia)  siranted  powers  that  are  distinct  from  the 
powers  cunfcrred  viiion  counties.  soL-h  jjowtTS  to  he  operalivt  only  within  the 
territoriat  linrits  of  the  districts  respectively." 

"A  purpose  of  Article  XII  of  llie  ConstituticTn  is  to  authorize  special 
public  free  school  facilities  in  fartkuSar  territoruilUy  asicrlamed  dislriits  in 
a  county  when  voted  by  the  freeholder  ekctors  of  the  districts,  such  si>ecial 
school  facilities  to  be  for  the  i'.rcluskr  use  of  the  public  frer  iehoals  wiHiiu 
llir  districts,  and  tc  be  paid  for  by  taxation  of  property  within  il>e  districts 
respectively.  The  due  accomplishment  of  such  designed  purpose  required  pro- 
vision  to  be  made  for  the  establishment  of  district  governmental  entities  *ei«- 
rate  from  the  county  tntity,  with  taxing  and  admitustrative  powers  and  func- 
tions distinct  from  county  powers  and  functions  {as  was  done  by  Sections  10, 
11  ajid  17),  though  such  separate  entities  called  districts  are  within  a  county, 
and  thougli  the  txiwers  and  functions  of  the  districts  be  supnlementary  to  the 
schist}  taxing  (jower  and  other  cognate  functions  of  the  county,  and  county 
officials  perform  functions  for  the  dJsttict  under  th^  statities."     (Italics  ours.) 

The  following  is  from  the  opinion  of  the  Supreme  Court  of  norida, 
speaking  throngh  Mr.  Justice  Whitfield  in  the  case  of  State  ex  rel.  Clark  v, 
Henderson,  et  al.,  188  So.  351,  text  page  J53; 

"The  proceeds  of  stjch  school  district  tax  are  to  he  used  to  sufvplemeut 
other  school  revenues,  to  make  more  efficient,  in  the  districts  that  are  formed 
under  Section  10,  the  unifonn  system  of  public  free  schools  which  are  re- 
ejuired  hy  the  Comstitutioti  to  lie  liljcrally  maintained  in  the  various  counties 
of  the  State  including  the  school  districts  therein,"  (AI>ove  italics  were  used 
in  the  Sitjireme  Court  opinion.) 

I  find  no  statutory  provision  authorizing  the  wse  in  one  district  of  the 
proceeds  of  taxes  of  another  district  under  any  circumstances,  even  to  defray 
part  of  the  cost  of  educating  children  who  reside  in  one  district  and  attend 
school  in  another.  In  view  of  the  express  requirement  of  Article  XII,  Section 
10,  that  the  district  school  tax  be  for  the  exclusive  use  of  public  free  schools 
within  the  district,  and  in  view  of  the  language  of  the  Supreme  Court  of 
Florida  in  the  case  of  Hamrick  v.  Special  Tax  School  District  No.  1  ot 
Jefferson  County  (alxiue  set  forth),  it  is  my  Ojitnion  that  the  proceeds  of 
district  taxes  ctn  only  lie  expended  for  school  purposes  "within  the  territorial 
limits"  of  the  district. 

Within  recent  years,  improved  roads  and  transportation  facilities  have 
made  it  desirable  from  the  stanrffioint  of  efficiency  and  economy  to  more  or 
less  disregard  district  lines  in  determining  the  attendance  areas  for  i^articutar 
schools  (See  Section  423  16]  [at  and  [b}  of  School  Code!.  Despite  the 
fact  that  the  statutes  now  contentplate  that  arrangements  should  be  made  hy 
the  county  school  board  for  children  to  attend  schools  offerini;  facilities 
needed  hy  the  children  which  are  most  readily  accessible  and  which  would 
involve  the  least  cost,  regardless  of  whether  those  schools  are  located  in 
another  district  than  that  in  which  the  children   reside    no  change  has  been 
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made  in  the  constitutional  requirement  limiting  the  expenditure  of  the  proceeds 
of  district  ta.x£s  within  the  territorial  limits  of  the  district. 

At  first  blush,  it  would  seem  that  all  this  would  result  in  imposing  an 
unequal  hurden  of  tasation  on  those  particular  districts  maintaining  schools 
which  chilJrtn  from  other  districts  attend.  This  would  undoubtedly  be  true 
if  it  were  not  For  the  fact  that,  in  most  instances,  moneys  derived  from  the 
State  school  fund  and  the  County  school  fund  constitute  the  chief  support  of 
all  the  schook,  districts  and  otherwise.  While  children  from  one  district  may 
attend  school  in  another  district,  such  attendance  is  taken  into  account  in 
computing  the  number  of  instruction  units  to  which  the  county  is  entitled 
in  the  rtistrilnition  of  State  money.  (See  Section  1004  of  School  Code.) 
The  final  outcome  would  be  tiiat  additional  money  necessary  for  such  extra 
teachers  and  transportation  facilities  as  may  be  required  by  the  attendance  of 
cMtdrei]  of  one  district  in  the  schools  of  another,  would  largely  come  from 
moneys  made  availalije  under  State  approjiriations.  There  is  nothing  to  pre- 
vent the  county  linard  from  using  district  funds  for  transportation  or  other 
school  purposes  witliin  the  district.  This  tran.sportation  would,  in  turn,  also 
be  inclttded  in  the  computation  of  instruction  units,  and  the  money  obtained 
hy  the  county  osi  that  account  would  he  available  either  for  transportation  or 
for  teachers'  salaries  (see  Section  1012  of  School  Code  authorising  the  use 
of  transportation  fund  fur  teachers'  salaries).  It  thus  appears  that  any  in- 
equality is  considerably  balanced  when  the  entire  liiancial  setup  is  considered. 

In  view  of  the  principles  discussed  in  this  opinion,  it  is  unnecessary  to 
answer  separately  each  of  the  questions  propounded,  ft  is  my  opinion  that 
moneys  deris'ed  from  taxes  in  Mie  district  cannot  be  transferred  to  the  account 
of  another  district  by  reason  of  attendance  of  children  from  one  district  in 
tile  schools  of  the  other.  This  would  seem  to  dispose  of  the  first  four 
questions.  It  is  further  my  opinion  that  there  are  no  circumstances  under 
which  the  trustees  of  one  district  can  require  pupils  froni  another  district 
(who  are  bona  tide  residents  of  Florida)  to  pay  tuition.  (See  Section  216  [2] 
of  School  Codc.l 

I  f  the  district  in  which  children  live  who  attend  schools  in  other  districts, 
refuses  to  vote  the  mtUage  recommended  pursuant  to  Section  1058  of  the 
School  Code,  it  i.s  my  opinion  that  such  failure  is  not  a  sufficient  reason  to 
authorize  the  trustees  of  the  other  districts  to  prevent  such  attendance.  It 
is  within  the  authority  of  the  county  board  and  not  the  trustees  to  determine 
which  particular  school  children  shall  .ittcnd,  and  the  attendance  areas  of 
each  school.     . 
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April  IS.  1940--O-787. 

NO    JlUTHORITY   under   SFXTION    1085   TO    BORROW    MONEY 
TO  MAKIi  ADDITIONS  TO  OR  ERKCT  SCHOOL  BUILDINGS 

Dear  Sir: 

You  request  my  opinion  as  to  whether  or  not  under  SiiHscctinn  It)  of 
!~«cti{in  10K5  of  the  School  Code,  a  County  School  Etoard  «n  create  an  ob1ig%' 
tinn  to  he  retired  within  a  jieriod  of  four  years,  hut  which  cantiol  be  retired 
during  the  current  lijcal  year,  (or  the  purpo^  of  making  additions  to.  or 
remudclinK  .-ichoot  hitildings  on  sites  already  owned  hy  the  school  l>oarft. 

Suhsection  ( 1 )  of  Section  10S5  of  the  School  Code  reads  as  follows; 

"(1)  Purposes  Must  Be  Attthorized  by  State  Boanl.— The  jjiirt>oscs  for 
which  such  obligations  may  lie  incurred,  within  the  intent  of  thin  Section, 
shall  include  only  purchase  of  school  buses  for  transportation  of  pupils,  the 
purchase  of  insurance,  and  the  t<urchaif  of  land  for  school  silfs  as  shall  be 
provided  hy  regulations  of  the  State   Board."     ( Italics  ours. ) 

In  my  ojiinion  to  yon  ut>der  (late  of  September  9,  1939,  I  ftated  thai  the 
statutory  pro%-iston4  above  set  forth  wmild  authoriic  the  purchase  of  land  and 
buildintcs  located  thereon.  The  (.piestion  considered  in  that  opinion,  however, 
was  difFercnr  from  the  one  now  under  consideration.  We  are  not  deatinR  now 
with  the  fur-hast  of  any  land. 

It  is  my  oiiinion  that  an  ot^ligation  extending  over  a  four-year  period 
cannot  be  incurred  under  the  provisiim  of  Subsection  (I)  of  Section  1065,  for 
the  purposes  concernii^  which  you  incinire. 

It  is  my  further  opinion  tl«it  it  is  not  permissible  under  Subsection  (1> 
of  Set!  ion  10R5  to  borrow  money  to  he  repaid  over  a  four-year  period,  to 
defray,  in  addition  to  the  iwrcbase  price  of  a  site  for  a  school  athletic  field, 
the  cost  (if  improvements  necessary  to  convert  the  site  into  an  athletic  held. 
The  reason  is  that  the  transaction  would  actually  constitute  borrowing  money 
for  two  separate  jmrfoses:  First,  the  purchase  of  a  school  site,  iind,  tecond, 
the  improvement  of  a  sdiool  site. 

May  17.  I940-O-B07, 

INTERPRET.^TION  OF   SECTION   1084   RE;   AUTHORITY   OP 

COUNTY  BOARDS  TO  BORROW  MONEY  FOR 

CURRENT  OBLIGATIONS 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  May  t'l,  w^ith  regard  to  the  inlerpretatioo 
of  Section  1084  ( I )  of  the  School  Code. 

Section  1064  ( I )  of  the  School  Code  authorizes  county  school  Umrds  to 
Ijorrow  sum.«  not  exceeding  90  per  cent  of  the  amount  of  revenue  reasonably 
expected  to  he  received  from  the  apportionment  to  the  cottnty  from  the  State 
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Teachers'  Salarj-  I'lrntl.  Tlie  question  preseniCTt  l»y  yo;t  is  whctlier  county 
sflinol  Uoanis  maj  liurrow  ntit  exceeding  90  per  cent  of  the  lialance  from  the 
Teacher-:'  Salary  Fund  for  the  current  fiscal  year  which  remains  iHUij)i>ortion«l 
at  the  lime  the  Ician  i*  made.  In  other  words,  after  00  per  cent  Itas  been 
licirrowed  aud  pitssildy  repaid,  has  the  authority  to  horrow  hccon»e  exhausted? 

It  is  my  tijiinion  that  the  limitation  of  90  i>er  cent  is  intended  to  apply  to 
iwtstaiidin^  indchtediiess  at  any  time.  If,  for  instance,  the  county  l>oard  shoitid 
iNirrnw  90  per  eciii  atul  retffly  it,  and  then  need  to  liorrow  asain,  it  could 
Imitt-ciw  up  to  90  jier  Cent  (if  the  tialanre  to  lie  apporticned  to  llie  county. 

By  way  of  illustration,  if  the  nndjstribnted  apportionment  is  $IOO,(XX).00, 
the  lioard  wotdd  1»e  .nulhori^ed  to  horrow  $90,000.00.  Should  the  board  txirrow 
$85.(HH).()(i  it  would  lie  aulhoriieti  to  Ijorrow  only  $S,000.1.li)  niore  so  long  as  the 
previous  loan  was  outstanding.  If,  however,  the  previous  loan  of  $85,000.00 
has  twen  repaid  from  the  moneys  apportioned  to  the  county  frotn  the  State 
Teachers'  .Salarj-  I'utid,  the  Iniard  would  then  be  authorised  tfi  horrow  90  per 
cent  of  the  estiniate<l  halancv  of  $15,000.00. 

The  views  here  slated  are  in  accordance  with  the  opinion  of  the  Attorney 
(icneral,  under  tlatc  of  Fehruary  10,  1934,  reported  at  page  448  of  the  Bteimial 
RcfKirt  of  the  .•\ttomey  General  (or  the  years  ly^S-^t,  which  said  opinion 
run  St  rues  Chapter  15779,  l^ws  of  Rcrida,  Acts  of  1931,  which  wa.^;  similar 
in  its  provisioiis  to  Section  1084  (It  of  the  School  Code. 

May  25,  1940—0-810. 

TE.\riIFKS  SALARV   hL  ND— SRCTION   1(X)7  (1)    SUPERSEDES 

CtlAPTUR   14829.  ACTS  OF  1931— COUNTY  TO   RECEIVE 

KO  .MORE  FROM  APPORTIONMENT  OF  STATE 

MONEY  THAN   IT  HAS  BU[>GKTK1)  FOR 

TEACHERS'  SAL,\R1ES 

Ttits  is  in  reply  to  ytwr  letter  of  May  18. 

^"ou  ca!1  mj  ,nTtenii«tn  to  the  f-illuwing  prows  ions  contained  in  Chapter 
14829.  Laws  of  Vhirida,  Aa*  »f  1931  : 

"(a)  Provided,  tliat  the  annual  amount  to  lie  apportioned  for  an  in- 
sirurtio'i  imit  or  fur  instruction  units  in  a  given  school  shall  not  exceed  the 
total  amount  of  .■:aUir\  or  salaries  to  lie  paid  by  the  County  Hoard  of  Public 
Instruction  ti>  the  teacher  or  teachers  of  that  school  for  the  school  year,  plus 
an  additional  thirty-three  and  one-third  (33  l/3'A  )  per  cent  of  the  said  lota] 
satarj   or  salaries ;  and  *  •  *," 

You  furtlier  call  my  attention  to  Section  1007  ( I )  of  the  Florida  SclKiol 
Code,  which  provides,  in  part,  as  folbws: 

"(1)  Determhting  .X mount  of  Instructional  Salaries. — The  amount  to 
which  any  countv  'S  entitled  for  instructional  salaries  shall  he  determined  hy 
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muhijilying  the  inimUcr  of  instructioa  units  for  teachers  and  other  nietttlters 
of  the  instructional  staff  of  the  county,  calculated  as  prescribed  in  Section 
10()4  ai>ove.  hy  the  amoimt  appropriated  for  an  instruction  unit  as  provided  by 
law:  Provided  that  if  the  anrjunt  appropriated  by  the  ofHcial  budget  of  any 
county  for  instructionai  salaries  is  less  than  the  atnount  to  which  the  county 
would  be  entitled  for  instruction  units  for  instructional  salaries,  then  only  the 
amount  appropriated  in  the  budget  shall  Iw  apportioned  to  the  county  for 
instructional  salaries;  *  *  *," 

\'ou  rerjuest  my  opinion  as  to  vvhether  the  alrovc  t>ro»-isions  of  Chapter 
1482*),  have  been  superseded  hy  the  provisions  of  Sectinu  ItX)7  t  I )  of  the 
norida  School  Cotle,  which  was  enacted  by  the  Lctp  slat  tire  of  l'*39. 

The  provisions  of  the  statutory  enactments  of  IWl  ami  1939,  rest»c<rtively, 
alujve  rpioted,  arc  similar  from  the  standpoint  of  the  general  inin>osc  to  Iw 
accomplished.  Hoth  were  intended  to  prevent  the  acctmmlalion  of  surplus 
moneys  in  the  Teachers'  Salary  Fund  of  particular  counties  through  the  pay- 
ment Iff  inadequate  salaries  to  teachers.  Under  the  provisions  of  Cliaptcr 
14829.  it  is  concet\able  that  such  a  surplus  could  be  so  created  liecaiisc  the 
ciiuuty  coitld  legally  s|icnd  considerably  less  than  the  amount  received  from 
the  State  ajii^ftionnicnt.  Under  the  prtjvisions  of  Section  1007  111  <if  the 
Florida  Sch(«)l  Code,  however,  no  such  surplus  can  l>e  created  hy  underpay- 
ment of  teachers.  Under  said  Section  1007  ( 1 )  if  a  aurnly  decides  to  hudget 
for  teachers'  salaries  an  amount  less  than  that  to  which  it  is  entitled  ivnder  the 
apportionment  of  State  funds,  (ben  its  share  of  the  Stale  funds  is  automatically 
diniinished  to  the  amount  so  budgeted. 

Since  the  pro\isions  atiove  set  forth  in  the  two  separate  statutory  enact- 
ments are  inconsistent.  Section  1007  (I)  of  the  Florida  Schoi>l  Code  must  l>e 
cOTLstrtied  as  suiiersedinR  the  provisions  of  Chapter  1482^,  .\cts  of  1Q31,  above 
set  forth.  This  is  in  accordance  with  Se'rtion  106  of  the  Florida  School  Code 
which,  with  exceptions  not  important  for  consideration  here,  repeals  all  laws 
and  jiarts  of  laws  in  conflict  with  the  said  School  Code. 

June  12.  1940— 0-857. 

CONSTRUCTKIN"    RE:    TIME    LlMIT.\TIONS   FOR    NOMINATIONS 

BY    SPECIAL    TAX    SCHOOL     DISTRICT    TRCSTKKS    Oh" 

INSTRUCTIONAL    PERSONNEL   —   IN    ABSENCE  OF 

SUCH  NOMINATIONS,  COUNTY  BOARD  MAY 

PROCEED  TO  FILL  VACANCIES 

Dear  Sit: 

This  is  in  reply  to  your  letter  of  June  1.  You  request  my  opinion  with 
regard  to  limitations  of  time  in  which  the  trustees  of  special  tax  school 
districts  can  make  nominations  to  the  county  school  hoard  of  persrins  to  he 
ap|>)inted  to  the  instructional  staff  of  district  schools,  frath  as  pHncijials  atld 

teachers. 
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Thers;  is  a  distinetioH  provided  in  the  School  Code  between  nominations 
for  rcapfiutnliiicnl  uf  [jrinfipals  and  teachers  and  appoinimcnl  of  members  of 
the  instmctional  staff  in  the  lirst  instance.  Section  443  (1)  of  the  School 
Code,  dealing  with  thf  specific  i>owcrs  and  responsibilities  of  trnstees.  provides 
that  liie  trustees  must  consider  the  recommendaiioiis  of  the  county  superin- 
tendent of  public  instruction  regarding  all  persons  to  be  nominated  for  district 
snpervisinjf  principals  or  principals  of  district  schools  and  make  nominations 
for  snch  positions  to  (he  connty  hoard.  Section  443  ( 1 )  furtfier  jirovides 
that  all  noniination.s  for  rcnfipouilmeul  of  district  supervising  principals  or 
principals  of  district  schools  be  submitted  to  the  county  Ixiard  at  least  eight 
weeks  before  the  close  of  school.  Subsection  (2)  of  said  Section  443,  re- 
quires the  trustees  to  consider  recommendations  of  the  district  supervising 
principal  ur  the  principals  of  the  district  schools  and  the  county  superintendent 
regarding  the  nomination  of  teachers  and  other  members  of  the  instructional 
staff  am!  to  make  nominations  for  such  positions  to  the  connty  board.  It  is 
snecirica}l>  provided  in  said  Section  443  (2\  that  nominations  for  retippohU- 
lui'nt  of  members  of  the  instructional  staff  should  be  .submitted  to  the  eoimty 
board  at  least  six  itvrfr.r  before  the  close  of  school. 

We  mu^t  look  to  Section  423  (7)  (cl  of  the  School  Ctnle,  to  ascertain 
whether  there  is  any  limitation  as  to  the  time  for  nominating  members  of  the 
JMStructtonal  staff  for  original  appointment  rather  than  re-appointment.  It  is 
provided  iti  said  Section  (which  deals  with  the  powers  and  duties  of  the 
county  school  lioard)  thai  the  county  school  Ixiard  must  act  not  later  than  six 
weeks  l>efore  the  close  of  school  during  any  jear  on  the  nomination  by  the 
trustees  of  district  supervising  principals  or  district  school  princijials,  and  not 
later  than  four  weeks  before  the  close  of  sch(X)l  on  the  nomination  by  trustees 
of  all  other  memljers  of  the  instructional  staff.  It  is  further  provided  in  said 
Section  423  1 7)  (c),  that  if  the  trustees  do  not  make  nominations  within  the 
time  limits  provided  in  said  section,  that  the  county  board  shall  have  the 
right,  uiKin  its  own  motion,  to  appoint  district  supervising  principals  or  district 
school   princiftais  or  other   meniliers  of  the  instructional   staff. 

It  would  therefore  follow  that  trustees  are  required  to  nominate  for 
original  appoint  ment  district  su!)ervisine  princijials  and  district  school  princi- 
pals nut  later  than  six  weeks  before  the  close  of  school.  They  are  required 
to  nomirtate  for  reappointment  of  such  district  supervising  principals  and 
district  school  principals  at  least  eight  weeks  Ire  fore  the  close  of  school.  Tlic 
trustees  would  be  required  to  nominate  for  ori.i^inal  appointment  other  mem- 
Ijers  of  the  instructional  staff  within  four  weeks  before  the  close  of  school  and 
for  reappoinfmcixt  within  six  weeks  before  the  close  of  school. 

The  specific  provisions  of  the  School  Code  provide  the  time  limit  within 
which  trustees  may  nominate  members  of  the  instructional  staff  of  district 
schools.  If  they  do  not  make  the  nominations  within  the  time  limit  so  pro- 
\ided,  the  coun'y  school  board  ma.v  proceed  on  its  own  motion  to  appoint 
members  of  the  instructional   staff  of  district  schools. 
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June  25,  1940-O-85*). 

CONSTRICTION  RE:  DUTY  OF  SUPERVISOR  OF  REGISTRATION 
REGARDING  SCHOOL   DIS^TRICT    ELECTIONS— COMPEN- 
SATION OF  SUPERVISOR  OF  REGISTRATION 

Dear  Sir: 

There  are  five  types  of  special  tax  school  district  elections  provided  for 
in  the  School  Code.  They  arc:  (1)  the  regular  biennial  school  districl  elec- 
tion ;  ( 2)  elections  hf  organizing  school  dislricts ;  1 3 1  elections  for  con- 
solidation of  school  districts:  f4)  elections  for  reorgani station  of  districts; 
and  (5)  elections  to  determine  whether  special  tax  school  district  lionds  shall 
be  issued.  You  propound  the  following  questions  relatini;  to  the  school  elec- 
tions, to  which   reference  has  lieen  hereinal>ovc  made : 

1.  Are  ceriifitd  lists  of  qualified  electors  required  to  be  furnished  for 
each  of  these  elections  by  the  supervisor  of  reiristrmtion  upon  demand? 

2.  Is  payment  re<|uired  l>y  the  county  hcwrd  for  each  of  these  lists? 

3,  If  payment  is  required,  what  rate  of  payment  is  expected? 

4,  What  rate  of  paj-ment  is  expected  for  lists  for  the  regular  Mennial 
election? 

Answering  your  tlrst  question,  it  is  my  opinion  that  certified  lists  of 
qualified  electors  are  required  to  be  furnished  upon  demand  for  each  of  the 
elections  alwjvc  referred  to,  by  the  sujiervisor  of  registration.  This  is  specifi- 
cally required  in  Subsection  2  (b)  of  Section  1032  of  the  School  Code,  for 
regular  bienniHl  dections  and  by  Subsection  1  (e)  of  Section  1032  of  tlie 
School  Code  for  elections  for  organizing  school  districts.  This  is  impliedly 
required  for  elections  for  consolidation  of  districts  and  elections  for  re- 
organisation of  districts  by  Section  1032  (3)  and  Section  1032  (4)  (f>  respec- 
tively, of  the  School  Code,  which  adopt  for  said  elections  the  procedure  pre- 
scribed for  regular  biennial  school  district  elections.  In  elections  relating  to 
the  issuance  of  special  tax  sciiool  district  bonds,  the  provisions  of  Chapter 
14715,  when  not  in  conflict  with  other  provisions  of  law,  would  apply.  Such 
provisions  would  require  the  county  school  board  to  cause  to  be  made  up  and 
certified  by  the  projier  registration  officer,  to-wit.  the  supervisor  of  registration, 
a  list  of  names  of  all  qtialifted  electors  who  are  freeholders  in  said  district. 

Answering  your  second  question,  it  is  my  opinion  that  payment  is  required 
to  be  made  to  the  supervisor  of  registration  by  (he  county  school  board  for 
each  of  such  lists. 

Answering  your  third  and  fourth  questions,  it  is  my  opinion  that,  in  the 
absence  of  specific  statutory  provisions  describing  the  amount  of  fees  to  be 
paid  for  making  up  such  lists,  the  board  of  county  commissioners  has  the 
authority  to  prescribe  the  compensation  to  be  paid  the  supervisor  of  registra- 
tion by  the  county  school  board,  for  Section  224,  Revised  General  Statutes 
(Section  259,  Compiled  General  Laws)  contains  the  foUowitig: 
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"  *  ♦  *  The  compensation  of  such  supen*isors  shall  be  such  sum  or  sums 
in  proportion  to  the  amount  of  work  to  be  done  as  may  be  fixed  and  allowed 
))>'  the  board  nf  county  commissioners  in  each  county  respectively:  Provided, 
that  lilt!  compensation  of  no  supervisor  shall  be  less  than  one  hundred  dollars 

per  animm  *  *  *." 

July  20.  1940.— O-870. 
UillTATION  ON  AMOUNT   WHICH  CAN  BE  BORROWED  BY 
COL' NT V  SCHOOL  BOARD  UNDER  SECTION  1085 

Dear  Sir: 

Under  Section  1083  of  the  School  Code,  a  county  school  board  is  au- 
thorii!ed,  under  certain  conditions,  to  create  obligations  for  purchase  of  school 
ttuses.  iniiirance  and  land  for  school  sites,  which  obligations  must  be  retired 
within  a  period  of  four  years.  The  amount  to  tie  borrowed  is  limited  by  the 
provisions  of  Subsection  (2)  of  Section  1085  of  the  Florida  School  Code, 
which   reads  as   follows : 

"Obligations  May  Not  Exceed  One- fourth  of  Cotmty  or  of  District  Cur- 
rent Revenue  for  the  Preceding^  Year. — No  (jb ligations  of  the  nature  prescribed 
herein  may  lie  incurred  hy  any  County  Hoard  when  such  proposed  obligations 
exceed  one- fourth  of  the  re\-enue  derived  during  the  preceding  year  from 
county  current  school  funds  or  from  the  district  current  school  fund.i  of  the 
district  for  which  the  obligation  is  incurred." 

Suttsection   (5>  of  Section  1085  reads  as  follows: 

"Interest  Bearini;  Notes  Authorized, — The  County  Board  of  any  county 
for  which  the  State  Board  has  authorized  the  incurring  of  obligations  as 
provided  in  this  Section  shall  issue  interest-bearing  notes  for  the  obligation. 
The  notes  shall  provitie  tlic  terms  of  payment,  and  shall  not  bear  interest  in 
excess  of  six  per  cent  per  annum.  No  addiltQimt  obligalinns  of  a  simitar 
tutlitfi-  rimy  ^i'  iiicurri'd  against  the  fmtds  of  any  county  or  school  district  when 
tiolt's  iiiilhi>risi'<i  uiidi'r  tilts  Sui'Sfclioii  are  still  outstanding  and  unfiaid,  wlien 
sucli  profioied  obligations  together  leith  the  unpaid  notes  oulslandiay  exceed 
mie- fourth  af  the  reivnuc  of  the  preceding  year  ns  prescribed  in  Subsection 
ti)  above."     (Italics  our.s.) 

You  reqiiest  my  opinion  as  to  whether  the  limitation  as  to  the  amount  to 

be  borrowed  of  "one-foimh  of  the  revenue  derived  during  the  preceding  yrar 
•  *  "  "  means  : 

"(a)  That  the  total  amount  to  be  borrowed  shall  not  exceed  one- fourth 
of  the  revenue  dcri\'ed  during  Ihe  preceding  year  from  county  current  school 
fimds  or  the  district  cirrrent  school  funds  of  the  di.strict  for  which  the  obliga- 
tion is  incurretl,  or 

"tb)  The  amount  to  be  retired  for  any  one  year  shall  not  exceed  one- 
fourth  of  the  re^■etme  derived  during  the  preceding  year  from  county  current 
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schoiil  funds  or  the  disiritt  current  school  IiiikIs  of  the  district  for  which  the 
iilitigatiim  is  incurred? 

It  is  my  opinion  that  the  l>orrowing  limit  under  Section  1085  of  tlic 
School  CckIc  is  that  which  i*  set  forth  alKnc  as  "(a)."  It  i*  my  o|iinion  that 
indebtedness  incurred  untSer  Seaioo  1085  of  llie  School  Code  mtwt  not  at  any 
lime  e.'iceed  one-fourth  of  the  revenue  of  the  preceding  year  from  cmmty 
current  school  funds  or  district  current  »choo1  funds,  depending  on  whether 
the  loan  h  made  on  l>elta1f  of  the  county  school  ]>oard  uf  a  school  di«tf)Ct. 

Jidy  2Z,  194ft-0-WI. 

CONSTRUCTION    RK:   TIMK   LIMITATIONS    l-GR    NOMINATIONS 
HV   SPECIAL  TAX  SCHOOL  DISTRICT  TRUSTEES  OF  IN- 
STRUCTIONAL   PERSONNEL- NOMINATIONS    BV 
TRUSTEES   WHEN   ORIGINAL  NOMINEE 
RESIGNS 

Pear  Sir: 

You  call  my  attention  to  my  opinion  of  Jane  12,  rcladng  to  the  tinte 
limitaiiotis  jirefcritied  hy  law  for  nominations  by  special  tax  »cliool  di«trict 
trustees  of  gtrincipab  aiid  teachers. 

In  that  opinion,  I  stated  my  conclusion  to  be  that  if  such  tnistecs  do  not 
make  minrinatiims  within  the  time  limit  prescribed  hy  statute,  the  county  school 
board  may  iinicecd  on  its  own  motion  to  appoint  members  of  the  instructional 
staff  of  district  schools. 

Van  now  request  m_v  o|Hiiiiin  as  to  a  further  question  which  may  Ihtis  he 
staled :  When  one  wlio  has  hMn  nominated  by  the  tntstces  within  the  time 
prescritied  by  law  resigns  from  and  rejects  said  nomniation  after  the  lime 
for  n4akin«[  original  nomination.-!  has  rassttl,  do  the  trustees  have  the  ri([ht  to 
make  a  furtiier*  nomination  or  can  the  county  iKnrd  proceed  uo  its  own  motion 
to  make  the  appointment  ? 

It  is  my  n[)inion  thnt  the  count)'  school  board  should  call  for  a  further 
nomination  bj-  the  trustees,  which  should  lie  tiled  within  a  reasonable  lime 
to  be  prescril>cd  by  the  county  Ixjard.  If  the  trustees  do  not  make  «ncli 
nomination  within  a  reasotiahte  time,  the  county  hoard  should  then  proceed 
to  make  the  apiwinlment  on  its  own  motion.  In  my  judgment,  however,  the 
intent  of  the  law  can  best  Iw  served  by  affording  the  trustees  an  opportunity 
to  make  the  nomination,  sittce  the  vacancy  is  not  chargeable  to  any  failure  on 
the  lart  of  the  trustees  to  make  an  original  nomination  witliin  tin;  (inie  pre- 
scribed by  law. 
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August  7,  1940— 0-8MI. 
COUKSES  OF  STUDY  BULLETINS— COST  OF  PREPARING   AND 
PRINTING   PAYABLE  FROM   STATE  TEXTBOOK  FUND 

Dear  Sir: 

You  call  my  attenttoij  to  Section  748  of  the  Rorida  School  Code.  You 
request  my  opinion  as  to  whether  the  cost  and  charRes  for  State  courses  of 
study  now  in  i>roccss  of  preparation  are  proper  charges  against  the  State 
Textbook  I"'«nd  under  the  provisions  of  said  Section  748.  You  state  that 
your  department  now  lias  in  process  of  pre[)aration  a  course  of  study  bulletin 
for  the  ckmentary  schotils,  a  course  of  study  bulletin  for  the  secondary 
school.i,  a  bulletin  etititled  "Source  Units  in  Health  Education."  a  commercial 
course  of  study  UuUetin,  and  materials  supplementary  to  the  secondary  course 
of  study  Inilletiu  entitled  "Practical  Adaptations  for  Industrial  and  Military 
Preparedness  in  the  I'ields  of  Malhematics,  Science,  and  Shop,"  or  a  similar 
title. 

Sectiof>  748   of  the   Florida  Schcv)!   Code  reads  as   follows : 

"Section  748  L'se  of  State  Textbook  Fund, — All  costs  and  charges, 
either  for  books.  State  {-ourses  of  study,  supplies  and  equipment,  packing, 
transfiortation,  communication,  storage,  rent,  travel  expense,  printing,  and 
printed  forms,  managerial  or  clerical  or  other  labor  or  services,  or  other 
exptmic  necessarj'  to  effect  the  [turchase,  salvage,  renovation  ^nd  repair,  ac- 
counting for,  distribution,  or  exchange  of  textbooks,  shall  be  proper  charges 
against  the  State  Textbook  Fund,  and  shall  l>e  iiayable  therefrom,  monthly, 
upon  prescntatioii  at>d  recommendation  to  the  State  Board  by  the  State 
Superintendent."     t  Italics  ours.J 

It  is  my  opinion  that  such  costs  and  charges  are  proper  charges  against  the 
State  Textbook  Fund,  as  evidenced  by  the  specific  language  used  in  the 
statutory  provisions  above  set  forth. 

August  16.  1940— 0-«Q4. 

EXCLUSIVE  MFTHOUS  OF  INCURRING  INDEBTEDNESS  FOR 

SCHOOL  PURPOSES— LEASE-CONTRACT  PLAN  OF 

PURCHASING   SCHOOL  BUSES 

Dear  Sir: 

In  your  letter  of  this  date  you  first  request  my  opinion  as  to  whether  the 
methods  of  incurriusr  indebtedness  referred  to  in  Section  1083  of  the  School 
Code  are  exclusive.     Section   1033  reads  as  follows: 

"Section  1083.  Purpose  of  and  Procedures  in  Incurring  School  In- 
debtedness.— Indebtedness  for  school  pur()Oses  maj'  be  incurred  only  as  follows: 

"(1)  School  districts  may  issue  bonds  creating  a  long-term  indebtedness 
as  prescribed  hy  law. 
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"(2)  Notes  may  be  tssitcd  for  money  Imrrowed  in  anliciiiation  o(  the 
receipt  of  current  school  funds  includect  in  the  budget  from  the  Slate,  coimty, 
or  districts  as  authorized  under  Section  1084  below. 

"(3)  Itidebtedness  may  be  iiKiirred  for  certain  purposes  as  authorized 
under  Section  1085  below  for  a  period  not  to  exceed  four  years." 

It  is  my  opinion  that  indebtedness  for  school  purposes  may  he  incurred 
only  as  set  forth  in  Section  1083, 

You  further  request  my  opinion  as  to  whether  it  would  be  leij*'  f°f  " 
county  school  board  to  enter  into  a  I  ease- con  tract  plan  of  purchasiuR  school 
buses  e?(tending  over  a  period  of  several  years,  without  complying  with  Section 
lOHS  of  the  School  Code.  I  assume  that  the  lease-contract  plan  is  es.scntially 
the  same  as  the  lease-contract  plan  for  purchase  of  school  property  which  was 
specifically  cotisideretl  by  me  in  my  opinion  to  you  of  Septemlter  9,  1939.  For 
the  reasons  stated  therein,  the  county  school  hoard  would  not  have  the  au- 
thority to  enter  into  such  a  contract  extendinji  over  a  period  of  several  years 
without  complying  with  the  provisions  of  Section  ItSS  of  the  School  Code. 

September  4,  1940— 0-917. 

MINIMUM  AGE  FOR  .ADMISSION  TO  FIRST  GRADE 

Dcor  Sir- 

You  call  my  attention  to  Section  601  of  the  School  Code,  which  requires 
children  between  the  age.s  of  .leven  and  sixteen  to  attend  school,  with  certain 

exceptions.     Section  601    authorizes  the  admission  of   pupils  below   the  ajije  of 
seven.     The   following  are  the  pertinent  provisions  of  Section  601  : 

"Provided,  further,  that  a  child  who  has  attained  the  age  of  five  years 
and  nine  months  on  or  before  the  opening  day  of  school  of  any  year  shall  be 
admitted  at  the  beginning  of  tile  school  term  or  at  any  time  during  the  first 
month  of  the  scbxil  year  to  the  first  grade  of  any  public  elementary  school 
having  only  anmial  promotions,  but  if  any  child  is  not  so  enrolled  in  the  first 
grade  during  the  lirst  month  of  tiic  school  year,  he  shall  not  be  admitted  to 
the  first  grade  until  the  iHginning  of  the  following  school  year;  and  provided, 
further,  that  any  school  having  semi-annual  promotions  a  pupil  who  has  at- 
tained the  age  of  five  years  and  eleven  months  on  or  before  the  opening  day 
of  any  semester  shall  be  admitted  at  the  beginning  of  the  said  semester  or  at 
any  time  during  the  first  two  weeks  of  the  said  semester." 

You  request  my  opinion  as  to  whether  a  child  who  will  reach  tlic  age  oi 
five  years  and  eleven  months  within  the  first  two  weeks  of  a  semester,  in  the 
case  of  a  school  having  semi-annual  prontottoiu,  is  eligible  for  admission  dur- 
ing tile  first  tw()  weeks  of  that  semester. 

While  the  literal  construction  of  the  first  part  of  the  last  proviso  in  this 

seeticm,  if  considered  apart  from  the  other  language  therein,  mieht  be  con- 
strued to  mean  that  tlie  attainment  of  the  age  of  the  prospective  pui»il  should 
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lie  $\^  years  and  eleven  months  on  or  before  the  opening  day  of  any  semester, 
the  entire  provi^d  permitting  the  admission  of  such  child  "at  any  time  dnring^ 
the  tirst  two  weeW  of  said  si;niester"  clearly  indicates  the  intention  of  the 
Legi?^Iatnrc  lo  nifwlify  the  api^rcm  Umitation  contained  in  the  first  words 
therein',  and  permits  the  admission  of  any  child  for  whom  application  is  made 
to  hcetime  a  pupil  during  the  tirst  two  weeks  of  a  semester,  who  attains  the 
age  of  hve  years  and  eleven  months  tiuring  such  two  weeks. 

It  would  follow,  of  course,  upon  the  application  of  the  same  principles 
that  in  the  ca'^e  of  a  school  having  only  annual  promotions,  a  child  who  has 
attainetl  the  age  of  liie  years  and  nine  months  during  the  lirst  month  of  the 
school  year  should  he  admitted  to  the  first  grade, 

September  (>,  19«— 0'919. 

COUNTY  SCHOOL  BOARDS   NOT  .AUTHOR IZKD  TO  CHARGE 

TUITION    WHEN    PARENTS    ARR    BONA    FIDE 

RESIDENTS  OE  FLORIDA 

fifar  Sir. 

Sectinrv  216  (2)  of  the  School  Code,  reads  in  part,  as  follows : 

"No  ntatricnlation  or  tuition  fees  shall  be  charged  pupils  whose  parents 
are  bona  fitle  residents  of  lliis  State." 

Yon  reipiest  my  opinion  with  regard  to  the  meauiny;  of  the  words  "Ixina 
fide  residents"  appearing  in  the  alwve  statutory  provision.  You  propound 
three  spccttic  inrpiiries,  as   follows ; 

1st.  What  i*!  the  test  of  residence  entitling  one  to  the  facilities  of  the 
public  free  schfxjls  without  im\  ? 

2nd.  .A  ijerson  is  not  entitled  to  ^'ote  in  this  county  unless  he  lias  been  a 
resident  of  the  State  for  twelv;?  months  and  a  resident  of  the  county  for  six 
months.  Can  that  test  be  applied  to  residence  for  school  purposes?  In  other 
words,  can  the  scluml  linard  say  that  a  person  is  not  entitled  to  have  free 
access  to  the  piiljUc  schools  tmtil  they  have  lieen  a  resident  of  the  State  for 
twelve  months  and  a.  resident  of  the  county  for  six  months? 

3rd.  Some  of  the  totrrists  liave  winter  homes  here  and  pay  taxes  and  live 
in  their  homes  a  few  months  during  each  season,  and  after  the  season 
closes  they  leave  for  the  balance  of  the  year.  .-Kre  such  totirists  deemed  as 
residents  entitling  them  to  the  free  use  of  the  public  schf>ols  or  is  something 
more  required? 

It  is  my  opinion  that  the  Legislature  dit!  not  intend  the  words  "bona  fide 
residents"  t(i  l>c  the  etjuivalent  of  die  terni  "citizens"  or  to  app!y  only  to  persons 
domiciled  in  norida.  1  refer  to  the  case  of  Robinson  v.  Fix,  151  So.  Rep. 
512,  in  which  the  .Supreme  Conn  of  Florida  decided  that  one  who  resides  in 
the  State  of  Florida  five  months  during  the  year  is  a  "resident"  of  Florida 
during  that  time.  I  do  not  think  that  it  was  the  intent  of  the  Lesislature  to 
require  persons  to  reside  in  the  State  long  enough  to  he  eligible  to  vote  in 


BIEOTNIAL.  REPORT  OF  THE  ATTORNEY  GENERAL.         191 


SCHOOLS  —  School  Code 

order  to  scud  their  children  to  the  public  schools  without  being  required  to  pay 
tuition. 

It  is  my  opinion  thai  winter  residents  of  Florida  who  own  homes  in  this 
Slate,  ill  kvhicli  they  live  diiritiK  part  of  the  year,  and  upon  which  they  pay 
taxes,  are  eiilitled  within  the  intent  of  the  School  Code,  to  send  their  children 
tti  the  pithlic  schools  of  Florida  wiihtnit  paying  tuition. 

October  11,  1940— 0-954. 
CHAPTER  1MS5.  ACTS  OF  1939.  REPEALS  CHAPTER  19336 

Dear  Sir: 

\'iiu  state  that  Oiaptcr  19356  and  Chapter  19355.  Laws  of  Florida,  Acts 
cif  19,'!9,  hecinic  laws  withottt  the  approval  of  the  Governor,  and  that  IwtU 
were  (iled  in  your  office  on  the  same  date. 

You  state  that  Nassau  County  is  the  only  county  which  falls  within  the 
population  brackt-t  pros': rilietl  by  Chapter  19336,  and  you  request  ray  opinion 
as  to  which  of  the  alwve  mentioned  statutes  govern  in  Nassau  County 

It  is  itiy  oiiinion  that  under  the  circumstances  aliove  set  forth.  Chapter 
19355  (which  is  the  School  Codel  is  to  govern  in  the  event  of  a  conflict,  I 
think  that  this  would  be  in  accordance  with  the  legislative  intent,  particularly 
in  view  of  Section  106  of  Chapter  19355,  which  repeals  all  taws,  general, 
.special  and  local,  with  excetitions  noted  therein. 

.\n  additional  reai^on  for  Ibis  conclusion  is  tliat  Chapter  19336  was  un- 
doubted! v  a  s|>erial  .Act.  and  was  not  advertised  in  accordance  with  constitu- 
tional requirements. 

December  27,  1940—0-1024, 

AMOUNT  OF  OIFICL\L  BONDS  OF  COUNTY  SUPERINTENDENTS 

AND  CHAIRMEN  OF  COUNTY  SCHOOL  BOARDS— SEC. 

L089  (1)   AND   (2)  OF  SCHOOL  CODE 

De<ir  Si'-: 

You  call  my  attention  to  Subsections  (1)  and  (2)  of  Section  1089  of  the 
School  Code,  which  prescribe  the  amounts  of  the  official  t>onds  of  county 
superintendents  of  public  instruction  and  chairmen  of  the  county  school  Iwards. 
The  amounts  of  such  official  bonds  are  to  be  determined  iks  follows;  In 
counties  in  which  the  annual  receipts  are  less  than  $100,000.00  such  official 
Ijonds  should  not  be  less  than  $2,000.00;  In  counties  in  which  the  annual  re- 
ceipts exceed  $100,000.00,  but  are  less  than  $500,000.0,  the  official  bonds  are  in 
the  amoiuit  of  SS.OOO.Cf);  and  the  counties  in  which  the  annual  receiiits  are 
$500,000.00  or  more  the  official  bonds  are  in  the  amount  of  $10.000.(XI.  You 
request  my  opinion  as  to  whether  cash  on  hand  at  the  end  of  the  preceding 
year  is  to  Ih;  included  as  "annual  receipts"  in  determining  the  amounts  of 
official  bonds  of  such  ofhcers  in  particular  cases. 
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It  is  my  Gpiiitun  ttiat  cash  on  hand  at  the  end  of  the  preceding  year  is  not 
inchidtd  «iithin  thf  term  "annual  receipts"  in  comjtuting  the  amount  of  the 
official  bonds  of  co;mty  superintendents  and  chairmen  of  connty  scliool  Iwards. 
Seciimi  I'lfi'J  (li  and  (2>  jirovides  for  the  classiikation  of  counties  in  ac- 
corfiance  with  the  "annual  receipts"  insofar  as  the  amounts  of  the  official  bonils 
of  such  officers  are  concerned.  To  include  cash  on  hand  at  the  end  of  the 
preceding  year  wnuM  l)e  to  inclnde  the  same  receipts  twice  in  some  counties 
(once  in  the  year  in  which  tlie  cash  was  received  and  again  in  the  year  in 
which  it  if-  carried  over),  which  could  result  in  throwing  out  of  balance  the 
s>>tent  of  legislative  classihcalion  to  which  reference  is  above  ma<ie. 

December  28,  1940— 0-1 017. 

USE  OF  VOTING  MACHINES  IN  ELECTIONS  UNDER  SCHOOL 
COUE— SECTION  211    OF  SCHOOL  CODE   DOES   NOT 
CONFLICT   WITH    SECTION   2    OF   CHAP- 
TER  18405,  ACTS  OF  19J7 

Dftir  Sir: 

Yoii  call  my  attention  to  Section  211  of  the  Florida  School  Code,  which 
reads  as  follows : 

"Section  211.  When  Voting  Machines  May  Be  L'sed  in  School  Flections. 
— Whenever  voting  machines  are  authorized  to  be  used  in  general  or  primary 
elections  in  any  county,  the  connty  hoard  may,  in  its  discretion,  require  such 
machines  to  he  used  in  any  other  elections  provided  for  under  the  School 
Code." 

You  also  call  my  attention  to  Section  2,  Chapter  I840.S,  Acts  of  1937, 
relating  to  the  use  of  voting  machines.  Section  2  of  Chapter  18405  provides 
that,  when  a  county  or  municipality  votes,  as  therein  prescribed,  to  use  voting 
machine*,  such  machines  shall  be  used  "•  *  *  at  any  and  all  elections  held  in 
such  cointj'  or  municipality  or  any  part  thereof  ♦  *  *."  Voo  request  my 
opinion  with  reaard  to  whether  the  use  of  voting  machines  in  elections  held 
under  the  Schoiil  C»xle  is  a  matter  within  the  discretion  of  the  county  board 
in  view'  hi  tlie  provisions  of  Section  2  of  Chapter  1840,'i,  which  would  appear 
to  myndatorily  retiuirc  the  use  of  such  machines. 

It  is  tny  ojiinion  that  the  determination  of  this  matter  rests,  under  Section 
211  of  the  School  Code,  in  the  discretion  of  the  county  board.  This  statute 
was  imsscd  subsecpient  to  the  enactment  of  Chapter  18405,  and  if  there  is  any 
conflict,  the  provisions  of  said  Section  211  must  govern.  It  would  seem, 
however,  that  there  is  not  necessarily  any  conflict  because  the  elections  referred 
to  in  Chapter  18405  are  those  held  under  the  5iii>ervision  of  boards  of  couivty 
commissioners  or  the  governing  boards  of  municipalities.  Chapter  18405, 
therefore,  would  not  apply  to  elections  held  under  the  supervision  of  the 
county  school  board,  e.vcept  to  the  extent  provided  in  Section  211  of  the 
School  Code, 
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r)«c«nbcr  M.  1940-0-1018. 

SCHOOL& -FILING  OK  OFFICIAL  BONDS  OF  SCHOOL  OFFtCIAIJs 

WITH    THE    HOARD  OF    COUNTY    COM^^SSIONERS— 

SKCTION   1089    {6)   OF  THE  SCHOOL  CODE 

Dciir  Sir: 

\<ia  call  my  attention  to  the  fact  that,  prior  ta  the  cnnclmcnt  o(  the 
St-hool  Cndc  by  the  LeRisIatiirc  of  lf>39,  iKc  law  reqttired  Ixindt  of  members 
*-f  the  cotmty  school  boards  to  be  lile<)  with  you,  as  5>«rclary  of  State,  Voii 
request  my  opinion  as  to  whether  sueb  official  bonds  are  to  lie  Kilcd  with  you 
under  Secticm  1568.  Revised  (ivneral  Statutes  (Sec.  2416.  Ci«m)iiled  General 
l^ws)  whicb  applies  to  all  county  officers,  or  whether  such  official  bond»  arc 
to  be  litcd  with  the  boards  of  county  commissicmers  of  the  respective  count im. 

It  would  scctn  that  there  is  a  conflict  between  said  Section  1 568,  Revised 
General  Statutes,  atid  Section  I08y  (6)  of  the  School  Code.  Since  the  School 
Code  was  adopted  subsequent  lo  said  Section  1568,  it  must  govern  to  the 
extent  to  whicb  it  is  inconsistent  with  the  earlier  Uw. 

It  is,  therefore,  my  oiiinion  that  Ix-inds  required  of  schiKil  ufBcials  under 
Section  1(»9  of  the  School  Code  must  be  tiled  with  the  Iwnarik  of  cotittty 
con  I  mis  si  oners  of  the  resiiecti**c  counties. 

November  21.  1940-0-1030. 

AUTHORITY  OF  COUNTY  SCHOOL  BOARD  TO  ORTAIN  LONC- 
TI.MF  LIPASE  ON  LAND  FOR  SCHOOL  SITK 

Dear  Sir: 

Yotl  submit  for  my  consideration  sutistantially  the  following  factual 
situation:  Ibe  County  School  Board  of  Monroe  County  has  t>ern  attemptii>j< 
tn  f>urchase  a  threc'acre  site  at  Marathon  fur  the  purpose  i>f  buildinit  a  sellout 
thereon.  The  owner  of  the  land,  the  Over- Seas  Road  and  Toll  Bridge  l^strict. 
is  iirobibited  by  an  agreement  it  has  with  Keconstt^iction  Finance  Corporation 
from  coiiveytijg  a  fee  simple  title  to  the  projierty.  It  has  ln'cn  proimscd  that 
the  county  school  board  olttain  a  long-time  lease  on  the  property  and  erect  a 
school  thereon.  Vou  request  my  opinion  with  regard  to  whether  the  county 
school  1>oard  would  lie  legally  authorized  to  construct  a  school  buildinn  on 
t«ro|«rty  in  which  the  county  board  has  only  such  a  leasehold  interesL 

While  it  is  imdoubtedly  the  best  policy  for  the  count)-  school  Ixjard  to 
aci|tiire  the  fee  simple  title  to  lands  upon  which  it  erects  schorO  huildings,  the 
circiuustatices  hereinaliovc  set  forth  would  authoriw  the  school  luwrd  to  con- 
struct a  IniildinK  on  property  leased  by  the  board.  The  term  of  the  lease 
sht^uld  lie  sufficiently  bug  to  guarantee  that  the  school  Ijoard  has  the  use  uf  the 
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property  dtinng  thu  life  of  the  Iiuilding  to  be  erected.  This  conclusion  is  sup- 
ported hy  Section  W5  of  the  School  Code,  which  recognizes  the  right  of  the 
county  lioard  tu  accjuire  hy  eminent  domain  an  estate  less  than  fee  simple  in 
property  needed  for  school   purposes. 
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April  17,  1939-0.1S6. 
BENEFITS  UNDER  RETIREMENT  LAW— CHAPTER  19014 
Dear  Sir: 

As  Oiairman  of  the  Senate  Committee  on  Education,  you  request  mj' 
opinion  a!>  to  what  classes  of  persons  are  proposed  to  be  eligible  to  qualify  as 
"members"  to  draw  "benefits"  under  the  Teachers'  Retirement  Bill  now  ]>««ting 
before  the  Senate. 

In  Subsection  (5)  of  Section  1  1   find  the  fcdlowriog  detinititm : 

"  'Member'  shall  mean  any  i)erson  included  in  the  membership  of  the  re- 
tirement system  as  provided  in  Section  5  of  this  Act." 

Section  S,  rt'latinjf  to  ''membership,"  reads  as  follows : 

"(I)  The  ntemljership  of  the  retirement  system  sliall  consist  of  the 
following: 

(a)  Ail  persons  who  become  hvchen  or  who  re-enter  service  on  or  lifter 
the  first  day  of  July,  nineteen  hundred  and  thirty-seven,  shall  liecome  members 
of  the  retirement  system  by  virtue  of  tlieir  appointment  as  teachers. 

(b>  .^!I  persons  who  were  I  ear  It  en  at  any  time  during  tlie  school  year  of 
nineteen  hundred  and  thirty  si  .x-nineteen  hundred  and  thirty-seven,  shall  be- 
come meml>ers  as  of  July  1st,  A.  D.  1937  imless,  prior  to  Novennljer  first  next 
followins,  anj*  such  ttachcr  sh.-Ul  lile  with  the  Board  of  Trustees  on  a  form 
prescribed  by  such  board  a  notice  of  his  election  not  to  be  covered  in  the 
membership  of  the  retirement  system  and  a  duly  executed  waiver  of  all  present 
and  prospective  iienelits  which  would  otherwise  inure  to  him  on  account  of  his 
participation  in  the  retirement  system, 

(21  A  teacher  whose  membership  in  tiie  retirement  system  is  contingent 
on  his  own  election  and  who  elects  not  to  become  a  member  may  thereafter 
3EH>1y  f<^r  and  be  admitted  to  membership,  but  no  such  teacher  shall  receive 
prior  service  credit  unless  he  is  admitted  to  membership  as  of  a  date  Iwfore 
the  first  day  of  July,  nineteen  hundred  and  thirty-eight. 

( 3 )  The  membersWp  of  any  person  in  the  retirement  system  shall  cease 
if  he  shall  be  continuously  unemployed  as  a  teacher  for  a  period  of  more  than 
two  years:  or  if  in  any  five-year  period  after  he  last  became  a  mem!>er  he 
shall  render  less  tlian  three  years  of  service  as  a  teacher:  or  upon  ilie  with- 
drawal by  a  member  of  his  accumulated  contributions  as  provided  in  Sub- 
section (6)  of  Section  7  of  this  Act;  or  upon  retirement  or  upon  death. 

14)  The  Board  of  Tru.stees  may  in  its  discretion  deny  the  right  to 
Ttecome  members  to  any  class  of  icachcrj!  who  are  serving  on  a  temporary  or 
any  other  than  a  per  annum  trnsis.  and  it  may  also  in  its  discretinn  make 


7-L_ 


196         BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


SCHOOLS  —  Scbool  Teachers 

optional  with  memhers  in  any  sucb  class  their  individual  entrance  into  mem- 
bership."    thaJks  ours.) 

It  is  to  lie  noted  that  all  the  classes  of  "membership"  hereinabove  defined 
sjx'cifically  inchide  only  teachers.  Returning  tn  subsection  (4)  of  Section  I. 
the  word  "teacher"  is  defined  as   follows: 

"  'Teacher'  shall  mean  any  teacher  emfifoyed  by  a  county  board  of  fiublic 
in  struct  ion  in  the  public  free  schools.  In  all  cases  of  doubt  the  Board  of 
Trustees  shall  determine  whether  any  person  is  a  teacher  as  defined  in  this 
Act.**     (Italics  ours.) 

To  begin  with,  in  common  usage  the  word  "teacher"'  plainly  refers  to  one 
who  imiiarts  knowiedfre  to  and  instructs  others."  Therefore  employees  in  the 
school  system  not  engaged  in  activities  directly  associated  with  instruction,  even 
though  ertiplo)-ed  Iiy  a  county  board  of  public  instruction,  would  not  be 
"memhers "  within  the  provisions  of  the  Teachers'  Retirement  Bill.  This  would 
exclude  from  "mcnibershiii"  such  employees  as  bus  drivers,  janitors  and 
strictly  clerical  and  administrative  officers  and  assistants. 

All  persons  engaged  as  instnictors,  however,  are  not  "members."  The  test 
is  whether  they  were  "employed  hy  a  conntv  l>oard  of  public  instruction." 
Thus  professors  and  other  teachers  employed  by  the  State  Board  of  Control, 
Stale  Board  of  l^diicatinn  and  other  instrumentalities  of  the  State  would  not  be 
eligible  for  "membership." 

The  conclusion  is  evident,  since  only  "members"  may  participate  in  the 
"Ijenefits"  that  such  benefits  are  payable  only  to  the  class  of  persons  herein- 
above considered, 

.May  23,  1939—0-293. 

STATi;   nO.ARD  OF  EDUCATION   CANNOT  CHANGE  REQUIRE- 
MENTS OF  LAW  RELATING  TO  LIFE  STATE 
TEACHERS'  CERTIFICATES 

Genttenien: 

You  have  submitted  for  my  consideration  the  file  relating  to  the  applica- 
tion of  .Mr.  C.  Lindsey  for  a  life  State  certificate  under  Section  15  of  Chapter 
9122,  l^aws  of  Florida,  Acts  of  1923.  as  amended  by  Section  2  of  Chapter 
10244.  Laws  of  Rorida,  -Acts  of  1925,  the  same  being  Section  644,  Compiled 
General  Laws,  1927, 

It  seems  that  Mr.  Lindsey  cannot  comply  with  the  requirements  set  forth 
in  said  Section  644,  Compiled  General  Laws,  1927,  liy  reason  of  the  fact  that 
he  did  not  hive  twejity-four  months  teaching  experience.  He  calls  the  atten- 
lifin  oi  the  Board  to  the  fact  that  he  was  prevented  from  getting  this  ex- 
perience by  reason  of  physical  disability. 

ft  is  my  opinion  that  the  State  Board  of  Education  has  no  legal  authority 
to  grant  a  life  State  certificate  to  Mr,  Lindsey,  in  the  absence  of  a  showing 
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that  the  statMtory  requirements  have  Ix-en  met  The  Legislature  has  seen  fit 
to  presenile  deSnite  requirements,  which  the  State  Board  of  Educalion  is 
without  power  to  susiHrnd  or  modify. 

August  4,  1939— 0-513. 

NOMINATION  BV  TRUSTRES  CAN  BE  RKJECTED 
ONLY  FOR  CAUSE 

Dear  Sir: 

You  request  my  opiniofi  wnth  re^rd  to  suhstantially  the  following  slate  of 
fact*  ;  The  board  of  trustees  of  a  special  tax  school  district  has  nonunate<l 
a  certain  person  for  appointment  as  tenclier  in  a  schrtol  of  that  district.  The 
county  board  of  public  inslruciion  has  rejected  this  nomination.  It  would 
seem  that  the  reason  stated  for  rejecting  the  nomination  was  not  that  lh« 
person  nominated  was  lacking  in  the  rc'iuisitc  qualiticatians,  hut  that  the  perMm 
who  has  been  occupying  the  particular  teaching  position  involved  is  entirely 
fit  and  qualified  to  continue  in  that  position.  You  request  my  opinion  as  to 
whether,  as  a  matter  of  law,  this  reason  would  be  a  sufficient  one  to  authorise 
the  county  buard  of  public  in.'stniction  to  reject  nomination  of  the  board  of 
trustees. 

It  is  my  opinion  that  the  reason  so  assigned  is  not  sufficient.  The  follow- 
ing is  from  the  opinion  of  the  Supreme  Court  of  Florida,  in  the  case  of  State 
ex  rel.  Carter  v.  Platl,  179  So.  408: 

"  ( 1)  Under  the  law  of  this  State,  the  power  to  nominate  teachers  for 
the  public  schools  is  vested  in  the  hoard  of  trustees  of  the  special  tax  school 
districts  and  it  iieeonies  the  duty  of  the  board  of  public  instruction  to  appoint 
those  so  nominated  tf  they  are  legally,  morally,  and  professionally  qualified 
and  no  legal  (;ause  is  show'n  for  their  rejection.  State  ex  rel.  Pittman  v. 
Barker,  fit  al„  118  Fla.  380,  160  So.  JA2,  and  eases  cited." 

The  School  Code,  enacted  at  the  1939  session  of  the  Florida  Legislature, 
has  not  changed  in  any  material  respect  the  authority  of  the  board  of  irusteies 
to  nominate  teachers.     See  Section  443   (2)   of  the  School  Code. 

In  counties  wliere  teachers'  tenure  laws  are  not  in  effect,  coutrty  boards 
of  jsublic  instnictinn  must  appoint  the  nominee  of  the  heard  of  trustees,  unless 
that  particular  nominee  is  lacking  in  the  proper  qualifications.  If  the  county 
board  could  refuse  to  accept  the  nomination  of  the  trustees  for  the  reason  that 
they  consider  some  otht-r  person  better  qualified,  the  inevitable  result  would  be 
that  the  power  of  the  trustees  to  make  nominations  would  l>e  reduced  to  an 
idle  gesture. 
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September  9.  1939— 0-S64. 

SALARV  FLNn— RKPAVMENT  OK  LOANS  AGAINST— PAYMENT 
OF  SALARIES  DUE  FOR  PREVIOUS  YKAR 

(fear  Sir: 

You  reijiTt'st  my  opiiiioii  with  regard  to  a  number  m  questions  relating  to 
the  State  Teachers  Salary  Fund.  I  shall  sejianitdv  consider  the  questions 
propoundeil. 

First  OwfSt'on  : 

Section  1(^,  Subsection  (I)  of  Oiapter  1935S,  Acts  of  1939  authorizes  a 
current  lo.in  of  not  exceeding  90'/  of  the  anioiint  of  revenue  reasonably  ex- 
jjccled  to  be  receivetl  from  the  ajiportionment  to  the  county  from  the  State 
Teachers  Salary  Kund.  If  this  apportionment  should  not  be  paid  in  full 
during  the  current  fiscal  year,  eoiild  t^art  of  the  apportionment  made  during 
the  next  tnsi*al  year  be  used  to  reiiay  any  current  loan  properly  executed  as 
providtd  in  this  subsection? 

My  answer  to  this  question  Is  in  the  affirmative.  It  seems  to  nie  that  thb 
matter  is  settled  by  the  following  language  of  Section  1077  of  the  School  Code: 

"nie  budget  when  tinalK  adopted  shall  give  the  appropriations  and  reserves 
therein  the  force  and  effect  of  fixed  approjjriations  and  reserves  and  the  same 
shall  not  be  altered  or  amended  or  exceeded  except  as  atithurized  herein ; 
Prnvided  that  shnnld  the  actual  reccifti:  during  any  year  be  less  than  bttdgctrd 
receipt i.  and  any  otiHiiatiims  arc  thereby  incurred  iL'hicli  cannot  be  met  before 
lite  close  iif  the  yeur,  .tmh  oblutations  shall  be  included  in  the  budget  far  the 
next  year  as  an  afprofrinlion  f<ir  the  imynienf  of  indebtedness  of  the  pre^wtts 
year."     (ItaTics  ovirs.i 

Second  and  Third  Questions: 

tA)  (Second  Question)  :  May  the  Teachers  Salary  Fund  he  used  for 
payiujj;  salaries  due  for  the  previous  year  because  of  any  failure  of  the  State 
ti)  |>ay  in  full  during  any  year  its  ai>portionment  of  the  Teachers  Salary  Fund? 

(B>  (Third  Question)  *  May  the  Teachers  Salary  Fund  be  used  in  any 
county  to  tiay  sjilarics  of  teachers  incurred  titiring  the  previotis  year  which 
were  budgeted  to  have  l>cen  paid  from  local  revenues  but  which  cotrld  not  be 
paid  because  local   lunds  anticijialed   for  that  [lurjiose  were  not  received? 

In  connection  with  the  second  and  third  ijuestions,  you  call  my  attention 
to  that  pro\'ision  of  Section  1012  of  the  School  Code,  which  provides,  "No 
warrattt  shall  lie  drawn  aitainst  the  instructional  salary  portion  of  the  Teachers 
Salarj-  I-'und  allottetl  to  any  county  save  and  except  for  the  jmrpose  of  paying 
the  salaries  of  properly  certificated  instructional  personnel  under  contract  in 
the  public  schotils  of  such  winnty  during  the  current  school  year  or  /or  the 
prctnous  year  as  prescribed  by  tm\;  *  *  *,"  In  ansvvering  the  first  question,  I 
called  attention  to  Section  1077  of  the  School  Code,  The  provisions  which  I 
quoted  from  that  se.'tion  arc  aiijilieable  to  the  determination  of  tlie  second  and 
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third  f]uestion$.     In  mv  upiiucHt  the  si'coiwl  qucsliati  should  Iw  miswered  in  iht 

affirmative.  When  dehts  are  lawftiily  incurred  for  teachers  salaries  and  are 
not  paid  during  the  current  sclioo!  year  hy  reawm  of  the  faihire  of  the  State 
to  pay  in  full  fur  that  year  its  ajiportiunmcnt  nf  the  Teachers  Salary  Fund, 
said  detit*  carried  over  nviy  be  Inids^eletl  as  a  projier  expenditure  durinjj  the 
next  >ear  from  the  Teachers  Salary  Fund,  unless  the  provisions  of  Chaiiter 
19001,  the  Parity  Act,  arc  invoked. 

It  is  my  opinion  tiiat  the  third  tiuestitni  should  be  answered  in  the  negative. 
When  receijtts  from  local  revenues  do  not  etjual  the  atnounls  estimated  in  ll't 
hiidget,  the  deficient  should  not  lie  made  uit  out  of  the  State  funds  for  the 
next  year.  To  so  hold  could  result  in  the  serious  inipairmettt  of  the  State 
Teachers  Salarj'  Fniid,  which  would  l>c  contrary  to  the  intent  and  the  pro- 
visions of  the  School  Code  scttinK  up  the  budget  fiystem, 

Fourth  Question: 

May  the  State  Teachers  Salary  Fund  ever  lie  anticijiatcd  and  pledged  hy  a 
coimty  lie  von  d  the  current  year  other  than  as  may  be  indicated  in  the  opinions 
in  answer  to  the  i|uestions  above?  For  example,  may  a  ctwnty  purchase  buses 
or  incur  any  similar  obligation  aitd  pledge  antici|>atcd  revenue  from  any 
portion  of  the  State  Teachers  Salary  I'""iind  to  retire  those  obligations? 

Tlie  fourth  'juestion.  :n  my  o[iinion,  should  l>c  answered  in  the  affirnialivc. 
That  part  of  the  Teachers  Salary  Fund  which,  under  the  law.  can  be  expended 
for  transjiortation  ('urposts  can  lie  taken  into  consideration,  in  formulalinij!  a 
"plan  of  payment"  of  obligations  incurred  under  Section  1085  for  tile  "purchase 
of  schciol  buses  for  transportation  of  pupils."  The;  retiuiremcnts  set  forth  in 
Section  1085  of  the  School  Code  would,  however,  have  to  he  fully  met 

Novemlier  2,  1939.— 0-634. 

RETIREMENT  SYSTEM— CONTRIBUTIONS   BEGINNING 
DECEMBER  1.  1939 

Dear  Sir, 

This  is  in  reply  to  your  letter  of  October  28.  in  which  you  state  that  the 
Board  of  Tnistees  of  the  Teacher  Retirement  System,  pursuant  to  Section  3 
of  Chapter  19014.  Acts  of  1939,  adopted  a  motion  to  the  effect  that  tlic  Teacher 
Retirement  System  shall  Ijccome  effective  December  I,  rather  than  July  I, 
1939,  and  that  coutrihutions  by  teachers  be  deducted  besinninf^  December  ), 
193<J,  snbject  to  the  legality  of  such  action  being  approved  by  the  Attorney 
General. 

Section  11  (at  provide,*  that  each  employer  shall  cause  to  lie  deducted 
from  the  salaries  of  members  of  the  Teacher  Retirement  System  the  contri- 
bution nayabie  by  such  member  for  each  and  every  payroll  subsequent  to  July 
1,  1939.  As  I  understand  it,  due  to  certain  administrative  problems  which  con' 
front  the  Board  of  Trustees,  such  deductions  have  not  been  made.     In  order 
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to  promote  uniforniit\'  in  administration  of  the  Act,  the  Board  of  Trustees 
determined  ro  begin  thp  deduction  of  such  contributions  as  of  December  1, 
1939. 

It  is  my  opinion  that  this  action  taken  bj-  the  Board  is  legal.  The  duties 
imiKJsetl  under  the  statute  are  continuing  in  nature.  If,  for  practical  reasons, 
contriimtions  could  not  be  deducted  Iieginning  July  1,  1939,  the  Act  could  be 
construed  as  authorizing'  the  deduction  of  contributions  to  begin  as  of  a  later 
date. 

January  30,  1940— 0-715. 

KiMPLOVMENT  OF  SUBSTITUTE  AND   TEJIPORARY  TEACHERS 

WITHOUT  NOMINATION  BY  TRUSTEES 

Denr  Sir: 

You  request  my  opinion  with  regard  to  substantially  the  following  state  of 
facts : 

In  some  of  the  more  populous  South  Florida  counties,  the  school  en- 
rollment greatly  increases  during  the  winter  tourist  season.  This  makes  it 
necessary  to  employ  additional  teachers  on  a  temporary  basis.  In  tact,  such 
emjiloyment  is  on  a  day-by-day  basis  rather  than  on  a  monthly  or  annual 
tmsis.  Very  often  there  will  be  an  iraniediate  need  for  eight  or  len  teachers 
in  possibly  that  many  special  tax  school  districts.  To  keep  the  school  system 
operatinjr  efficiently,  these  teachers  must  lie  prornptly  assigned  and  there  is  no 
time  for  contacting  trustees  of  the  i-arious  districis  with  regard  to  the  ap- 
pointment of  such  temporary  teachers.  In  the  particular  county  concerning 
which  you  inquire,  the  temporary  teachers  are  paid  exclusively  from  either  the 
general  county  school  funds  or  from  the  State  teachers'  salary  fund  and  no 
special  tax  school  district  funds  are  used  for  this  purpose.  The  question 
presented  is  whether  the  County  Board  of  Public  Instructioti  can  legally  pro- 
vide for  the  em|;l«\nient  of  such  temporary  teachers  without  securing  the 
nomination  of  same  by  Special  Tax  School  District  Trustees. 

Under  Section  443  of  the  Scho<.il  Code,  the  tritstees  of  special  tax  school 
districts  nominate  members  of  the  instructional  staff  to  serve  in  the  district 
schools.  L/nder  Section  423  (c)  of  the  School  Code,  the  appointment  of 
members  ttf  the  instructional  staff  in  district  schools  is  made  by  the  County 
Board  of  Public  Instruction  after  nomination  by  the  trustees,  as  aforesaid.  It 
is  clear  from  a  consideration  of  the  provisions  of  the  School  Code,  to  wliich 
reference  has  hereinabove  l>ecn  made,  tliat  they  were  intended  to  apply  to  the 
appoiutuicnt  of  permanent  rather  than  temporary  teachers. 

It  is  my  opinion  that  the  ceunty  board  of  public  instruction,  in  exercisinir 
its  general  authority  to  see  that  adequate  educational  facilities  are  provided  in 
the  public  scliools  for  all  children  of  school  age  in  the  county  (see  Section 
423  [6]    [b]  of  School  Cttde),  can  provide  for  the  appointment  of  temporary 
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teachers  tinder   the  conditions  hereinabove  set    froth,  without  first  obtaining 
nominations  frorn  trustees. 

February  27.  1940— 0-74Z. 
QUALIFICATIONS— AUTHORITY   OF  COUNTY   BOARDS 

Dear  S'lV; 

You  request  nij-  opinion  with  regard  to  several  questions  relating  to  the 
qualifications  of  teachers.    The  first  question  is  as  follows: 

"1.  Would  a  county  board  have  a  legal  right  to  prescribe  that  no  new 
teacher  or  otiier  instructional  employee  is  to  be  appointed  who  has  had  less 
than  two  years  of  training  in  a  standard  institution  of  higher  learning?" 

It  is  my  ojiinion  that  the  above  question  should  be  answered  in  the  af- 
firmative. The  authority  oi  the  county  school  board  to  prescribe  qualifica- 
tions for  teachers  is  derived  from  Section  504  of  the  Florida  School  Code: 

".Section  50*.  County  Board  May  Prescribe  Qualifications.— The  County 
Board  of  any  County  may,  in  addition  to  and  not  inconsistent  it'ith  qualjlica- 
tion.s  prescribed  by  law  or  by  regulations  of  the  State  Board,  prescribe  those 
qualifications  for  any  or  all  positions  which,  in  the  opinion  of  the  County 
Board,  will  best  promote  progress  in  the  public  school  system  of  the  county." 
t  Italics  ours.) 

.Additional  authority  for  the  county  school  board  to  prescribe  qualifications 
for  teachers  is  contained  in  Section  423,  Subsection  (7)  of  the  Florida  School 
Code  which  authorizes  tlie  county  school  board  to  "designate  positions  lo  be 
filled,  prescribe  qualifications  for  those  positions  •  *  *." 

You  {urther  request  rny  opinion  with  regard  to  sijt»taiitially  ihe  foUorwing : 

If  the  county  school  hoard  has  prescril>ed  minimutn  qualifications  for  in- 
structional employees,  are  the  trustees  of  the  various  school  districts  required 
to  recommend  for  positions  as  teachers  or  other  instructional  employees  persims 
having  such  qualifications? 

It  necessarily  follows  that  the  trustees  must  nominate  persons  possessing 
the  qnalifications  retiuired  hy  regulations  of  the  County  School  Board.  Il 
this  were  not  true,  the  power  conferred  upon  tlie  county  sdiool  board  to 
prescribe  fiualtfications  for  instructional  employees  could  be  completely  ntdli- 
fied. 

You  furtiicr  request  my  opinion  as  to  what  steps  should  be  taken  by  coon^ 
boards  in  the  aptwintment  of  teachtrs  in  district  scho<rfs  in  the  event  the 
trustees  of  said  school  district  recommend  for  appointment  onlv  persons  who 
do  not  possess  the  qualifications  in  the  tnatter  of  training  prescribed  by  the 
hoard.  It  is  my  opinion  that  such  nominations  may  be  rejected  by  the  county 
school  bca.rd  pursuant  to  the  following  provisions  of  Section  423  (7)  of  the 
School  Code: 


202        BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL 


SCHOOLS  —  School  Teachers 

"The  County  Board  shall  have  the  right  to  reject,  but  only  for  good  cause, 
any  district  supervising  princiijal,  principal,  or  other  member  of  the  inatruc- 
lional  ftaflf  noininated.  and,  in  fase  the  second  nomination  by  the  trustees  for 
any  such  position  be  rejected,  the  said  county  board  shall  then  proceed  on  its 
own  motion  to  fill  such  position," 

In  other  words,  the  failure  of  a  nominee  of  the  trustees  to  possess  the 
fjualifieatioiis  prescribed  by  the  county  school  board  would  be  good  legal  cause 
for  rejecting  the  nomination  of  that  person.  If  the  tirst  nomination  is  rejected, 
the  trustees  have  a  right  to  make  another  nomination.  If  the  second  nomina- 
tion is  also  rejected  on  the  same  trround  or  for  any  other  good  cause,  the 
county  board  may  then  proceed  to  till  the  position  on  its  own  motion, 

September  11,  1940—0-923, 

WHEN  ALIENS  ELIGIBLE  TO  BE  E.M PLOYED  IN  THE  PUBLIC 
SCHOOL  SYSTEM   OF  THIS  STATE 

Dcir  Sir: 

I  am  in  receipt  of  your  letter  of  September  11,  together  with  enclosures, 
in  which  it  is  statL-d  that  a  supervisinsj  principal  of  one  of  the  schools  in  this 
State  was  born  of  Swiss  and  Scotch  [larentage  in  Canada ;  that  he  has  lived 
in  this  count r\'  since  he  was  >i.ic  mouths  old  and  his  father  had  taken  out 
citizenship  papers  but  that  he  was  unable  to  produce  proof  that  hts  father  ever 
recei\'ed  his  final  papers,  and  because  of  this  fact  the  charge  has  been  made 
that  he  is  ni)t  a  citizen  of  the  United  States,  and  therefore  is  not  eligible  for 
employment  in  the  public  schools  of  this  Stale  although  he  received  his  gradu- 
ate State  certificate  in  1928  and  his  life  graduate  State  certificate  in  I9J3,  and 
you  re(]uest  my  opinion,  inider  the  above  stated  facts,  as  to  whether  or  not 
tliis  principal  is  eligible  for  employment  on  the  basis  of  his  life  certificate 
wliich  was  issued  in  1933. 

I  am  unaiiie  to  lind  anything  in  the  statute  law  of  this  State  or  in  the 
common  law  of  this  country  which  would  prohibit  the  employment  of  an  alien 
in  the  public  school  system  of  this  State  prior  to  the  adoption  of  Chapter 
19355,  Laws  of  Rorida,  1939,  and  the  only  prohibition  found  there  is  in  Sec- 
tion 517,  which,  ill  part,  is  as  follows: 

"Tbc  State  Superintendent  shall  issue,  in  accordance  with  State  Board 
regulations,  a  ccrlilkate  of  the  proper  type  to  any  person  possessing  the 
qualifications  for  such  a  certificate  as  prescribed  herein,  and  by  rules  and 
regvilations  of  the  State  Board,  who  pays  the  required  fee,  makes  application 
in  writing  on  the  form  prescribed  by  the  State  Superintendent,  subniits  satis- 
factory evidence  that  he  t^'ssesses  said  tiualitications,  and  who  meets  the 
requirements  given  in  Section  518  of  the  School  Code.  To  he  eligible  for  a 
ccriifiaite  tr>  sen-c  in  an  admmistrath'e  or  instructional  capacity,  the  applicant 
shall  bf  at  least  eighteen  years  of  age,  shall  be  a  citisen  of  the  United  Stales, 
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However,  Section  514  of  the  same  law  provides  a$  follows : 

"No  pRrson  shall  he  employed  to  serve  in  an  administrative  or  instructional 
capacity  as  a  reg^ular,  part-time,  or  suhstttiite  employee  in  the  public  schools 
of  the  State  who  does  not  hold  a  valid  certificate  granted  or  recognized  pur- 
suant to  law  and  to  regiilatioiis  of  the  State  Board;  nor  shall  any  County 
Board  employ,  contract  with,  or  pay  any  person  a  salary  for  administrative  or 
instructional  services  who  does  not  hold  such  a  valid  certificate-'  Providcii 
that  no  certificittc  issued  under  the  laws  of  the  State  siiice  A.  D.  IS94  ihall  be 
rcnderfit  ii'valid  thereby." 

It  is  my  opinion  that  that  part  uf  Section  517  above  quoted  requiring  an 
applicant  to  \k  a  citizen  before  he  is  cliRible  to  receive  a  cerliticate  applies  only 
to  applicairts  who  apply  for  certificates  after  the  19J9  law  became  effective, 
since  tinder  Section  514  nothing  in  the  19,^9  law  invalidates  any  certificate 
issued  under  the  laws  of  the  State  since  1894,  and  therefore.  I  am  of  the 
opinion  that  this  principal  is  elistiblc  for  employment  on  the  basis  of  his  life 
certificate  issued  in  1923,  regardless  of  the  fact  that  he  might  be  an  alien. 

September  20,  1940— O-930. 

JEWISH  TEACHERS— "PERSONAL  LEAVE"  OF  ABSENXE  UKDER 
SECTION  543  BY  RE.A.SON   OF  RELIGIOUS  HOLIDAYS 

Dear  Sir: 

You  request  mj-  opinion  with   regard   to  whether  Jewish  teachers  in   the 

public  schools  of  Florida  can  obtain  leave  of  absence  on  the  two  religious 
holidays  known  as  the  New  Year  and  the  Day  of  Atonement  and,  further, 
whether  such  leave  of  absence  should  be  with  or  without  pay. 

It  would  appear  that  these  questions  are  governed  by  Section  543  of  the 
School  Code,  which  reads  as  follows; 

"Section  543, — Personal  Leave. — The  County  Board  of  each  county  shall 
adopt  regulations  prc«cribinB  conditions  under  which  members  of  the  instmc- 
tional  staff  shall  lie  granted  leave  of  absence  for  personal  reasons.  Any  such 
leave  of  absence  shall  he  ajiproved  by  tlie  County  Superintendent  subject  to 
regitlattons  of  the  County  Board,  .^ny  memlrer  of  the  instructional  staff  who 
i?;  absent  for  personal  reasons  shall  not  he  entitled  to  pay  while  absent." 

Undpr  Section  543.  it  woiild  seem  that  a  coimty  briard  of  public  instruction 
can,  am!  siiould,  provide  for  leaves  of  absence  to  Jewish  teachers  on  the 
relijftous  holidays  above  named.  Such  leaves  of  absence,  however,  arc  for 
reasons  persona'  to  the  teachers,  and  therefore  such  teachers  would  not  he 
entitled  to  pay  while  so  absent. 


7-L— A 


204         BIENNlAl,  REPORT  OF  THE  ATTORNBT  GENERAL 


SCBOOI.S  —  School  Teachera 

September  21,  1940— 0-932. 

TEACHERS'  RETIREMENT  SYSTEM-ELIGIBILITY  FOR 
PRIOR  SERVICE  CREDIT 

Genticinoi : 

Voii  request  my  opinion  witlj  regard  to  substantially  the  follovving  stale 
of  facts :  A  teacher  who  has  taught  in  tlie  public  schools  of  Florida  durii^ 
the  stho(jl  years  1936-37,  1937-38.  and  1938-39,  but  who  was  not  employed 
during  the  school  year  1939-40  anfl  has  made  no  contribution  to  the  Retirement 
System,  seeks  at  this  time  to  obtain  a  certificate  of  prior  service  credit,  pur- 
suant to  Section  557  of  the  School  Code.  This  particular  teacher  did  not 
tile  a  notice  of  election  prior  to  l")ccemlicr  1,  1939,  not  to  l>ecome  a  member  of 
the  Retirement  System,  pursuant  to  Section  556  (1)   (a)  of  the  School  Code. 

It  would  apiiear  that  by  reason  of  not  tiling  a  notice  of  election  not  to 
become  a  meiul>er  of  the  Retirement  System,  that  the  teacher  automatically 
became  such  a  meml>er.  See  Section  556  of  the  School  Code.  Upon  tiling 
application  disclosing  information  required  hy  the  board  of  trustees,  the 
teacher  is  entitled  to  a  prior  service  certificate,  which  will  entitle  the  teacher 
to  benefits  under  the  Teachers'  Retirement  System. 
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Febniarj   17.  1939— 0-«9. 

KXPENDITURE  OK  FUNDS  FOR  BAND  UNIFORMS 

NOT  AUTHORIZED  j 

Dear  Sir; 

Yon  suhmit  for  my  consideration  a  letter  addressed  to  yfni  from  Mr. 
James  T.  Wilson.  Superintendent  of  Public  Instnictimi  of  Dade  County. 

Ycju  n^quest  my  oi>inion  as  to  whether  an  expeiiditiire  of  money  from  ihc 
funds  of  Si'ecial  Tax  School  District  No.  14  of  Dade  County  for  band  uni- 
forms for  Miami  Beach  High  School  would  be  proper,  I  call  your  attention 
to  ArtiL'lc  XII.  Section  II,  r.f  tbe  Florida  Constitution,  which  reads  as 
follows : 

"Section  11:  Any  incr>rt>"ratcd  town  or  city  may  constitirte  a  School 
District,  The  fund  ratssed  hy  Section  Ten  ntay  l>e  expended  in  the  district 
where  levied  for  building  or  repairing  school  houses,  for  the  purchase  of  school 
libraries  and  text-books,  friv  salaries  of  teachers,  or  for  other  editeatianai 
purposes,  so  that  the  distribution  among  all  the  schools  of  the  district  be 
equi table."     ( Italics  ours.) 

The  follow ing  is  from  the  opinion  of  the  Supreme  Court  of  Florida  in 
the  case  of  Board  of  PHblic  Instruction  of  Okaloosa  County  v.  Kennedy,  147 
So.  250.  Text  page  251 : 

"In  a  long  series  of  cases  decided  by  this  Court  it  has  bsen  held  that 
school  funds  authorized  by  Article  XII  of  the  State  Con stittition  have  been 
segregated  U\  organic  la\v  from  general  county  funds,  and  must  be  raised  and 
expended  for  the  distinct  purpose  only,  of  maintenance  and  support  of  the 
public  tree  schools,  and  that  no  authority  can  be  given  by  general  or  special 
law  to  di^■e^•  sc+ioot  funds,  or  any  part  of  them,  from  the  particular  objects 
specified  in  the  Constitution.  ♦  *  *  " 

It  is  my  opinion  that  the  expenditure  of  school  funds  for  band  uniforms 
would  be  for  a  purpose  not  contemplated  by  the  constitutional  provision  here- 
inabove set  forth. 

February  21,  1939—0-63. 

PAYMENT  OF  TAXES  AS  PREREQUISITE  TO  VOTING— SECTION 
706v  COMPILED  GENERAL  LAWS 

Dear  Sir: 

You  re; u est  my  opinion  as  to  whether  i>ersons  must  fiay  a  tax  on  real 
or  personal  property  for  the  year  1938,  in  order  to  participate  in  a  special  tax 
school  district  election  to  be  held  in  March,  1939. 
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I  call  yojir  attention  to  Sertipn  ?06,  Compiled  General  Laws  of  Florida, 
which  reatls  as  follows : 

"706.  Election. — All  special  tax  SL-hool  district  elections  shall  be  held  and 
conducted  in  the  mantior  (irescriljcd  by  law  for  holding  general  elections,  except 
as  provided  in  this  Article,  and  it  is  herehy  made  tlie  duty  of  the  supervisor  of 
registration  of  anj-  count)',  to  furnish  upon  payment  for  such  services  to  the 
county  board  of  public  instruction,  on  demand,  a  certified  list  of  the  qualiKed 
voters  residing  in  a  special  lax  sehfjol  district,  or  (he  territory  to  be  created 
into  a  special  tax  school  district,  that  have  jiaid  a  tax  on  personal  or  real 
projierty  for  >tic  yrar  tier  I  ('recedint)  any  such  sfi'fiat  tax  election."  (Italics 
ours... 

Since  it  is  clear  that  the  list  referrei!  to  in  Section  706,  Compiled  General 
Laws  of  Florida,  was  intended  by  the  Legislature  to  be  the  list  of  those  quali- 
fied to  participate  in  a  jiarticular  special  tax  school  district  election,  it  neces- 
sarily follows  that  payment  of  a  tax  on  personal  or  real  property  for  the 
year  next  precedinu  the  election  is  a  prerequisite  to  voting  in  such  election. 
The  year  next  preceding  the  election  to  lie  held  in  March,  1939,  is.  of  course. 
1938. 

April  S,  I9J9.— 0-151. 

PROCEDURK  WHEN  TIE  VOTK  IN  ELECTION  FOR  TRUSTEES- 
SECTION  347.  C.  G.  U 

Datr  Sir: 

You  request  my  opinion  as  to  the  proper  procedure  to  be  followed  when 

an  election  of  trnstees  tn  a  spt^cial  tax  scliool  district  results  tn  a  tie  vote. 
Trustees  are  elected  under  the  provisions  of  Section  708,  Compiled  General 
Laws   ( Section  S67,  Revised  General  Statutes ) . 

1  call  your  attention  to  Section  347,  Compiled  General  Laws  (Section  291, 
Rct'isal  General  Statutes),  relating  generally  to  the  election  of  officers,  which 
reads  as  follows: 

"The  person  wlio  shall  receive  the  highest  number  of  votes  cast  for  one 
office  shall  l»e  elected  to  such  office.  In  case  two  or  more  persons  shall  re- 
ceive an  equal  and  the  highest  number  of  votes  for  the  same  office,  another 
election  therefor  shall  be  held  upon  the  order  of  the  Governor  as  in  other 
ca.ses  of  special  elections,     (Id.,  65.)' 

In  view  of  the  fact  that  the  above  statutory  provision  ts  general  in  scope 
it  would  seem  to  be  applicable  to  the  situation  to  which  you  refer. 
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June  14,  1039— 0-32S. 

BONDS  WITH  ACCRUED  I  NT  KR  EST  COUPONS  MAY  BE  USED 

TO  PAY  DEBTS 

Dear  9ir: 

YotT  recitiest  my  ophiion  with  regard  to  sulistantially  the  followiriK  state  of 
facts:  An  issue  of  special  tax  school  district  hands  was  authoriz-ed  for  certain 
piirjiosps.  One  of  the  contraetnrs  eiiKaped  oti  the  project  has  agreed  to  accept 
honds  ill  lieu  of  cash  in  payment  of  hh  claim.  Since  the  bonds  are  in  the 
denomination  of  $1,5<X).00  each,  and  since  the  claim  of  the  contractor  exceeds 
the  amount  that  coidd  be  paid  him  in  4ionds  by  several  hundred  dollars,  it  is 
proposed  that  he  retain  matured  interest  coupons  on  said  bonds  for  an  amount 
c<li!a!  to  the  lialance  due  him.  In  other  words,  the  bonds  were  authorised  and 
printed  possibly  se\'eral  years  ago  and  have  interest  coujxms  attached  for  tiiat 
period  of  time  elapsing  between  the  date  of  the  l>i>nd.s  and  the  prc-icnt. 

The  hoard  of  public  instritction  would  wwjouhtedly  liavc  the  authority  to 
sell  the  lionds  with  coupons  attached  for  par  and  accrued  interest,  Tltcrc  is 
no  essential  difference  between  doing  this  and  using  the  coupons  in  the  manner 
suggested. 

It  is,  therefore,  my  opinion  that  the  county  hoard  of  public  instruction 

wonid  liaie  the  authority  to  deliver  the  bonds  with  accrued  interest  coupons  to 
the  contractor  in  payment  of  his  claim. 

July  27,  1939— O-50Z 

CLERK  CIRCUIT  COURT.  SUMTER  COUNTY,  REQUIRED   TO 
CANCEL  AND  DELIVER  COUPONS 

Dmr  Sir: 

1  am  in  reccfpt  of  your  letter  of  the  20th,  in  which  you  state  that  Oiaptcr 
20146.  L.aws  of  Florida,  Acts  uf  1939,  requires  the  Clerk  of  the  Circuit  Court 
of  Sumter  County,  Horida,  to  cancel  and  deliver  to  the  Roard  uf  Public  Iht 
strnetion  of  that  cuunty  all  bonds  of  any  s|>ccial  tax  school  district  in  said 
county  which  are  held  by  the  clerk  under  the  provisions  of  the  Futch  Act. 
and  in  which  ynu  inquire  my  opinion  as  tu  whethtr  or  not  the  clerk  of  said 
court  may  lie  re<piired  to  cancel  and  deliver  coupons  of  airy  special  lax  school 
district  bonds  which  are  not  b^ld  by  him  under  the  provisions  of  the  Futch 
Act,     Chapter  20140  in  part  provides  as  follows: 

"That  the  Clerk  of  the  Circuit  Court  of  Sumter  County,  Florida,  is  hereby 
authorized  and  required  to  forthwith  cancel  and  deliver  to  the  Board  of  Public 
Instruction  of  Sumter  Omnty,  State  of  Rorida.  all  honds  now  held  by  said 
clerk  under  the  provisinos  of  Giaptcr  16252,  Acts  of  1933,  which  said  bonds 
have  been  accepted  by  said  clerk  in  tax  payments." 

Under  the  Futch  Act  the  clerks  of  the  court  were  allowed  to  receive 
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either  bonds  or  coupons  in  the  payment  of  taxes.  While  the  statute  directs 
the  clerk  to  transfer  Itoods  and  not  couports,  I  am  of  the  opinion  that  it  was 
the  intent  and  iitirpose  of  the  Legislature  to  require  the  clerk  to  cancel  and 
deliver  to  the  hoard  of  imblic  instruction  not  only  bonds  hut  also  coupons 
received  in  payment  of  delinquent  taxes.  In  this  connection  see  Park  z'. 
Caniilt'r,  40  S.  E.  52.^,  where  the  words  "bonded  debt"  were  construed  to 
include  the  interest  on  the  debt. 

This  opinion  does  not  pass  upon  the  constitutionality  of  Oiapter  20146 
ahd  i<;  expressly  made  subject  to  the  Constitutionality  of  the  Act 

August  5,  1939— O-S08. 

CONSOLIDATION  OF  DISTRICTS— COURT  ONLY  HAS  RIGHT  TO 
PASS  UPON  QUALIFICATIONS  OF  ELECTORS 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  July  26,  in  which  you  submit  substantially 
the  following  problem: 

An  election  wis  held  in  Special  Tax  School  Districts  9  and  10  of  Sarasota 
County,  for  the  piiriKise  of  consolidating  those  districts.  On  the  face  of  the 
returns  of  this  election,  consolidation  failed  to  carry  in  District  9  by  reason  of 
the  fact  lliat  there  were  two  votes  in  favor  of  consolidation  and  two  against. 
It  would  seem  that  two  persons,  not  properly  qualified  to  vote  in  District  9 
voted  in  that  district  and  caused  the  tie  vote. 

You  request  my  opinion  as  to  whether  the  county  board  of  public  instruc- 
tion sboukl  exchide  the  two  illegal  votes  in  District  9  and  should  ascertain 
by  affidavits  the  manner  in  which  the  two  qualified  electors  voted,  or  whether 
the  election  should  be  declared  illegal. 

Under  Section  1032  (4)  (t)  of  the  School  Code,  enacted  at  the  1939 
session  of  llw  Florida  l..,egislature,  the  county  l)oard  of  public  instruction  per- 
forms the  duties  of  a  board  )f  canvassers  in  elections  for  consolittation  of 
special  tax  school  districts. 

1  call  >o;ir  attention  to  the  first  headnote  in  the  case  of  State  v,  McLin, 
16  na,  17,  which  reads  as  follows : 

"I.  Whether  a  vote  cast  iit  an  election  was  legally  cast,  or  whether  an 
election  held  on  the  day  apiwinted  of  which  due  return  is  made  to  the  Board 
of  State  Canvassers  was  a  legal  election,  are  judicial  questions  which  the 
State  Board  of  Canvassers  of  elections  cannot  determine.  The  general  power 
and  duly  of  this  Board  is  to  ascertain  and  declare  who  received  the  niajority 
of  votes  cast.  This  is  a  ministerial  d'lty.  and  its  exercise  may  be  controlled 
by  mandamus," 

I  furtlier  call  your  attention  to  tlie  tifth  headnote  in  the  case  of  State  v. 
Alachra  Coimty  Canvassers.  17  Fla.  9: 

"5.    County  can^^sssers  camiot  look  Ijeyond  the  inspectors'  returns  except  to 
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tteterniitie  their  eemiiiieiiess  as  being  signed  by  iiisiiectors  appointed  or  elected 
as  sucli  of  the  precinct.  Ballots  found  in  a  ballot-box  cannot  be  considered 
by  the  cotinty  canvassers." 

From  the  authorities  alxive  cited,  it  would  seem  that  the  board  of  public 
instruction,  actini;;  as  a  board  of  canvassers  would  have  no  right  to  pass  upon 
the  qnaliricatioiis  of  electors  who  actnally  voted.  The  board  must  declare  th« 
results  of  the  election  hased  upon  the  return  of  the  officials  serving  on  the 
election  board.  Only  the  courts  coultl  go  behind  (he  election  and  determine 
the  questions  here  sought  to  be  presented  to  the  county  board. 

October  19.  1940—0-962. 

REMOVAL  OF  TRUSTEES   BY  STATE  BOARD 
OF  EDUCATION 

Dear  Sir  ■ 

This  is  in  reply  to  your  letter  of  October  18,  in  which  you  request  my 
advice  concerning  the  proper  procedure  to  l>e  followed  with  regard  lo  a 
petition  which  has  been  filed  with  you  as  Secretary  of  the  State  Board  of 
Education,  seeking  the  removal  of  two  of  the  trustees  of  Sjjecial  Tax  School 
District  No.   53  of   Hillsborough   County. 

In  this  connection,  I  call  your  attention  to  Section  308  (IS)  of  the  School 
Code,  which  provide-s  as  follows : 

"(15)  Removal  from  Office.  To  remove  from  office  for  cause  any  person 
appointed  by  the  State  Board  under  the  provisions  of  the  School  Code,  and 
any  trustee.  Cause  for  such  removal  ihall  be  incompetency,  immorality,  mis- 
conduct in  office,  gross  insubordination,  or  wil  ful  neglect  of  duty.  The  charges 
against  any  such  person  shall  be  made  known  to  him  in  writtrtg  through  the 
State  Superintendent,  and  the  person  against  whom  chargres  are  preferred  shall 
he  given,  on  not  less  than  ten  days'  notice  of  the  time  and  place  of  the  hearinij 
by  the  State  Board  an  oport unity  to  be  heard  in  his  own  defense  in  perstm  or 
by  counsel." 

It  would  be  my  suggestion  that  yoti  have  the  petitioners  send  you  an  extra 
copy  of  the  petition  to  be  served  on  the  trustees.  The  State  Board  could  then 
enter  an  order  directing  the  trustees  to  file  a  written  answer  to  the  petition  or 
at  least  to  those  parts  of  the  petition  which  sufficiently  charge  grounds  for 
removal. 
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July  9,  1940— 0-863. 

AUTHORITY  OF  COUNTY  BOARD  OF  PUBLIC  INSTRUCTION  TO 

SELL  BONDS 

Pear  Sir: 

This  i.e  in  reply  to  your  letter  of  June  27,  which  reads  as  follows: 

"Please  i^ivc  me  yotir  opinion  as  to : 

"(11  Whether  or  not  the  County  Board  of  Public  Instruction  of  a  given 
Florida  ctnmty  can  legally  sell  the  bonds  received  by  tliem  from  the  Clerk 
of  the  Circuit  Court  or  the  County  Commissioners,  said  bonds  having  been 
taken   m  under  the  "Futch  Act'  in  payment  of  taxes? 

"1 2)  If  said  Ixinds  can  legally  be  sold,  can  the  County  School  Board 
anlici|>ate  the  receipts  from  the  sale  of  said  bonds  in  the  1940-41  school 
fmdjret  ?" 

Witli  your  letter  is  one  from  C.  A.  Boswelt,  Jr.,  attorney  for  the  Board  of 

Pultlic  Instruction  of  Polk  County,  from  which  it  appears  that  ihe  Circuit 
Co-L-rl  has,  it>-  mandamus  proceedings,  (irdered  the  county  commissioners  and 
the  clerk  lu  ileiiver  certain  bonds  taken  for  taxes  under  Chapter  16252,  Acts 
of  1933  ( I'ntch  Act  >,  to  the  board  of  public  instruction.  Thus  it  appears 
thai  distribution  has  t>een  made  by  the  county  commissioners  pursuant  to 
Section  7  of  tlie  Futch  Act. 

If,  in  the  adjustment  of  accounts,  an  interest  and  sinking  (tmd  of  a  par- 
ticular bond  issue  receives  bonds  of  that  issue.  I  assume  that  it  is  not  the 
intention  of  the  hoard  of  ptihltc  instruction  to  sell  such  Ixinds,  and  hence  do  not 
pass  uj>on  their  authority  to  do  so,  I  am  of  the  opinion  that  IxMvds  credited 
to  the  accounts  such  as  the  Maintenance  .'\ccoimt  and  the  General  County 
School  Fund,  may  be  sold  and  the  proceeds  placed  in  the  respective  accounts. 
See  my  npinitm  of  September  10,  1938,  at  page  394  of  the  1937-1938  Attorney 
General's  Rejwrt:  al.^o  my  opinicm  of  .'\ugust  25,  1939.  in  re:  investment  of 
funds  accepted  and  distributed  under  the  Futch  Act — Hillsl>orough  County. 

Having  jxiv.er  to  make  the  salt,  I  am  of  the  opinion  that  the  board  is  also 
authorixeft  to  anticipate  the  receipts  thereof  in  making  up  its  budget. 

April  11,  1939— 0-144. 

AUTHORITY  OF  COUNTY  SCHOOL  BOARD  TO  LE.'\SE  A 
ELTLUING  FOR  SCHCX)L  FURPOSKS 

Dear  Sir' 

You  re:iiiest  my  opinion  as  to  whether  or  not  a  county  school  board  could 
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legally  cuter  into  a  lease  for  property  to  he  used  for  school  class  roonis,  said 
tea^  to  be  for  a  term  of  years. 

J  call  your  attention  to  Section  561,  Compiled  General  Laws  of  Florida 
t Section  454,  Revised  General  Statutes.)  In  the  fifth  paragraph  of  Section 
561.  Compiled  General  Laws  the  board  of  public  instrnction  is  directed  "To  do 
whatever  is  necessary  with  regard  to  purchasing  or  renting  school  sites  and 
premises  *  *  *."  Your  i>articular  attention  is  called  to  the  words  "whatever  is 
necessary." 

Un'ler  the  provi,sion  of  law  hcreinalJove  set  forth  the  county  schcx>l  Ixiard 
has  distretionary  authority  to  enter  into  a  lease  for  school  premises.  In 
entering  into  such  a  lease,  however,  the  county  school  board  is  limited  to  doing 
whatever  is  necessary,  and  would  not  be  authorii^ed  to  enter  into  the  lease  for  a 
term  of  years  iliat  would  not  lie  reasonably  necessary.  It  is  for  the  county 
board  to  determine,  from  the  facts  and  circurastatKes  of  each  case,  whether  a 
lease  for  a  term  of  years  is  nece.<sary  or  whether  a  lease  from  year  to  iear 
would  suffice. 

October  2.  1940— 0-946. 

COMPUTING  COMPENSATION  OF  COUNTY  SUPERINTENDENTS 
OF  PUBLIC  INSTRUCTION  UNDER  CH.^PTER  17862,  ACTS  1937 

Gentlemcti: 

Yo«  call  my  attention  to  Chapter  17862,  Laws  of  Horida,  Acts  of  1937, 
the  pertitjent  provisions  of  which  read  as  follows : 

"Section  1.  That  on  and  after  the  rtrst  day  of  July,  IM7,  the  aimtlal 
salaries  of  the  County  Superintendents  of  Piibtic  Instrstction  of  the  various 
covmties  of  the  State  of  Florida  shall  he  fixed  and  based  ujion  the  total  an$tuai 
receipts  of  each  of  said  counties  from  all  sources  for  school  fnirfoses,  in- 
cluding special  tax  school  districi  taxes  and  moneys  apfiortioned  to  ilu-  said 
counties  from  the  State  Teachers  Salary  Fund:  Provided,  however,  that 
nioneys  Itorrowcd  by  the  Boards  of  Pulilic  Instroction  for  current  operating 
expei\ses  shall  not  be  included  in  the  total  receipts  as  hereinljcforc  set  out. 
The  salaries  shall  l)e  calculated  upon  the  following  liasis: 

"Upon  the  first  |20,(X)0,  10  per  cent  thereof  shall  l>e  paid;"  et  cetera.  •  •  • 

"The  aimual  salaries  for  Couiiiy  Superintendents  of  Public  Instruction 
shall  he  liascd  for  each  year  on  the  total  recei|)ts  as  above  set  forth  for  the 
last  preceding  budget  year  and  shall  be  paid  in  twelve  equal  monthly  install- 
ments on  the  first  day  of  each  month  provided  however  that  the  maximum 
amount  which  any  Superintendent  may  be  paid  shall  not  exceed  the  sum  of 
Six  Hundred  Dollars  in  excess  of  amount  which  he  is  being  i»a.id  at  time 
of  passage  of  this  Bill  for  his  annual  salary," 

You  first  request  my  opinion  with  regard  to  whether  the  following  items 
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should  he  included  tn  coiiiputing  the  total  receiiife  of  a  county   for  school 
purposes : 

1.  Stale  fre«  textbod<s. 

2.  Proceeds  from  the  sale  of  bonds  and  time  warrants, 

3.  Proceeds  of  insurance  policies, 

4.  Proceeds  from  the  sale  of  property. 
^.    Other  noH-revenue  receipts. 

6.  Grants  from  the  Federal  Government  through  the  WPA  for  use  in 
connection  with  construction  programs. 

h  is  my  opinion  that  none  of  the  above  should  lie  included  in  the  total 
receipts  comprising  the  hasis  for  compntingr  the  compensation  of  the  coimty 
superintendent.  The  words  in  Chapter  17862,  "total  annual  receipts  of  eacli  of 
said  counties  from  all  sources  for  .-school  purposes."  must  he  construed  in  the 
light  of  the  words  of  limitation  which  follow.  Such  words  of  limitation 
evidence  a  lejjislati^e  intent  to  hase  the  compensation  of  county  superintendents 
on  a  stated  percentafie  of  reveiute  as  distinguished  from  non- revenue  receipts. 
While  the  item  of  State  free  texthooks.  above  set  forth,  may.  at  first  blush, 
afn>ear  to  constitute  a  revenue  receipt,  it  is  clear  from  an  inspection  of  Section 
734  of  the  School  Code  that  the  coimty  does  not  receive  the  money  as  such. 
Init  receives  onl_\-  a  credit  [n  the  State  Textbook  Fund,  to  be  applied  on  the 
purchase  of  texthooks  for  the  coimty. 

You  further  request  my  opinion  as  to  whether  the  provisions  of  Chapter 
17862,  limiting  the  annual  salaries  of  connty  superintendents  to  an  amount  not 
exceed iiig  $600  in  excess  of  the  amount  paid  them  at  the  time  of  the  passage 
of  .said  .Act,  afplv  to  an  increase  from  year  to  year  or  merely  to  a  fixed  in- 
crease of  $^>00,  It  is  my  opinicn  that  this  must  be  construed  as  limiting  the 
salar>'  of  the  county  superintendents  from  now  on  and  until  the  Lejfislature 
sees  fit  to  chanste  the  law  to  amounts  not  exceeding  the  compensation  paid  to 
such  county  superintendents  at  the  time  of  the  passage  of  Oiapter  17862,  plus 
$600. 

March  28,  1940— 0-771. 

COUNTY  BOARD  XOT  AUTHORIZED  TO  EXPEND  SCHOOL 

FL7NDS  ON  LUNCH  ROOM  PROJECT  IN  SCHOOL 

OPERATED  BY  CUBAN  GOVF.RNMF.NT 

Pear  Sir: 

You  request  my  opinion  as  to  whether  the  County  School  Board  of 
Monroe  County,  as  co-sjionsor  of  a  WP.\  limch-room  project,  has  the  legal 
authority  to  paj  from  school  funds  the  gas  and  light  bill  in  connection  with 
the  opi^ration  of  a  lunch  room  at  the  San  Carlos  School,  which  is  operated  by 
the  Cuban  Govemutent. 

L'nder  .Article  XII.  Section  9.  of  the  Florida  Constitution,  school  funds 
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"shall  lie  dishitrsed  by  the  Couitty  Board  of  Public  Instruction  aolrty  for  the 
supfHirt  and  maintenance  of  public  free  schools."  S*x  Roard  of  Public  In- 
:itrnctiim  of  Okaloosa  Comity  v.  Kennidy,  147  So,  250. 

The  irriactment  of  Chapter  43A3.  l-aws  of  IHorida,  Acts  of  1(W5,  authoric- 
inn  aJ'tl  directing  the  County  Board  of  Public  Instruction  of  Monroe  County 
to  employ  a  teacher  to  instruct  the  Cuban  pupils  of  the  San  Carlo*  School  in 
the  elements  of  the  Fnglish  lanRuaRe,  did  not  make  the  San  Carlos  School  a 
"public  free  school,"  as  contemplated  by  Article  XII.  Section  9,  of  the  Florida 
Constitution. 

It  is,  therefore,  my  oi>ininn  that  the  County  Board  of  Public  In*tmct»«»n 
of  Monroe  County  will  not  have  the  authority  to  exjwnd  school  funds  for  a 
lunch -room  project  in  that  school. 

October  S,   I93«-(>-S93. 

COUNTY  COMMiSSIONF.RS  AUTHORIZED  UNDER  CHAPTER  19194 

TO  PAVE  ROADS  ON  SCHOOL  GROUNDS  AND  IMPROVE 

AND  BEAUT  I  F\'  GROUNDS 

Dtar  Sir  • 

Ymt  reque«it  my  opinion  as  to  whether,  under  Chapter  19194,  I.aws  of 
Rorida,  Acts  of  IW9,  the  hoard  of  county  commissioners  of  a  county  can 
I)ave  roads  wholly  on  school  grounds,  and  itnprove  and  beautify  school  Kfoonds. 

I  have  considered  the  pro^'isions  of  Chapter  19194.  These  provisions  au- 
ibori^e  boards  nf  county  com  mi'' si  oners  to  pave  and  maintain  roads,  byways  or 
sidewalks  af'jacent  to  or  running  through  prt^wrty  belonirinif  to  a  school 
district  or  other  free  school,  where  the  material  and  equipment  are  aval  I  able 
for  Mxh  work.  The  iNmrds  of  county  commssioncrs  are  further  authoriMd 
and  cmiwwereri  to  {>lant  and  maintain  trees,  flowers,  shrubbery  and  other 
i>cautifyinit  plants  upon  such  groimds  where  the  plants,  materials,  rt  cetera, 
are  available.  The  l)oards  of  cotmty  commissioners  and  the  boards  of  public 
instruction  are  authorized  to  enter  into  agreements  for  accomplishing  tlie 
purposes  hereinabove  set   forth. 

The  intent  of  the  Legislature  in  enacting  this  statute  was  to  attthorize  co- 
ofieralive  action  by  boards  of  county  con UiTissi oners  and  iKiards  of  public 
in.^t ruction  to  accomplish  the  oJvjcctivea  outlined.  This  cooperative  action 
cotitcmplates.  in  general,  the  use  of  materials,  ct  cetera,  furnished  by  the 
boards  of  {tuhlic  instruaion.  and  labor  and  equipment  furnished  by  (he  boards 
of  ctNinty  commissioners. 
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May  11,  1939—0-264. 

EMPLOVMKNT   OF  SUPERVISING   PRINCIPAL  FOR  TWO-YEAR 

PERIOD,  BASKD  ON  TRUSTEE  RECOMMENDATION 
FOR  ONLY  ONE  YEAR 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  May  11,  tn  which  yon  request  my  opinion 
as  to  whether  a  county  hoard  of  public  instruction  is  authorised  to  contract 
with  3  supervising  pr!iicii>al  for  a  two-year  periotl,  based  on  trustee  reconi- 
mendation  for  one  vear  only. 

The  folUming^  is  from  the  opinion  of  the  Supreme  Court  of  Florida,  m 
the  ca,<ie  of  Kelly  v.  Itoard  of  Public  Instruction  for  Baker  Count?',  reported 
in  141  Southern  Reiiorter,  page  311,  text  p^-ge  312: 

"(1,  2)  Section  454,  R.  G.  S..  Section  561,  C  G,  L„  in  paragraph  6 
thereof  spet-irically  authorizes  county  hoards  of  puliHc  instruction  to  employ 
teachers  for  every  school  in  the  county  and  to  contract  with  and  jiay  the  sajne 
for  their  services.  This  provision  of  the  statute  is  ample  authority  for  the 
county  lnjard  of  rmblic  instruction  to  enter  into  contracts  with  teachers  ior 
employment  during  the  ensuing  school  year  or  term,  if  the  contract  be  made 
prior  to  the  opening  ol  the  sch<x»I  or  to  enter  into  such  a  contract  during  any 
school  term    for  services  to  l>e  performed  during  the  then  current  term." 

From  the  language  of  the  Supreme  Court  above  set  forth,  it  would  seetn 
that  school  teachers  could  not  l>e  employed  for  a  two-year  [>eriod.  See  also 
opinioiT  of  Hon.  C'ary  D,  Landis,  as  .\ltomey  General,  reported  at  page  174 
of  the  Biennial  Rejuirt  of  the  .Attorney  General  for  tlie  years  I937-'38.  The 
statutes  applicable  to  the  employment  of  teachers  also  govern  the  employment 
of  principals.  See  Board  of  Trustees  of  Special  Ta-x  School  District  No.  6 
of  OraiiKC  Countx  v.  IfOarr!  of  Puhlic  Instruction  of  t>range  County.  156  So, 
318. 

It  is  therefore  niy  ojiimon  that  a  county  lioani  of  public  instruction  does 
not  have  the  legal  authority  to  contract  with  a  siiitervising  principal  for  a 
two-year  jtcriocl.  This  ts  particularly  true  in  view  of  the  fact  that  in  thi.s 
instance,  the  trustee  recommen(!ation  is  for  one  year  only. 

September  20,  1940— 0-93L 

ISSUANCE  or  INTERF.ST-BEARING  NOTES  UNDER  SECTION 
1086  OF  SCHOOL  CODE 

Dfar  Sir: 

This  is  in  reply  to  your  letter  of  September  17,  in  which  you  request  my 

ojiiuion  as  to  whether  cotmty  school  iKMrds  are  auth(>ri^e<i  to  issue  interest- 
bearing  note.s  to  fund  obligations  outstanding  against  the  county  school  fund.* 
on  July  1,  19,». 
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mitsiandmg  ai^inst  the  cuiinty  current  or  district  current  school  funds  at  tlw 
time  of  the  adoption  of  the  ScIkw!  Ccwlc,  is  contained  in  Section  UI86  of  iltc 
School  Cixie.  Section  I08&  prescribes  in  detail  the  procedure  for  issuing  sucli 
imerest-hearing  notes,  referr<'d  to  in  Section  10M6  as  "inlcrcst-lwarinjr  cmij'"*' 
warrants." 

Secticn  I0S6  apiiears  to  he  similar  in  principle  to  Scciinn  1  of  Oiaptcr 
8548,  Laws  of  Florida,  Acts  of  1921  (Section  569.  Compiled  General  Lawsi. 
The  validity  of  (iiniiing  vvarrants  issued  under  said  Chapter  8548  has  l>een 
upheld  in  the  Supreme  Court  of  Florida  in  the  case  of  Slate  Board  of  F.duca* 
tion  V,  Board  of  Puhtic  Instruction  for  Lake  Co«int>'.  190  So.  2S3. 

November  15,  1939^0-655, 

MMMBERS  OF  INSTRUCTIONAL  STAFF  IN  SCHOOLS  WHO  ARE 
COMMISSIONED  RESERVE  OFFICERS  ENTITLED  TO 
PAY  DURING  ABSENCE  TO  ATTEND  COM- 
PULSORY TRAINING  COURSE 

Dear  Sir: 

This  ia  iti  reply  to  your  tetter  of  No^'emher  6, 

You  rcrjuest  my  opinion  as  to  whether  a  member  of  tlic  insiructioital  staff 
in  any  school  who  is  a  commissioned  reserve  officer  of  the  Lfnited  States 
Military  or  Naval  Service  is  entitled  to  all  or  part  of  his  |iay  as  a  memlier 
of  the  instructional  staff  during  his  absence  from  instructional  duties  to  attend 
a  compulsory  two- weeks  training  course. 

I  call  your  attention  to  Section  1  of  Chapter  17975,  Laws  of  Florida,  .\cts 
of  1937,  which  reads  in  part  as  follows : 

■'Section  1.  All  officers  or  employees  of  the  State  of  Florida,  or  of  the 
several  counties  or  ntunicipalities  of  this  State,  who  are  conimissi^mcd  reserve 
officers  in  the  United  Stales  military  or  naval  service,  shall  be  entitled  to  leave 
of  absence  from  their  respeciive  duties,  without  loss  of  pay,  lime  or  efficiency 
rating,  on  all  days  during  which  they  shall  he  engaged  in  field  or  coast  defense 
exercise  or  other  training  ordered  under  the  provisions  of  the  United  Stated 
military  or  naval  training  regulations  for  reserve  officers  when  assigned  to 
active  dtny  pursuant  to  their  commissions,  provided  that  leaves  of  absence 
granted  as  a  matter  of  legal  right  under  the  provisions  of  this  section  shall 
not  exceed  seventeen  (17)  days  in  any  one  annual  period," 

It  is  my  opinion  that  Chapter  17975,  Laws  of  Florida,  .\cts  of  1957.  above 
set  forth,  would  apply  to  the  members  of  the  iastructional  staff  of  a  Florida 
public  school  and  that  such  employees  would  he  entitled  to  leaves  of  absence 
from  their  respective  duties,  without  loss  of  i>ay,  while  attending  a  training 
course  as  commissioned  reserve  officers  of  the  United  States  Military  or  Naval 
Service  for  not  exceeding  seventeen  days  in  any  one  annual  [tcriod. 
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Sepiember  20,  1940— 0-929. 

MJNIML'M  AGR  FOR  ADMISSION  TO  FIRST  GRADE— SECTION 

601  OF  SCHOOL  CODE 

Denr  Sir: 

In  my  opinion  to  y<w  under  date  of  SepteitilH-r  4.  1940.  I  stated,  in  effect, 
that  under  Section  601  of  tht-  Seliool  Code,  a  child  who  reaches  the  age  of 
live  years  and  tieven  months  within  the  first  two  weeks  of  a  semester,  in  tlie 
ca!»e  of  a  school  having  senii-annnal  iiromotions.  and  a  child  who  reaches  the 
age  of  five  vears  and  nine  months  during  the  lirst  month  of  the  school  year, 
in  the  ease  of  a  school  having  annual  promotions,  are  eligible  tor  admission 
during  said  periods  of  two  weeks  and  one  month  respectively. 

You  further  request  my  ouiniou  with  regard  to  whetlier  a  child  must  have 
reached  the  a^e  of  five  years  and  nine  mouths  of  age,  in  the  case  of  a  school 
having  annual  iiromotions,  within  the  first  sihoo!  month  or  the  first  calendar 
month  after  school  opens.  It  is  my  opinion  that  the  "first  mouth''  referred  to 
in  Section  H.i\  is.  the  first  calendar  month  after  school  opens.  If,  for  instance, 
schiKil  opens  ou  September  2,  the  child  would  he  eligihle  for  admission  if  he 
attains  the  age  of  five  years  and  nine  mtirtths  <m  or  before  October  2.  This 
conchisiou  is  supptirted  by  Section  115  of  the  School  Code,  which  provides 
that  words  used  in  the  School  Code,  unless  otherwise  defined,  sltall  have  their 
ordinary  and  generally  accepted  meaning.  While  the  words  "school  month" 
are  defined  in  Section  118  of  the  School  Code,  it  is  to  be  noted  that  Section 
601  refers  to  "the  first  month"  and  not  to  the  lirst  "school  month." 

YtHt  further  reciuest  my  opitiion  as  to  whether  a  child  who  has  Ireen 
properly  atimitttd  to  the  first  grade  of  one  school  is  eligible  to  be  admitted  hy 
transfer  to  another  school,  which  began  several  weeks  earlier,  and  to  which 
the  child  vi'oidd  not  have  been  eligible  for  admission  in  tlie  first  instance  by 
reason  of  insufficient  age.  It  is  my  opinion  that  the  child  should  he  admitted 
to  the  other  school  by  transfer.  Mis  eligibility  to  attend  school  should  lie 
detemiined  on  the  basis  of  the  oi>ening  day  of  the  school  which  he  originally 
attends. 

June  28.  1939— O-440. 

NEPOTISM  ST ATUTK— APPLICABILITY  TO  EMPLOYMENT  OF 
BUS  DRIVERS  BY  COUNTY  SCHOOL  BOARDS 

Dear  Sir: 

You  request  niy  opinion  as  to  whether  the  general  nepotism  statute, 
Chapter  I()086,  Laws  of  Florida,  Acts  of  1933.  would  apply  to  employment  of 
bus  drivers  by  county  school  boards,  after  the  School  Code  goes  into  effect  on 
July  1,  1939, 

Sectioii  1  of  Chapter  16088  reads  as  follows: 
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"Section  L  That  any  State  Offi<-er.  member  of  State  Board,  trnutity 
Officer,  member  of  County  Board  or  Commtssion,  City  Official,  ur  l)is  ap- 
pointee, who  stiall  knowinBly  employ,  either  directly  or  indirectly,  any  (icrson 
related  within  the  fonrth  degree,  either  by  consaugnintty  or  hy  affinity,  to 
such  State  Officer,  member  of  State  Board,  County  Olficer,  member  of  Cuunty 
Hoard  or  Commission,  City  Official,  or  his  appointee,  shall  be  deemert  guilty 
of  misfeasance  and  malfeaj<ance  in  office  and  subject  to  removal  therefor. 
Provided,  however,  that  the  provisions  of  this  Act  shall  not  apply  to  oflSccrs 
above  who  employ  only  one  person  related  to  him  as  above  set  out." 

The  Supreme  Court  of  Florida,  in  the  case  of  Slate  ex  rel.  Robinson  v. 
Keefe,  149  So.  fi38.  held  ihal  Chapter  16088  did  not  ainily  to  tlie  employ  malt 
of  school  teachers.  The  following  are  the  pertinent  provisions  of  the  opinion 
of  the  Supreme  Court: 

"(2)  'Kcpotism'  has  been  defined  as  the  1>esiowat  of  patronage  by  public 
officers  in  appointing  others  to  offices  or  positions  by  reason  of  their  blood  or 
msrital  relationship  to  the  appointing  auth<irity,  rather  than  bctcitie  of  ike 
merit  or  ahtltty  of  the  af'faiulpt:  The  l-lorida  Act  shmdd  tic  construed  in  tlie 
light  of  its  obvious  purpose  to  discourage  'nepotism'  as  above  delined.  ♦  •  • 

"($)  So  the  reason  for  not  applying  a  statute  of  this  Wind  to  a  class  of 
appointees  such  as  school  teachers,  whose  merit  must  be  established  before 
they  are  (lermitted  to  be  employed  at  all.  is  found  in  the  fact  that  the  Legis- 
lature has  by  other  complete  statutes,  not  in  terms  modified  or  repealed  by  this 
one,  provided  a  special  system  for  the  appointment  and  tenure  of  emiiloyment 
for  school  teachers.  The  rctiuirenients  of  this  separate  code  of  laws  afford 
adequate  protection  against  appointments  other  than  upon  proved  merit,  which 
is  all  that  an  ".\n(i-ner>oti.=ini'  law  can  constitutionally  be  supposed  to  cover 
and  still  remaiu  u-ithin  the  police  power,  under  the  guise  oF  which  it  is 
enacted."     (Italics  ours.) 

In  view  of  the  fact  that  the  School  Code  prescribt^s  a  sjiecial  system  for 
the  appointment  of  school  bus  drivers,  which  affords  adequate  protection 
against  appointnJents  other  than  upon  proved  merit,  it  ts  my  opinion  that,  under 
the  holdinjj  of  the  Florida  Supreme  Court  in  the  case  above  reierred  to,  the 
general  Nepotism  Act  would  not  apply. 

May  2,  193?t-0-im 

PAYMENT  OF  MONTHLY   INSTALLMENT  OF  $1,264,766.32  TO 
COUNTY  SCHOOL  FUND 

Dear  Sir: 

In  your  letter  of  the  1st  instant  you  state  that  [lie  County  School  Fund  ii 
entitled  to  a  monthly  installment  of  $1,264,766.32,  tliat  you  have  available  for 
such  installment  the  sum  of  $898,619.49  derived  from  sources  provided  hy  law 
other  than  the  General  Revenue  Fund,  leaving  a  deficit  of  $366,146.83.    You 
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also  state  that  tlie  General  Revenue  Fund  tiow  has  sufficient  money  to  meet  this 
apprfipriation.  which  I  understand  to  tnean  that  this  deficit  of  $3&6, 146,83  can 
lie  SLtp])lied  from  the  General  Revenue  Fund  to  make  complete  the  monthly 
instalhnent  of  Sl^j4,7t>6.32  due  to  the  County  School  Fund  appropriation  for 
May  1  payment, 

Sertiou  I  of  Chapter  17247  makes  it  the  duty  of  the  boards  of  public 
instruction  nf  the  several  crmnties  to  provide  a  minimum  of  eight  months  free 
schftfils,  and  Section  2  of  said  Act  appropriates  annually  from  the  General 
Rei'eTiue  Fund  a  sum  sufficient  to  supplement  the  requirenient  of  Section  1  of 
said  Act  to  an  atuount  equivalent  to  $800.00  for  each  instniction  unit  odsting 
in  the  State  during  the  immediately  preceding  scholastic  year.  This  is  made 
a  continuing  appropriation  to  the  Cotmty  School  Fund. 

On  the  ba.'iis  of  the  statement  ir  jour  letter  that  the  General  Revenue 
Fund  now  ha.s  sufficient  monej  to  supplement  the  County  School  Fund  to  the 
amount  of  $1 264,7ti6  32  for  the  installment  due  on  said  appropriation  for 
May  1,  1939,  by  paying  from  the  General  Revenue  Fund  the  sum  of  $366,146.83, 
it  is  my  opinion  that  Chapter  17247.  Laws  of  Florida,  Acts  of  1935,  as  con- 
strued and  t'l  tlie  extent  upheld  by  the  Supreme  Court  of  Florida  in  State 
ex  rel.  Kur:;  v.  l.ee,  121  Fla,  360,  163  So.  859,  authorizes  you  to  pay  to  the 
County  School  Fund  from  the  General  Revenue  Fund  the  sum  of  $366,146.83, 
as  a  supplement  to  the  funds  derived  from  other  sources  to  meet  the  May  1 
reqirirement  of  said  County  School  Fund. 

May  16,  1939— 0-268. 
SCHOLARSHIPS— UNDER  SECTION  768,  C.  G.  L.,   1927 
D^ar  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  May  15. 

Vou  stale  tirat  "section  768  of  the  Compiled  Genera!  L^ws  of  Florida,  1927, 
provides  that  each  County  in  the  State  of  Florida  will  have  the  right  to  send 
one  student  annually  or  so  often  as  a.  vacancy  may  occur  to  each  of  the 
Institutions  under  the  management  of  tiie  Board  of  Control  without  any  charge 
for  instruction,  and  that  shortly  after  the  Board  of  Control  was  or|<;ani!:e(l  a 
matriculation  fee  of  $10.00  per  student  was  fixed.  You  also  state  that  a 
scholarship  student  was  given  credit  for  said  fee  and  when  the  Law  School 
was  established  al  the  University  of  Floritla,  the  Board  fixed  the  annual 
tiiition  to  l>c  paid  by  each  law  student  at  $40.00  per  year  and  that  this  fee 
is  still  cliarged.  Vou  slate  that  a  law  student  who  holds  a  county  scholarship 
has  asked  for  the  additioijal  credit  of  $4().00  that  you  have  been  chartting  for 
tuition,  and  you  ask  my  opinion  as  to  whether  or  not  the  section  of  law  above 
referred  to  will  require  the  board  li>  give  a  student  in  the  Law  College  such 
credit. 

In  reply  I  wish  to  advise  that  Section  768  of  the  Compiled  General  Laws 
of  Florida  above  referred  to  was  passed  in  1905,  being  Chapter  5384.     This 
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law  aI$o  created  the  Hoard  of  Control  and  it  is  my  opinion  that  this  statute 

would  control  over  any  rcgfulation  that  has  been  made  bv  the  Board  ol  Control 
fiNing  an  annual  tuition  to  he  ]>aid  by  a  taw  student  when  $nch  law  student 
comes  within  the  meaning  of  Section  768,  C.  G.  L„  and  that  such  law  student 
is  entitled  to  he  credited  with  ihe  matriculation  fee  as  yoii  have  done  in  the 
jjast  and  the  tuition  fee  in  the  sum  of  $40.00.  Otherwise,  such  section  of  the 
statutes  would  be  of  no  valne  to  a  scholarship  student  who  wished  to  enter  the 
law  schooK 

1  can  make  no  distinction  between  the  Law  School  and  any  other  school  at 
the  University  because  the  Act  refers  to  the  University  of  Florida  and  the 
Florida  State  College  for  Women  and  makes  no  limitation  as  to  which  par- 
ticular school  or  department  of  the  University  that  the  scholarship  student 
may  attend. 
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CHAPTER  IX 

STATE  OFFICERS,  BOARDS  AND 
COMMISSIONS 

SECTION   1 

Armory  Board 

October  27,  1939— 0-6I8. 

STATE  PROPERTY  AT  CAMP  FOSTER— MONEY  DERIVED  FROM 
SALE  SHOULD  BE  DEPOSITED  IN  STATE  TREASURY 

Dear  Sir: 

I  have  jour  letter  of  recent  Uate  requesting  my  opinion  as  to  the  proper 
disposition  of  and  procedure  for  the  disbursement  of  the  sum  of  $400,000.00 
received  by  you  for  the  purchase  of  your  equity  in  Camp  Foster,  such  sale 
having  been  made  by  jou  pursuant  to  the  terms  of  Chapter  19447.  Acts  of 
1939.     You   state: 

"In  the  past  the  Armory  Board  has  been  in  possession  of  small  sums 
which  were  deposited  in  local  banks  and  which  were  disbursed  b\-  the  re- 
corder of  the  Board  after  the  adoption  of  proper  resolutions," 

You  refer  to  Sections  2054  and  2055  of  the  Compiled  General  Laws  of 
1927  as  authority  for  handling  this  money  in  the  matter  outlined  above. 

I  think  It  would  be  more  proper  to  re- state  your  question  in  this  form : 

Should  said  sum  of  $400,000.00  be  deposited  by  you  in  the  State  Treasury 
and  paid  out  by  State  warrant  in  the  usual  manner  after  your  requisition  uiion 
the  Comptroller,  or  would  it  be  proper  for  you  to  deposit  said  money  in  a 
private    depositor)'   and    issue    checks    against    the    same? 

In  reply  I  wish  to  advise  that  I  have  examined  Chapter  19447,  Acts  of 
1939,  and  I  am  unable  to  hnd  any  language  therein  that  would  shed  any 
light  upon  this  question,  altiiough  the  Act  does  say: 

".  .  .  any  such  county  or  special  taxing  district  shall  pay  to  said  Armory 
Board  of  the  State  of  Florida.  *  *  *" 

However,  I  am  of  the  opinion  that  the  Legislature  by  this  language  only 
intended  to  provide  a  convenient  method  for  the  speedy  handling  of  the 
transaction,  and  I  do  not  take  it  to  be  an  indication  that  the  money  received 
by  the  Armory  Board  was  not  to  be  deposited  in  the  State  Treasur)'.  As  a 
matter  of  fact,  the  first  part  of  the  .^ct  provides : 

"The  Armory  Board  of  the  State  of  Florida  is  hereby  authorized,  directed 
and  empowered  for  and  on  behalf  of  and  as  the  agent  of  the  State  of  Florida, 
to  assign,  transfer  and  convey  ♦  *  *  " 
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From  this  language  i  think  it  ts  apparent  that  jou  acted  merely  as  ibc 
agent  of  the  State  of  Florida  in  making  this  sale,  and  the  monej  dented 
therefor  represented  State  property  and  is  therefore  State  funds  and  -'■hould  l»e 
deposited  in  the  Treasury  of  the  State  of  Florida. 

However,  I  am  further  of  the  opinion  that  it  was  the  intcntio«i  of  the  Leg- 
is^lature  that  this  money  be  held  in  the  State  Treasury  in  a  special  fund  ear- 
marked  solely  for  the  purpose  of  replacing  the  camp  site  for  the  National 
Guard  of  the  State  of  Florida  that  was  sold  under  the  terms  of  saitl  Act, 
and  it  was  the  further  intention  of  the  Legislature  that  the  Comptroller  should 
honor  your  rerpiisilion  upon  said  funds  for  the  purpose  of  telocalinK.  pur- 
chasing, equipping  and  replacing  a  camp  site  for  the  National  Guard  of  the 
State  of  Florida,  and  that  he  should  issue  his  warram  therefor  in  the  u<iual 
manner. 

The  only  objection  that  couid  possibl3*  be  made  to  tfiis  plan  would  lie 
that  there  was  no  appropriation  that  would  allow  I  he  Comptroller  Ut  issue  a 
warrant  for  the  above  purpose  as  this  would  be  in  violation  of  Article  IX, 

Section  4,  of  our  Constitution  which  provides : 

"No  money  shall  be  drawn  from  the  Treasury  except  in  pursuance  of 
appropriations  made  by  law." 

I  do  not  think  this  would  be  a  valid  objection  for  two  reasons.  First, 
as  I  have  said  above,  I  am  of  the  opinion  that  it  was  the  intention  of  the 
Legislature  that  any  moneys  derived  from  the  sale  of  Cantp  Foster  shoultl 
be  held  and  used  exclusively  for  the  replacing,  re-establishing  and  rc-enuiiiptng 
another  camp  site  for  the  National  Guard  of  the  State  of  Florida,  and  that 
the  money  when  deposited  in  the  State  Treasury  should  be  held  and  used 
exchxsiveiy  for  such  purpose, 

Secontlh',  I  am  of  the  opinion  that  Section  2054  and  Section  2055,  Compiled 
General  I.aws,  1927,  contain  full  statutory  authority  for  the  procedure  out- 
lined above. 

Subsection   (J)  of  Section  20S4  provides: 

"(i)  Whenever  it  may  become  necessary  in  the  public  interest  to  actjuire 
private  property  in  order  to  provide  necessary  land  for  camp  Rrfiunds,  ride 
ranges  or  armories  for  the  organized  militia  of  the  State,  and  the  same  catmnt 
be  acquired  by  agreement  satisfactory  to  the  armory  Ijoard  and  the  (tarlic* 
interested  in,  or  the  owners  of  such  private  property,  the  armory  hoard  is 
hereby  authorized  and  empowered  to  exercise  the  right  of  eminent  domain, 
and  to  proceed  to  condemn  such  property  in  the  manner  provided  by  law. 
Any  suits  or  actions  brought  by  the  armory  board  to  condemn  property,  as 
provided  for  under  this  section,  shall  be  brought  in  the  name  nf  ihc  armory 
board,  aiwl  it  shall  be  the  duty  of  the  Attorney  General  of  the  State  of 
Florida  to  conduct  the  proceedings  fur  and  to  act  as  the  counsel  uf  the  saitl 
board  in  such  matters." 

Subsection    (c)    of  Section  2655  provides: 

"(c)   The  Armory  l>oard  shall  also  Ijc  charged  with  the  sutwrvisian  and 
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niaiiagcnieiit  of  any  iwrmancnt  cacnp  site,  target  range  or  raiigt'S,  which  are 
nnw  or  may  hereafter  become  the  property  of  the  Stale:  or  which,  heing  the 
property  of  the  United  States,  may  lie  turned  over  to  the  State  to  he  used 
lor  military  purrxises;  Hiich  board  shall  have  authority  to  provide  for  the 
maintenance  and  proper  equipment  of  t!ie  same  from  any  funds  which  ma\' 
he  a^'ailable  for  the  purpose." 

I  think  it  apparent  from  the  above  quoted  sections  of  the  statutes  that 
you  liave  aitthurity  tu  purciiase  another  camp  site  from  any  funds  which  may 
Itc  availal)le  for  tlie  purjiosc  and  subsection  t.c)  of  Section  2055,  Compiled 
General  Laws,  1927,  is  an  appropriation  therefor. 

I  do  not  think  anyone  could  hardly  say  that  the  Legislature  would  have 
authorized  tlie  sale  of  Camp  Foster  and  leave  the  State  of  Florida  without  a 
camp  site  for  its  National  Guard  when  there  were,  at  the  time  of  the  passage 
(if  said  Act  by  the  Legislature,  upon  the  statute  books,  the  statutes  tliat  I 
have  alMive  referred  to  which  specitically  authorized  you  to  provide  ami  main- 
tain a  camp  site  for  the  National  Guard  of  the  State  of  I-'lorida  and  author- 
i/td  you  lo  use  any    funds  available   for  this  [lurpose. 

I  think  if  any  authority  was  needed  for  tht  last  proposition  that  sante 
would  be  found  in  the  case  of  Mayo,  Commissioner  of  Agriculture,  et  al., 
V.  Matthews,  150  So.  900.  The  contention  was  matie  in  that  case  that  the 
Governor  and  the  State  Administrative  Officers  were  without  authority  of  law 
to  purchase  certain  land  on  which  to  erect  a  chemistry  laboratory  for  the 
State.     The   Act   in    question   there  proi'ided : 

"The  Governor  shall  provide  a  suitable  laboratory,  furniture  and  all  the 
necessary  chemicals  for  the  State  Chemist  out  of  anj'  funds  in  the  State 
treasury  not  otherwise  appropriated.  *  »  *  " 

The  Gaurt  said : 

"In  view  of  the  statutory  duty  of  the  Govenior  to  provide  a  stiitablc  lab- 
oratory for  the  State  chemist  and  of  the  shown  need  for  such  lalioratory 
for  the  inspection  department,  the  legislative  intent  in  using  the  words,  'equtp- 
uieflt  and  other  property,'  in  authorising  expenditures  for  the  inspection  de- 
partment, reasonably  iniliuii's  tieedfd  and  a/*^/*uf riufe  hind  for  'a  suitable  lab- 
oratory." *  *  *  An  obvious  intent  of  the  statutory  enactments,  when  consid- 
ered together  and  in  view  of  the  purjiosc  designed  by  the  enactments,  is  to 
authorize  the  Governor  and  the  constitutional  Ixard  of  commissioners  of  state 
institutions  lo  provide  and  to  pay  for  .  .  ,  'et|uipment  and  other  property,* 
including  suitable  and  needed  land  on  which  to  construct  a  suitable  laboratory 
for  the  state  chemist.  *  *  *  " 

I,  therefore,  believe  that  the  only  wise  course  to  follow  and  certainly 
the  one  that  would  be  above  criticism,  would  be  the  one  I  have  outlined  above 
and  this  opinion  ma.v  lie  takai  and  considered  by  your  Board  and  the  Comp- 
troller of  the  State  of  Florida  as  jour  authorit.v  for  the  deposit  and  dis- 
bursement of  said  inoney   in  the  Treasury  of  the  State  of  Florida, 
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August  7.   1^30—0^510. 

STATE      PROPKRTV      AT      CAJklP     FOSTER— COX  VEY  A  N'CE     TO 
UNITED  STATES  NAVAL  AIR  BASE.  DUVAL  COUKTV 

Dear  Sir: 

At  your  request  I  have  gone  into  aiid  considered  the  suhjeci  matter  cnn- 
taiiied  in  the  letter  of  Adjutant  General  Vivian  Cullins  adilresscil  lo  yon, 
under  date  «f  August  !,  1939,  with  respect  to  the  property  owned  by  the  Slate 
of  h'lorida  to  lie  convened  to  the  Duval  Countj  Air  Base  Authority  for  use 
by  the  United  States  in  conneetion  with  the  Naval  Air  Base  to  l«  located  in 
Uuval  County, 

Section  24  of  Chapter  19,784,  Laws  of  Florida,  Special  Acts  of  1939, 
aulhorii^es,  empowers  and  directs  the  Armory  Board  of  the  State  of  Florida, 
for  and  on  behalf  of  aod  as  agent  of  the  Slate  of  Rorida.  lo  assign,  transfer 
and  convey  to  said  Authority  Hoard  all  or  any  portion  of  any  proi)crl>,  real 
or  personal,  together  with  all  hetterments,  improvcntents  and  appurtenances 
thereunto,  indudtng  riparian  rights,  within  the  territorial  extent  of  ^aid 
Authority  now  owned,  whether  in  fee  or  otherwise,  hy  or  heretofore  used 
or  reserved  hy  the  State  of  Florida  for  military  uses  and  purposes,  such 
assignment,  transfer  and  conveyance  to  lie  upon  such  terms  as  to  eonsideraiifin 
as  the  said  Armory  Hoard  of  the  State  of  Florida  and  the  Authority  lltard 
shall  mutually  deem  advisalile.  In  the  event  that  the  .\rmory  Biiard  and  the 
Authority  Board  shall  W  unable  to  mutually  agree  utKin  the  amount  of  the 
eonsideratiou,  which  said  .■\uthority  Board  shall  pay  lo  the  Armory  Boanl  of 
the  State  of  Florida  for  said  assignment,  transfer  and  conveyance,  then  and 
in  that  event,  the  State  of  Florida  hy  said  Act  consents  to  l:>e  sued  in  con* 
demnation  hy  said  Authority  in  order  that  the  value  of  the  proi>erty  so  sought 
by  tlie  Authority  Board,  (or  the  purpose  of  carrying  out  the  provisions  of  said 
Act,  may  he  judicially  fixed  and  determined. 

The  said  Act  of  the  Legislature  has  been  construed  and  upheld  by  the 
Supreme  Court  in  an  opinion  tiled  May  29,  19,19,  in  a  case  of  original  juris- 
*Tliction  in  mandamus  brought  hy  the  State  of  Rorida  ex  rel.  George  Coujier 
Gihhs,  as  Attorney  General  of  the  State  of  Florida,  Relator,  v,  Rol>trt  D. 
Ciordon,  et  al.,  Respjindents,  wherein  the  constitiitionalily  of  said  Art  was 
attacked  and  sustained  and  wherein  the  contention  was  made  and  overruled 
by  the  Court  that  the  Stale  cannot  consent  hy  Special  .\cl  of  the  Legislature 
to  be  sued.  ~ 

1  have  caused  the  subject  matter  of  General  Collins'  letter  in  Iw  discussed 
between  one  of  my  Assistants  and  the  Attorney  for  the  Duval  County  Air 
Rase  Amhnrity,  and  I  am  assured  that  no  condemuation  prticccdings  will  be 
instituted  for  the  accjuisition  of  the  State's  said  property  unless  and  until 
the  said  .■\rmon-  Board  of  the  State  of  f'-lorida  and  the  Duval  County  Air 
Bast!  Authority  shall  have  failed  to  mutually  agree  uiwn  the  amount  of  con- 
sideration which  the  said  Duval  County  Air  Base  Auihorily  shall  |»ay  lu  tile 
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said    Armory    Board   of   tlie    State  of   FloKda    for   the   assignment,   transfer 
and  conve>ance  of  the  State's  said  property. 

As  I  construe  the  Act,  the  State  consents  to  be  sued  only  in  the  event  the 
two  Boards  fail  to  agree  on  the  compensation  to  be  paid  and  if  suit  «;bonld 
be  instituted  without  the  Authority  Board  first  endeavoring  to  reach  a  mutual 
agreement  with  the  Armory  Board,  the  Court  would  not  have  jurisdiction  to 
entertain  such  action. 

1  am  also  advised  that  the  Duval  County  Air  Base  Authority  has  en- 
gaged the  services  of  appraisers  and  that  as  soon  as  an  appraisal  has  been 
made  of  the  State's  said  property,  as  a  basis  for  negotiations,  the  Authority 
Board  will  be  ready  to  imdertake  to  mutually  agree  with  the  Armory  Board 
as  to  the  price  to  be  paid  for  said  property. 
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January   JO,    lMO-0-714. 

AUDITORS— MANNER  OF  DETERMINING  EFFECTIVK  DATE  OF 
RESIGNATION  OF  ASSISTANT 

Dfar  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  January  29th  requesting 
my  opinion  as  to  whether  or  not  a  warrant  caii  be  isKiied  to  tht  widow  tif  the 
late  *  *  •  tinder  the  following  facts: 

"The  late  *  •  •  was  a  duly  commissioned  Assistant  Stale  Auditor.  He 
resigned  from  this  department,  completing  his  work  on  October  19,  1938. 
It  appears,  however,  that  the  acceptance  of  his  resignation  was  not  tiled  in  the 
office  of  the  Secretary  of  State  until  December  3,  1938.  His  widow  is  now 
requesting  this  department  to  pay  his  salar}'  for  the  time  between  October  19 
and  December  3." 

I  checked  the  records  in  the  office  of  the  Secretary  of  State  and  I  find 
that  the  said  late  *  •  *  resigned  on  September  30,  1938,  and  his  resignation 
was  accepted  on  the  same  day.  However,  as  you  point  out,  it  was  not  tiled 
in  the  office  of  the   Secretary  of    State  until    Decemlwr   3rd,    1938. 

Section  461,  Compiled  Genera]  Laws  of  Florida,  provides; 

"Every  office  shall  be  deemed  vacant  in  the  following  cases  ♦  ♦  ♦  by  his 
resignation.  *  *  * " 

The  Supreme  Court  of  Florida  in  the  case  of  State  ex  rd.  Jackson  v. 
Crawford,  79  So.  875,  construed  this  statute.     The  Court  said: 

"Section  298  of  the   General   Statutes   of    1906    (this   is   now    Sec.   461, 
C.  G.  L.  1927)   emmierates  the  various  methods  by  which  offices  may  l>e  va- 
cated, the  second   of  which   is  'by  hi.s  resignation.'     The  law  is  silent  as  to 
whether  or  not  such  resignation  must  be  accepted  by   the  Governor.     If  his 
acceptance  is  necessary,  it  may  be  orally  or  in  writing.  **•" 

Apparently  the  Supreme  Court  was  in  doubt  as  to  whether  or  not  a  res- 
ignation required  the  accei>tancc  by  the  Governor,  but  they  did  indicate  iliat 
if  an  acceptance  was  necessary  it  could  l>e  oral  or  in  writing  and  the  Court 
said  nothing  whatsoever  about  the  resignation  not  being  effective  until  it 
had  been  fileri  in  the  office  of  the  Secretary'  of  State. 

I,  therefore,  am  of  the  opinion  that  since  the  late  Mr,  •  •  *  resigned  as 
Assistant  State  Auditor  on  September  30th,  1938,  and  that  his  resignation 
was  accepted  on  said  date,  and  that  he  completed  his  work  on  October  19th, 
1938,  it  would  not  be  proper  to  paj'  his  salary  from  October  19th,  1938,  to 
December  3rd,  1938. 
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State  Officers  —  Barber  Examiners 

July   11,   1939— 0-466. 

AMOUNT  IN  FUND  OVER  AMOUNT  IMPOUNDED  MAY  BE 

RELEASED 

Deur  Sir: 

I  liave  jour  letter  of  the  7th,  which  joir  handed  to  me  yesterday,  in  which 
you  state  that  there  is  in  the  State  Board  of  Barhers'  Kxaminers  Fund  the 
Slim  of  $2,169.35;  that  on  March  10,  the  Supreme  Court  issued  a  peremptory 
writ  of  inandauiaus  directing  the  Cotnptroller  to  pay  Otto  F.  Bocher  $1,885,00 
from  this  fund ;  that  you  were  ready  and  willing  to  cninply  with  this  writ 
but  that  the  Governor  had  refused  to  place  his  name  on  the  warrant  for  said 
amount;  and  lliat  on  .May  24,  1939,  the  attorney  for  Boclier  notified  you  to 
keep  this  sum  imfwunded  so  that  the  commands  could  tie  complied  with  if 
the  Governor  should  later  change  his  mind.  You  further  state  that  you  have 
in  the  iile  in  your  otfice  a  payroll  against  this  fund  in  the  amount  of  $800.00 
for  the  Month  of  May,  together  with  other  items  of  exi>ense  which  have  not 
heen  paid.  In  response  to  your  reqtiest  for  my  opinion  as  to  whether  or  not 
this  $2,169.35  would  all  )«  impounded  to  meet  the  $t,8«5.00  which  the  Su- 
preme Court  states  is  due  Bocher,  or  whether  you  would  be  justified  in  re- 
leasing all  of  the  sum  in  excess  of  the  $1,885.00,  I  would  state  that  in  my 
opinion,  since  the  commands  of  the  writ  only  direct  you  to  pay  the  sum  of 
$1,885.00  to  Bocher,  that  you  must  keep  this  amount  impounded,  but  that 
you  may  use  all  the  funds  in  excess  of  this  amount  in  paying  the  l^ills  in- 
curred by  the  Board  dtiring  May. 
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State  Officpers — Barbers'  Sanitary  Commission 

Ju!y  5,  l939-~0-MZ 

AUTHORITY  TO  APPROVE    PAYMENT  OK  SALARIES   FOR 
EMPLOYEES  FOR  MONTH  OF  JUNE 

Dear  Sir; 

1  am  in  receipt  of  your  letter  of  June  JO,  in  which  you  state  that  the 
present  Uarber  Commission  Law  went  into  effect  on  the  31  st  day  of  May, 
1939,  repealing  the  old  Barbers'  Examining  Board  Law  on  the  same  day  t 
that  the  members  of  the  Barbers"  Santiary  Commission  qualified  under  their 
appointments  on  June  19,  21  and  24,  1939,  stating  further  that  the  Secretary 
of  the  State  Board  of  Barber  Examiners  and  other  emi>loyees  under  tlie  tild 
law  continued  to  work  during  the  month  of  June:,  1939,  and  inquiring  as  to 
whether  or  not  the  Barbers'  Sanitary  Commission  would  have  aiiliiority  to 
a[i[irove  requisitions  am!  the  Comptroller  would  have  the  authority  lo  pay 
same  for  the  salaries  of  these  individuals  employed  for  the  full  month  of 
June,  1939. 

Section  22  of  Chapter  19183,  Laws  of  Florida.  1939,  provides  as  follows: 

"All  moneys  received  by  the  Commission  under  this  Act  shall  be  paid 
to  the  Secretary  of  the  Commission,  who  shall  give  a  receipt  for  the  same 
and  shall  at  the  end  of  each  month  report  to  the  State  Comptroller  the  total 
atnount  of  money  received  by  him  on  behalf  of  the  Commission  from  all 
sources,  and  shall  at  the  same  time  deposit  with  the  State  Treasurer  the  entire 
amount  of  such  receipts,  and  the  State  Treasurer  shall  place  the  money  so 
received  in  a  special  fund  known  as  the  'Barbers'  Sanitary  Commission  Fund,' 
which  fund  is  hereby  created.  Such  fund  shall  be  cxjiended  in  accordance 
with  law  for  all  necessary  and  proper  expenses  in  carrying  out  the  provi- 
sions of  this  Act  upon  proper  claim  approved  by  said  Commission,  or  a 
finance  conunittee  thereof,  and  is  herchy  annually  appropriated  tor  >ueh 
purposes." 

Section  25  appropriates  Fifteen  Hundred  1$1500'(  Dollars  to  be  used  by 
the  Commission  to  pa>-  salaries,  expenses  and  costs  of  enforcement  of  this 
Act.  ■* 

It  is  therefore  my  opinion  that  it  the  Commission  employed  the  Secre- 
tary and  the  other  employees  for  the  month  of  June  and  they  actually  wtirked 
during  this  month,  that  the  Board  has  a  right  to  ratify  this  employment  for 
the  full  time  during  that  month  and  that  they  have  tlie  power  to  approve 
the  salaries  of  tliose  employees,  for  that  month,  and  that  you  have  authority 
til  jiay  the  warrants  issued   for  the  payment  of  the  salaries. 


8-L- 
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July   U,   1939— 0-467. 

MKMBER  NOT  ENTITLED  TO  SALARIES  UNTIL  AND  WHEN 

QUALIFIED 

Dear  Sir: 

1  am  iti  receipt  of  your  letter  of  ibe  7th,  in  which  you  retiuest  my  opinion 
as  til  whether  or  not  salaries  for  the  members  of  the  Barbers'  Sanitary  Com- 
mission can  be  paid  for  the  full  month  of  Jtme,  1939,  in  view  of  the  fact 
that  these  members  did  not  qualify  until  Jniie  19,  21  and  24,  1539.  respectively. 

I  have  examined  the  records  in  the  Secretary  of  State's  office  and  they 
show  that  the  memljers  of  this  Commission  were  appointed  on  June  tS,  1939, 
hut  did  not  take  the  oath  of  office  and  qualify  otherwise  until  the  dates  above 
mentioned. 

Under  Section  2  of  Article  XVI  of  the  Constitution,  every  officer  of  this 
State  has  to  take  an  oath  lie  fore  he  can  discharge  his  official  duties  there- 
under, and  by  virtue  of  the  provisions  of  Section  7987,  Compiled  General 
Laws,  1927,  it  is  a  crime  for  him  to  perform  any  of  the  duties  of  the  office 
before  he  is  qualified.  Since  the  mem  tiers  of  the  Barbers'  Sanitary  Com- 
mission are  State  officers  and  since  ihey  could  not  legally  perform  their 
official  duties  until  they  had  taken  the  oath  and  ttualified,  which  in  this  case 
was  June  19,  21  and  24,  it  is  my  opinion  that  they  are  not  entitled  to  be  paid 
any  compensation  for  any  part  of  the  month  during  which  they  had  not 
qualified  to  legally  fulfill  the  duties  of  their  office. 

This  opinion  does  not  conflict  with  my  previous  opinion  of  June  5,  since 
that  opinion  related  solely  to  emplo\ees  of  the  Board  and  not  to  State  officers. 

July  20,   1939—0-482. 

BARBERS'  SANITARY  COMMISSION  NOT  AUTHORIZED  TO  PAY 
BILLS  INCURRED  BY  OLD  BOARD 

Dear  Sir; 

I  am  in  receipt  of  your  letter  of  the  19th,  in  which  you  state  that  there 
is  approximately  $1300  due  for  salaries  for  May  and  other  expenses  incurred 
by  the  State  Board  of  Bariwr  Examiners  tmder  Chapter  14650,  Acts  of  I93L 
and  slate  that  there  is  no  money  collected  under  the  provisions  of  this  chapter 
to  pay  these  bills.  You  inquire  as  to  whether  or  not  the  Barbers'  Sanitary 
Commission  could  pay  these  bills  out  of  moneys  eoUecied  under  or  appro- 
priated hy  Chapter  1918S,  Acts  of  1939,  creating  the  Barl>crs  Sanitary  Com- 
mission.    Section  22  of  this  Act    provides  as   follows: 

"Section  2Z.  Rec-EJPts  a  no  Theik  Disposition. — All  moneys  received 
by  the  Commission  under  this  Act  shall  be  paid  (o  the  Secretary  of  the  Com- 
mission, who  shall  give  a  receipt  for  the  same  and  shall  at   the  end  of  each 
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month  report  to  the  State  G)nnptroncr  the  total  amount  of  money  receivf<l 
b.v  him  on  behalf  of  the  Conimission  from  all  sotirccs,  anci  sliall  at  the  Mine 
time  tieposit  with  the  State  Treasurer  the  entire  amount  of  such  rcceiirts, 
and  the  State  Treasury  shall  place  the  money  so  received  in  a  special  fund 
known  as  the  'Barbers'  Sanitary  Commission  Fund,'  which  fund  is  hereby 
created.  Such  fund  shall  be  expended  in  accordance  with  law  for  all  nec- 
essary and  proper  expenses  in  carrying  out  the  provisions  of  this  Act  upon 
proiKT  claim  approved  by  said  Commission,  or  a  finance  committee  thereof, 
and   is   liereby  annually  appropriated   for  such  purposes." 

I  do  not  find  any  provision  in  this  Act  allowing  the  Barljers'  Sanitary 
Commission  to  pay  the  bills  incurred  by  the  State  Board  of  Barber  Ex- 
aminers under  the  1931  Act.  It  is  therefore  niy  opinion  that  these  hills 
cannot  be  paid  out  of  moneys  collected  imder  or  apjiropriated  by  Chapter 
19183. 

July  26.  1939— 0-«97. 

REGISTERED  BARBER  MAY   PRACTICE  FINGERWAVING  OR 

SETTING  HAIR 

(Jfiitkmeii: 

I  am  in  receipt  of  your  letter  of  the  25th,  in  which  yuu  inquire  as  follows: 

"This  is  to  advise  that  I  am  in  receipt  of  a  letter  from  Mr,  C.  S, 
Hammons,  President  of  this  Commission,  requesting  that  I  ascertain  from 
you  an  opinion  relative  to  whether  or  not  under  the  Barbers'  Sanitary  Com- 
mission Act  of  1939,  a  registered  barber  has  the  right  tn  practice  linger  waving 
or  waving  and  setting  the  hair  of  his  patron.  This  reference  is  made  in  the 
law  under  Section  2,  paragraph  2 ;  and  Section  7,  para^aph  2,  cc^y  of  which 
I  am  enclosing  herewith." 

Section  2  of  Chapter  19183  Laws  of  Florida,  Acts  of  1939.  provides  in 
part  as   follows : 

'■.Anyone  or  any  combiration  of  the  following  practices  ( when  not  done 
for  the  treatment  of  disease  of  physical  mental  ailments  and  when  done  lor 
payment  either  directly  or  indirectly  or  without  payment  for  the  public) 
constitutes  the  teaching  and  practice  of  barbering. 

'"Shaving,  or  trimming  the  beard  or  cutting,  waving  or  Ixibbing  the  hair." 
It  is  therefore  my  opinion  that  under  this  section  a  qualified  barber  reg- 
istered  under  the   1939  Act  does  have  the  right  to  practice  tingerwaving  or 
waving  or   setting  the  hair  of  his  patrons,  as  this  is   part  of  the  dcftnitiun 
of  barbering  in  the  Act. 
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October  30,  1939— 0-64^. 

coNSTRucrrov  of  law  re:  payment  of  expenses  and 

MAKING  REPORT  TO  GOVERNOR 
JJeor  Sir: 

I  am  in  receipt  of  your  tetter  of  the  twenty-seventh  in  whiirli  yoa  state 
that  under  Section  14  of  Chapter  19183.  Acts  of  1939,  "The  Barbers'  San- 
itary Commission  Bill,"  each  regisleretl  l>arl>cr  is  rttjuired  annually,  uii  or 
before  July  lirst  of  each  year,  to  renew  his  or  her  certificate  of  registration 
antl  pay  the  required  fee,  and  because  of  this  provision  of  the  law  prairttcaily 
all  thf  revenue  of  this  tlepartnient  is  paid  on  July  I'rst  of  each  year.  Yoti 
fnrtlier  tailed  my  attention  to  the  last  portion  of  sairl  section  which  provided 
that  whatever  amount  any  memlier  of  the  commission,  or  its  Secretary,  shall 
receive  in  one  calendar  year  as  compensation,  salary  and  extwnse  money, 
slull  be  deemed  and  held  to  be  accet>ted  in  full  and  fmal  payment  of  all  com- 
pensatitin,  salary  and  expenses  due  such  memlver,  etc. 

Yoit  asked  my  opinion  as  to  whether  or  not  the  payment  to  the  Com- 
tniiision,  or  its  Secretary,  shall  be  computed  on  a  calendar  year  from  Jannary 
first  to  December  thirty-tirst,  or  from  some  other  annual  perifwl,  and  also, 
whether  or  not  tiie  annual  report  required  to  lie  made  In  tiie  Governor  and 
the  surplus  fund  transferred  to  the  General  Revenue  Fund  under  Section  21 
of  the  .-^ct  shall  be  based  on  a  calendar  year  beginning  January  first  and  end- 
ing December  thirty-first  or  some  other  annual   period  of  the  jear. 

In  answer  lo  your  first  inquiry,  I  would  state  tliat  a  reading  of  the  whole 
bill  discloses  that  it  was  the  intention  of  the  Legislature  for  the  exi>enses  of 
this  Board  to  be  paid  out  of  the  revenue  it  collected  with  the  exceptioti  of 
small  appropriations  provided  in  Section  25  of  the  Act,  It  was  also  the  in- 
tention of  tile  Legislature  that  this  Board  should  perform  its  duties  through- 
out the  year.  Yet,  if  the  strict  wording  of  Section  il  be  fiijlovved,  and  the 
surplus  fund  turned  into  the  General  Revenue  Fund  at  the  end  of  the  calendar 
year:  ttt-wnt,  Decenilier  thirt>-first,  then  the  Board  would  have  no  revenue 
to  operate  with  for  the  succeeding  si,"!  months  until  the  first  of  Jn!y.  It, 
therefore,  appears  to  me  that  although  the  Les^islature  used  the  word  calendar 
year  that  it  intended  that  the  affairs  of  this  Board  should  be  conducted  on 
the  fiscal  year  as  all  other  Boards  are  conducted  :  that  is,  from  and  including 
July  first  until  and  including  June  thirtieth  of  each  year,  h  is,  therefore,  my 
opinion  that  the  payment  to  the  Commission,  or  its  Secretary,  shall  lie  computed 
not  from  and  including  January  first  to  and  including  Dccendier  thirty-lirst,  but 
frutn  arid  including  July  tirst  to  and  including  June  thirtieth,  and  that  the 
ajinual  report  required  to  be  made  to  the  Governor  and  the  surplus  fund 
required  to  be  transferred  to  the  General  Revenue  I'und  shall  be  based  on 
the  fiscal  year  beginning   July   first  and  ending  June  thirtieth   of  each  year. 
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August  1.   IV4U— 0-8R5. 

QUAUKI  CAT  IONS    PRESCRIBKI)    FOR    TAKING    K.KAMI  NATION" 
FOR   REGISTRATION  AS  A    BARBER 

lii'Htlfmeit: 

Tliis  h  in  rtpl>   to  yoiir  kiter  iif  Jutj  31. 

In  your  tetter,  you  refer  to  a  jinil)U-m  coiincetcil  wiili  ati  appUcation  to 
dke  an  examination  for  a  certiticale  of  rcg&itration  ua  a  ItarU-r  iiuiter  Oiii[>tcr 
I918J,  Laws  of  Florida,  Acts  of  1939.  Vuu  state  that  tlie  ai>|ilicanl  |irac- 
ticcd  liarhering  in  the  State  of  Florida  for  appro xinjaiclj  twenty- live  years 
prior  Ur  WM\,  when  he  ceased  harlicring.  He  lias  not  practiced  wwe  thai  time 
and  lias  never  (jualiiicd  under  |)ri)visi()ns  of  Chapter  14650,  Lj\v«  of  Florida, 
Acts  of  19.11,  and  has  never  rccciverl  a  certilicate  of  registration  as  a  hartwr 
or  an  apprentice  I»arl)er  and  is  not  graduated  from  a  scbocit  of  harlieriiig 
approved  by  the  Cotnmission.  Vou  request  my  c^ttioti  »  to  whether  ihc 
applicant  is  entitled  to  take  the  examination  under  Chapter  I<*tfU.  without 
first   graduating    fronj    a   .school    of    larltcring   approved   by    the   C<imtiii>sJ(Wi. 

Section*  5  and  6  of  Chapter  19183  read  as  follows: 
Barbbx  QiAUFirvTioNs 

"Section  5.  An  person  is  tgualified  to  receive  a  ccrtitrcatc  of  reiristratiiwt 
to  practice  harlwring: 

(a)  Who  is  quatilied  under  the  provisions  of   Section  6  n(  this   Act, 

(b)  Who  is  at  least  eighteen  years  of  age,  of  good  mural  character 
and  temperate  hahits;  and 

(c)  Who  has  practiced  as  a  registcrett  apprentice  for  a  |)erio(I  of  eighteen 
months  under  the  immediate  persottal  stiper^'tsion  of  a  registered  barber  ;,  and 

(d)  Wlio  ftas  passed  a  satisfactory  examination  cond<icted  h>  I  he  Com- 
mission to  determine  his  or  her  fitness  to  practice  barhering; 

(c)  An  applicant  for  a  i-ertificate  of  registratiofi  to  prartice  as  a  reg- 
istered t>arl>cr  who  fails  to  pass  a  satisfactory  examination  conducted  by  the 
Commission,  must  continue  to  |>ractice  as  an  apprentice  for  an  additional  six 
months  K-forc  he  is  again  entitled  to  take  the  examination  for  a  regiitereil 
barber. 

.■\prRF.NTirE    QliAl.lI'lCATIONS 

"Section  6.  .\ny  person  is  qualilied  to  receive  a  certiticale  of  regis- 
tration as  a  registered  apprentice : 

(a)  Who  is  at  least  sixteen  and  one-half  years  of  age,  and 

(b)  Who  is  of  good  moral  character  am.!  ten^ieraie  habits,  and 

<c)  Who  has  graduated  from  a  school  of  barhering  approved  b;  the 
Commission,  and 

(d)  Who  has  passed  a  satisfactory  examination  condlK'tcd  by  tJtc  Cum- 
mission  to  determine  his  or  her  fitness  to  practice  as  a  registered  apprentice. 
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(e)  Who  can  furnish  to  the  Comniisston  a  certiiicate  from  a.  practicing 
medical  doctor  of  this  State  dated  not  more  than  ten  days  prior  to  the  date 
of  the  application  attesting  that  he  or  she  is  tree  from  an  contagious  or  in- 
fectious disease. 

(f)  An  applicant  for  a  certificate  of  registration  to  practice  as  an  ap- 
prentice in  a  barber  shop  who  fails  to  pass  a  satisfactory  examination  is  re- 
quired to  complete  a  further  course  of  study  and  practice  of  not  less  than 
five  himdred  hours,  to  he  completetl  within  six  months,  of  not  more  than 
eight  hours  in  any  working  day  in  a  school  of  barbering  approved  by  the 
Commission." 

The  intent  of  the  Legislature,  expressed  in  the  statutory  provisions  above 
set  forth,  was  obviously  to  require  training  and  experience  as  a  prerequisite 
to  taking  an  examination  for  a  certificate  of  registration  as  a  barber.  Those 
provisions  of  Section  6  requiring  persons  to  be  graduates  from  a  school  of 
barbering  approved  by  the  Commission  in  order  to  take  the  examination  as 
a  registered  apprentice  bariier,  as  well  as  the  provisions  of  Section  5  re- 
quiring an  applicant  for  registration  as  a  barber  to  practice  as  a  registered 
apprentice  for  a  period  of  eighteen  months,  were  undoubtedly  intended  by  the 
Legislature  to  apply  to  persons  who  have  had  no  previous  active  experience 
as  barbers.  That  is  the  only  construction  which  could  l>c  placed  on  such 
provisions,  without  rendering  such  requirements  subject  to  grave  constitu- 
tional objections.  Such  provisions  could  not  have  lieen  reasonably  intended  to 
apply  to  one  who  has  earned  his  livelihood  as  a  barber  for  twenty-five  years 
or  for  any  extensive  period  of  lime. 

It  is  my  opinion  that,  while  the  person  to  whom  you  refer  in  your  letter 
would  not  be  entitled  to  certificate  of  registration  without  examination  under 
Section  12  of  Chapter  19183,  he  would  be  entitled  to  take  the  examination 
for  such  a  certificate  under  that  statute.  The  applicant,  concerning  whom  you 
inquire,  is  rK>t  a  l)cginner,  and  the  provisions  requiring  him  to  be  a  graduate 
of  a  school  of  barbering  and  to  serve  an  apurenlicesbip  of  eighteen  months 
could  not.  therefore,  apply  to  him.  His  twenty-five  years  in  the  active  prac- 
tice of  barbering  is  easily  the  equivalent  of  such  training  and  apprenticeship 
and  the  intent  of  the  Act,  constitutionally  construed,  would  not  only  au- 
thorize, hut  require,  the  Barbers  Sanitar>-  Commission  to  permit  the  applicant 
to  take  an  examitiation. 
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June  19,   19J?— O-390 

BEVERAGE  ACT— DECREES  OF  OFFENSKS  AND   PENALTIES 

THEREFOR 

Dear  Sir: 

Supplementing  my  letter  of  June  1  in  reply  to  your  letter  of  May  31  in 
regard  to  the  above  subject,  I  find  that  the  questions  have  been  clartlred  by 
Chapter  19301,  Section  3,  General  Acts  of  1W9,  amending  Section  IS  of  Qiap- 
tcr  1677A,  to  provide  tliat  a  false  entry  or  a  wilful  violation  of  the  beverage 
Act  as  amended,  in  regard  to  excise  taxes,  shall  \k  a  felony  punishable  upon 
conviction  by  imprisonment  in  the  State  Prison  for  not  exceeding  »ive  year* 
or  by  fine  not  exceeding  $5,000.00,  or  by  both  imprisonment  and  tine:  thai 
the  violation  of  any  other  provision  sliall  be  a  misdemeanor  punishable  ut>on 
conviction  by  imprisonment  in  the  county  jail  not  exceeding  six  months  or 
by  fine  not  exceeding  $500.00,  or  by  Iwth  line  and  imprisonment.  The  same 
section  provides  for  punishment  of  second  offenses  by  imprisonment  not  ex- 
ceeding one  year  in  the  State  Penitentiary  or  a  fine  not  exceeding  $5,000.00, 
or  by  both  imprisonment  and  fine. 

Section  6  of  the  new  Act  provides  for  punishment  of  conspiracy  to  violate 
the  Act  by  imprisonment  not  exccetling  six  months  in  the  county  jail  and  by 
fine  not  exceeding  $500.00  in  cases  of  a  conspiracy  to  commit  a  misdemeanor 
under  the  Act  and  b\-  imprisonment  in  the  State  Penitenitarj'  not  to  exceed  one 
year  or  by  fine  not  to  exceed  $5,000.00  or  by  both  fine  and  imprisonment,  in 
case  of  conspiracy'  to  commit  a   felony  under  the  Act. 

Section  15  (d)  makes  it  an  offeflse  to  refuse  to  permit  certain  inspections. 

The  Act  of  1939,  therefore,  will  control  the  degree  of  offenses  and  the 
penalties  in  cases  of  unlawful  conduct  after  its  effective  date  July  12,  1939. 

Concerning  offenses  before  that  date,  I  think  the  construction  suggi'sted 
in  Mr.  Anvil's  memorandum  enclosed  with  your  letter  is  sound  in  the  or- 
dinary case,  to-wit :  that  a  sale  before  that  date  of  beverages  subject  to  tax 
upon  which  the  tax  is  not  paid  is  a  f dotty,  and  that  the  possession  thereof 
before  that  date  by  other  than  a  licensee  is  3  iTiisdcmeanor,  although  the  Avt 
of  1935  as  amended  by  Chapter  18015,  Acts  of  1937,  is  subject  to  the  further 
interpretation  than  the  possession  of  such  beverages  during  (be  period  of  op- 
eration of  the  penal  section  of  that  Art  could  be  a  felony  if  the  acquisition 
and  possession  of  such  beverages  was  wilfully  unlawful,  that  is,  with  knowl- 
edge that  the  beverages  were  subject  to  a  tax  and  the  taxes  were  not  paid. 
and  with  intent  to  evade  the  law. 

Of  course,  in  reference  to  prosecutions  after  the  effective  date  of  tlie 
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latest  Act,  3011  should  consider  carefully  whether  lliej'  may  be  mainlained, 
that  is,  whether  the  new  Act  will  be  an  ex  post  facto  law  with  regard  to 
offenses  committed  before  its  efTective  date,  on  which  point  1  have  made  no 
examination  and  render  no  opinion. 

The  General  Acts  are  now  being  printed  in  leaflet  form  and  I  am  in- 
formed by  the  Secretary  of  State  will  be  ready  for  distribution  in  about 
two  weeks. 
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State  Officers  —  Board  of  Administration 

January  20,    1939— 0-21. 
CHAXGE  OF  INVESTMENT 
Dear  Sir: 

This  is  in  reply  to  your  letter  of  January  13,  1M9,  in  which  you  advise 
that  Putnam  County  owns  twenty-six  Broward  County  bonds.  You  wish 
to  be  advised  as  to  whether  or  not  it  will  be  possible  to  ( I )  sell  these  Imnds 
and  use  the  proceeds  to  purchase  Putnam  County  securities,  or  {2\  ex- 
change these  bonds  for  other  Putnam  Coimty  securities. 

The  ,^ttomey  General's  office  has  ruled  that  investments  may  not  Ije  sold 
at  a  price  of  less  than  par.  If  these  Iwnds  can  be  sold  at  par  or  above, 
the  proceeds  may  be  invested  in  Putnam  County  securities.  The  .Attorney 
General's  office  also  has  held  that  it  is  Ixiyond  the  power  of  the  Board  of 
Administration   to  change  the    form   of  investments. 

In  the  case  of  State  ex  rel.  Pinellas  County  v.  Sholt^,  155  So.  736,  the 
Supreme  Court  of  Florida  held  that  the  proper  procedure  would  l>e  for  the 
Board  to  file  a  bill  in  equity  submitting  to  the  chancellor  the  advisability  of 
making  a  change  in  the  form  of  investment.  Subsequent  to  this  decision,  the 
19,17  Legislature  passed  an  ,Act  authorizing  the  Board  of  .'Vdministration  to  ex- 
change bonds  in  interest  and  sinking  fund  acc<:>unts  for  refunding  Iwnds. 
You  will  note  that  this  statute  did  not  authorize  the  exchange  of  the  Ijonds 
of  one  county  for  bonds  of  another  county. 

January  25,    1939— O-30. 

FILING  PROOF  OF  CLAIM  AGAINST  BANKRUPT  MLtNICIPALITY— 
GULFPORT,   PINELLAS  COUNTY 

Dear  Sir: 

In  reply  to  your  letter  of  January  24,  1939,  enclosing  form  of  proof  of 
claim  against  the  Town  of  Gulf  port,  on  $20,000  Gulf  port  bonds  held  by  the 
Board  of  Administration,  in  an  investment  account  for  Pinellas  County  bonds. 

You  ask  to  he  advised  as  to  whether  or  not  the  Board  of  Adminis- 
tration would  have  authority  to  execute  and  file  such  proof  of  claim.  I  am 
of  the  opinion  that  the  Board  of  Administration  has  such  authority.  The  forni 
of  proof  of  claim  is  enclosed. 


«.),— \ 
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February  16,  1939—0-58. 

PUBLISHING  ADVERTISEMENTS  FOR  BOXD  OFFERINGS— 
SUMTER  COUNTY 

Dear  Sir: 

This  !•;  in  reply  to  your  letter  dated  today,  enclosing  resolution  of  the 
BoanI  of  Coiinly  Commissioners  of  Sumter  County,  datetl  January  14,  1939, 
and  resolulion  of  the  same  Board  of  County  Commissioners,  dated  February 
7,  19J9,  re<|uesting  the  Board  of  Administration  to  advertise  inviting  bond 
offerings. 

Vou  ask  fitr  my  written  opinion  on  three  questions  concerning  the  author- 
ity of  the  Board  of  Administration  to  publish  advertisetnents  inviting  bond 
offerings. 

Section  17  of  Chapta-  IMSd,  Laws  of  Florida,  Acts  of  1929  (Board  of 
Administration  Act),  authorizing  the  investment  of  funds  in  the  hands  of  the 
State  Treasurer,  as  County  Treasurer  Kx  Officio,  impliedly  authorijes  the 
Board  of  .Adniinistratior)  to  publish  advertisements  inviting  Wnd  offerings. 
I  am  of  the  opinion  that  this  [lower  to  publish  such  advertisements  may  be 
exercised  independently  of  any  request  by  the  County  Commissioners,  and 
that  the  Board  of  Administration  may  modify  the  language  in  the  form  of 
advertismcnt  suggested  by  the  county,  so  as  to  include  all  Ijond  issues  of  the 
county.  1  am  also  of  the  opinion  that  the  Board  of  Administration  is  legally 
authorized  to  publish  the  form  of  advertisement  enclosed  in  your  letter. 

February  20,  1939— 0-S2. 

FUNDS  LEVIED  SOLELY  FOR  PAYMENT  OF  REFUNDING  BONDS, 

NOT  LEGALLY  APPLICABLE  UNREFUNDED  BONDS 

OR  INTEREST  COUPONS 

Dear  Sir: 

Your  letter  of  February  15,  1939,  enclosed  certified  copy  of  a  resolution 
of  the  Trustees  of  Atlantic-Gulf  Special  Road  and  Bridge  District,  requesting 
the  Board  of  .Administration  to  purchase  $600  par  value  interest  coupons  for 
the  stim  of  $300.  Coupons  were  detached  from  the  original  bonds  prior  to 
the  refunding  of  the  issue.  Your  letter  states  that  the  only  funds  in  the 
hands  of  the  State  Treasurer,  as  County  Treasurer  Ex  Officio,  are  funds 
specifically  appropriated   for  the  rcfimding'  bonds. 

You  ask  to  be  advised  as  to  whether  or  not  the  Board  of  Administration 
can  legally  pay  the  aforementioned  coupons  out  of  the  available  funds. 

I  am  of  the  opinion  that  the  Board  of  .Administration  is  not  authorized 
to  make  this  pajirtent.  Funds  levied  and  appropriated  solely  for  the  payment 
of  refunding  Ijonds,  are  not  legally  applicable  to  the  payment  of  the  un- 
refunded  bonds  or  interest  coupons  cietached  therefrom.  See  State,  ex  rei. 
Lawlcr  v.  City  of  iVett  Palm  Beach,  I7i  So.  7J7. 
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February  20,  1939-0-51. 
RE  APPROPRIATION   OF  TAXES— BROWARD   COUNTY 
Dear  Sir: 

This  is  in  reply  to  your  letlor  of  February  10,  1939.  It  ajipfars  tliat  d 
special  lax  was  levied  for  the  payment  of  certain  lionds  and  coupons  held 
by  Mr,  Mitlcndorf.  The  tax  was  levied  pursuant  to  peremptory  writ  of 
mandauius,  and  the  colleetioas  exceeded  the  amount  of  the  relator's  claim, 
leavinjT  an  unexpencJerl  balance  in  the  hands  of  the  Hoard  of  Adininisiralion. 
Mr.  Miltendorf  has  now  proaired  a  peremptory  writ  of  mandamys  cunimand- 
iiig  a  tax  levy   to   pay   certain  other  tuinds   and  coupons  held    \i\    hi,)i. 

You  ask  to  be  advised  as  to  whether  or  not  it  would  l>c  possible  lo  hm.- 
this  I)a lance  for  the  payment  of  the  lionds  and  coiiixwis  involved  in  the  second 
mandamus  proceedings,  thus  relieving  the  county  from  levying  an  additional 
tax. 

I  am  of  the  opinion  that  the  Board  of  County  Conmiisstoners  of  Broward 
County  may,  as  an  alternative,  appropriate  the  unexpende«l  Ijalance  of  the 
tax  heretofore  collected,  to  the  payment  of  the  securities  involved  in  the 
second  peremptory  writ  of  mandamus  and,  to  that  extent,  relieve  ihe  county 
from  the  necessity  of  the  tax  levy  commanded  in  ihe  pwremptory  writ.  See 
case  of  State,  c.r  re/.  Harris  t:  City  of  Fort  Pit-rcf,  14^  So.  S.^X. 

April  1,  1939—0-132, 
BONDS— PROCEDURE   TO   FOLLOW   IN    PURCHASING 
Dear  Sir: 

This  is  in  reply  to  your  letter  of  March  13,  readinir  as  follows: 

"With  respect  to  budgets  adopted  by  the  several  counties  relative  to  in  I  crest 
and  sifAing  funds  of  road  and   bridge  lionds.  the   following   conditions  exist: 

"1.  Some  of  the  counties,  by  resolutions,  have  rejected  the  provisions  of 
the  Kanner  Bill,  Chapter  15891,  Acts  of  1933,  and  have  appropriated  gasoline 
tax  funds  in  their  budgets  to  interest  and  sinking  fund  requirements, 

"2.  Some  of  the  counties,  by  resolutions,  have  accepted  the  provisions  of 
the  Kanner  Bill  and  did  not  appropriate  gasoline  taxes  in  their  budgets  for 
bond  debt  service, 

"3.  A  few  of  the  counties,  by  resolutions,  accepted  the  provisions  of  the 
Kanner  Bill  and  also  appropriated  gasoline  tajc  furn^  in  their  budgets  to 
interest  and  sinking   fund  requirements  of  bonds. 

"As  requested  by  the  Board  of  Administration  at  a  meeting  held  March 
9,  1939,  please  advise  the  procedure  you  consider  best  for  the  Board  of  Ad- 
ministration to  use  in  purchasing  bonds  under  each  of  the  three  classiticationfl 
mentioned  above." 
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Under  the  conditions  set  forth  in  numbered  paragraph  1,  it  is  not  neces- 
sary [hat  the  Board  of  Administration  go  tlirongh  any  particular  formality 
before  purchasing  bonds.  As  trustees,  they  arc  bound  to  exercise  reasonable 
business  judgment.  In  the  exercise  of  this  power,  the  Board  is  authorized 
to  send  out  requests  for  offerings  to  bondholders  or  bondbrokers,  or  tlie  Board 
may  publish  a  notice  calling  for  offerings,  or  it  uiay  adojit  both  of  the  above 
mentioned  methods.  The  methods  employed  by  the  Board  to  obtain  offerings 
of  bonds  is  a  matter  in  its  discretion,  for  the  Act  lays  down  no  mandatory 
procedural  requirements  respecting  the  investment  of  interest  and  sinking 
funds. 

Under  the  conditioos  set  forth  in  numbered  paragraph  2,  it  is  necessary 
for  the  Board  of  Administration  to  comply  with  certain  formalities  in  pur- 
chasing bonds  with  Kanner  Bill  fimd?;.  These  requirements  are  set  forth  in 
Section  14  of  Oiapter  I448fj,  Laws  of  Florida,  .'\cts  of  1929,  as  amended, 
and   include  the  publication  of   a  newspaper  notice. 

Under  the  conditions  set  forth  in  nuniliered  paragraph  3,  it  is  not  at  all 
certain  that  these  funds  are  available  for  the  purchase  of  lx>nds  under  the 
Kanner  [-1111,  for  in  the  case  of  State,  ex  re  I.  Florida  \atwnat  Bank  v.  S  holts, 
J56  So.  J5,  the  Supreme  Court  held  thai  where  the  gasoline  taxes  have  been 
duly  budgeted  and  appropriated  in  the  county's  annual  budget,  the  county 
could  not  thereafter  direct  that  these  funds  be  used  for  the  purchase  of  bonds 
under  the  Kanner  Act,  On  the  other  hand,  it  is  not  certain  that  these  funds 
are  properly  in  the  interest  and  sinking  fund,  for  in  the  case  of  Stolf,  ex  rel. 
Wall  1'.  Sbolt:,  {60  So.  AV",  the  Supreme  Court  held  that  where  a  county  had 
inadvertently  budgeted  its  gasoline  taxes  to  the  payment  of  bonds,  it  could, 
by  subsequent  nunc  pro  tunc  order,  withdraw  this  appropriation  and  make 
the  funds  available  for  the  purchase  of  l>onds  under  the  Kanner  Act.  In  view 
of  these  decisions  and  the  uncertainty  as  to  what  the  Court  might  hold,  where 
the  appropriation  of  the  gasoline  taxes  to  the  payment  of  tends  and  the  adop- 
tion of  the  Kanner  Act  occur  simultaneously,  the  safest  procedure  to  follow 
would  be  for  the  Board  of  .administration  not  to  use  these  gasoline  taxes  tor 
investment  purposes,  unless  and  until  the  county  had  invoked  its  power  to 
partially  remind  its  action  in  operating  under  the  Kanner  Act,  by  authorizing 
a  transfer  of  Kanner  Rill  funds  to  the  interest  and  sinking  fund.  After  this 
step  is  taken,  the  Board  may  f«)l!ow  the  same  procedure  as  is  set  forth  in 
answer  to  the  first  numbered  paragraph  of  your  letter. 

April  19.   1939—0^9. 

TRANSFER  OF  FUNDS  AND   PURCHASE  OF  BONDS— 
HERNANDO  COUNTY 

Dear  Sir: 

In  your  letter  of  April  19  j-ou  ask  to  be  advised  as  to  whether  or  not  the 
Board    of   .»\dministration   is  authorized    to   comply    with   a    resolution    of   the 
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Board  of  County  Commissitmcrs  of  Hernando  County,  retiuesiing  it  to  iransfcr 
fumis  from  ihe  Kanner  Bill  account  of  the  county  to  the  luteresl  and  Sinking 
Ftmil  thereof,  and  to  purchase  and  cancel  certain  c<iunty  niad  honds  which 
were  accepted  in  payment  of  taxes  and  are  now  held  hj  tlic  Board  of  Couniy 
Commissioners,  at  a  definite  price,  which  price  is  in  line  with  tlic  current 
market  price  thereon, 

I  am  of  the  opinion  that  the  Board  of  Administration  is  legally  authorised 
to  comply  with  the  provisions  of  the  aforesaid  resolution  and  make  I  he  trans- 
fer, purchase  and  cancellatioti  called   for  tlierein. 

April  22.  1939— O-850. 

APPLICATION    OF    SPECIAL   LEVY    COMMANDED    IN    CASE   OF 

MEREDITH  V.  ST.  LUCIE  COUNTY— TWO  CASES— NO. 

598-L  AND  664- L— CIRCUIT  COURT  ST.  LUCIE 

COUNTY 

Dear  Sir: 

From  yonr  letter  of  March  28,  the  resolution  cntlosefl  therewith  and  the 
information  subsequently  furnished,  it  appears  that  Meredith  procured  a  per- 
emptory wirt  of  mandamus  against  the  county  cotivmissitjiiers  of  St.  Lucie 
Coimty,  commanding  a  .special  tax  levy  for  the  payment  of  certain  dvscrihcd 
original  bonds  of  St.  Lucie  County  Special  Road  and  nridRc  histrict  No. 
5  bonds  owned  b>-  liiro.  The  tax  was  levied  and  the  proceeds,  aniounlinif  lo 
$25,966.40.  are  held  by  the  Board  of  .Administration.  The  attorneys  for  the 
relator  and  the  county  have  executed  a  ."stipulation  consenting  lo  the  use  of 
these  funds  for  the  payment  of  any  coupons  clipped  from  these  St.  Lucie 
County  SiJccial  Road  and  Bridge  District  No.  5  refunding  Ixinds,  which  may 
he  presented  directly  lo  the  Board  of  Administration  or  to  the  pajing  agent. 
The  total  past  due  interest  on  the  entire  issue  of  refunding  Ixmds  amounts  to 
$40,680,  but  the  past  due  interest  coujxins  on  the  refunding  bonds  that  have 
actually  been  exchanged  amount  to  only  $20,580,00. 

The  funds  involved  are  the  proceeds  of  a  levy  made  es])edally  fur  re- 
lator's Ivenetit,  pursuant  to  a  peremptory  writ  of  mandamus,  and  the  other 
creditors  ha^•e  no  rights  in  or  to  the  proceeds  thereof.  Through  the  stip- 
ulation, the  relator  and  the  county  which  levied  the  tax  liave  conscnlcd  t'j 
the  use  of  the  funds  in  payment  of  interest  on  exchanged  refunding  Uinds 
issuetl  to  take  the  place  of  the  issue  of  bonds  of  which  some  arc  dcscril»«l  in 
the  peremptory  writ. 

You  ask  to  be  advised  as  to  whether  the  Board  of  Administration  may 
comply  with  the  provisions  of  the  stipulation.  Since  no  other  creditor  lias 
a  specific  interest  in  the  funds,  and  since  the  county  which  levied  the  tax  and 
the  tiondholder  for  whose  benefit  it  was  made,  have  agreed  to  the  nsc  of 
the  funds  for  the  payment  of  interest  on  refunding  bonds,  I  see  no  legal 
objection  lo  the  use  of  the  funds  as  contemplated  by  the  stipulation. 
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It  will  be  necessary  for  the  Board  of  Administration  to  bt-  furnished 
with  the  exact  descriptitm  of  the  interest  coupons  which  are  to  l^e  paid,  In- 
astiiueh  as  Section  15  of  the  Board  uf  Adininistratioii  Act  requires  the  war- 
rant to  descritie  the  particular  securities  to  be  paid. 

What  has  been  said  above  regarding  Special  Road  and  Bridge  District 
Ko.  5  is  also  applicable  to  the  special  tax  levied  to  pay  certain  descriljed 
cotintywide  bond*  of  St.  Lucie  County. 

June  23.   193<>— 0-389. 

DUTIES  OF  THE  BOARD  WITH  RESPECT  TO  PAYMEXT  OF  IN- 
TEREST AN'D  PRINCIPAL  ON  REFUNDING  AND 
ORIGLVAL  BONDS 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  June  23,  1939,  requesting  in,<;tructions  as  to 
the  duties  of  the  Board  with  respect  to  the  disbursement  of  funds  under 
certain   factual   conditions  stated  therein. 

It  seems  clear  that  in  a  county  or  district  where  all  original  bonds  have 
been  surrendered  and  exchanged  for  refunding  bonds,  that  funds  in  the  Kanner 
Bill  account  may  be  transferred  to  the  interest  and  sinking  fund,  and  re- 
mitted to  the  paying  agent  to  Jiay  presently  accruing  interest  on  refunding 
bondsi,  pursuant  to  resolution  of  the  county  commissioners  requesting  that 
this  action  he  taken. 

From  the  statement  contained  in  your  letter  showing  the  requirements  of 
District  No,  8  and  the  existing  balances,  1  am  of  the  opinion  that  the  Board 
«f  Administration  would  not  lie  authorised  to  comply  with  a  resolutitm  of 
(he  county  requesting  the  transfer  uf  sufficient  funds  from  the  Kanner  Bill 
account  to  the  interest  and  sinking  fund,  to  pay  the  currently  accruing  in- 
terest on  the  issue  of  refunding  bontls.  Such  a  resolution  makes  no  provision 
for  the  interest  on  the  tinrefunded  bonds.  I  am  of  the  opinion  that  your 
first  question  with  respect  to  District  No.  S  should  be  answered  in  the  neg- 
ative. 

Answering  your  second  question  regarding^  District  N'o.  8,  1  l)eg  to 
advise  that  if  the  county  commissioners  were  to  [ass  a  resolution  authorising 
the  transfer  of  sufficient  funds  to  pay  past  due  and  currently  maturing  cou- 
pons on  the  old  lionds,  together  with  presently  accrixing  interest  on  the  re- 
futtding  bonds,  1  am  o!  the  opinion  that  the  Board  of  Administration  would 
he  authorized  to  remit  Ijoth  amounts  to  the  paying  agents.  The  statute  con- 
templates that  applicable  available  funds  will  he  remitted  to  the  paying 
agent  prior  lo  the  maturity  date.  If  the  paying  agent  is  no  longer  in  ex- 
istence, or  if  there  is  reason  to  lielieve  that  the  coupons  will  not  t>e  pre- 
sented for  payment  at  the  paying  agent  bank,  the  Board  would  l>e  justitied 
in  setting  aside  the  funds  for  the  payment  of  these  coupons  for  that  pur- 
pose, tn  the  absence  of  unusual  circumstances,  the  Board's  statutory  duty  is  to 
ren>it  the  fimds  tf>  the  paying  agent. 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL         241 


STATE  OFFICEBS  —  Board  uf  AdmlniBtraUoii 

From  your  slateraent  with  respert  to  District  No.  It),  it  ai)]Je3rs  that  cum- 
liined  funds  in  the  sinking  fund  and  in  the  Kaiiner  Bill  account  are  insuf- 
iicient  to  pay  in  full  past  dne  principal,  past  due  interest  on  original  bontl* 
and  current  interest  on  original  and  refunding  bonris.  Tlie  connty  has  asked 
tliat  sufficient  ftinds  be  transferred  from  the  Kanner  Bill  account  to  pa.v  ac- 
cruing interest  on  the  refvmding  bonds. 

Y^our  third  and  fourth  questions  are  substantially  the  same  as  to  Dis- 
trict No.  10,  as  your  first  and  second  questions  were  with  respect  lo  Dis- 
trict Xo.  8,  and  should  be  answered  in  the  same  way.  The  presence  of  past 
due  principal  would  not  justify  action  tieing  taken  which  was  not  dccmwl 
proper  where  no  past  due  pritKJpal  existed. 

Replying  to  the  first  part  of  the  fifth  question,  as  to  whether  or  not  the 
Board  would  be  justified  in  making  available  interest  at  the  refundittg  rate 
to  holders  of  interest  coupons  at  tlic  original  rate,  upon  complete  surrender 
of  the  entire  coupon,  1  am  of  the  opinion  that  such  action  is  not  authorized 
on  the  part  of  the  Board  of  Administration. 

Replying  to  the  second  part  of  the  fifth  question.  I  am  of  the  opinion 
that  interest  at  the  refunding  rate  can  l>e  made  3vailai>ale  to  the  holders  of 
original  interest  coupons,  upon  endorsement  of  the  coupon  with  llie  amount 
paid  thereon. 

Replying  to  the  third  part  of  the  fifth  question,  J  know  of  no  authority 
by  which  the  county  would  l>e  authorized  to  issue  scrip  to  take  llic  place 
of  the  unpaid  part  of  any  interest  coupon  upon  which  a  partial  payment  was 
made. 

In  reply  to  your  sixth  question,  1  am  of  the  opinion  that  where  available 
funds  arc  insufficient  to  pay  current])'  accruing  interest  on  refunding  ami 
original  bonds,  and  also  past  due  interest  on  orlgial  bonds,  the  Board  of  Att- 
ministration  may,  in  the  exercise  of  its  discretionary  [wwer  to  minimisfe  de- 
faults, apply  the  available  funds  to  the  pajment  of  cttrrent  interest  on  the 
refunding  and  original  bonds. 

Your  seventh  question  asks  if  it  is  the  mandatory  duty  of  the  Board 
to  simultaneously  remit  funds  for  the  payment,  at  face  value,  of  all  past  due 
coupons  and  currently  maturing  coupons  from  original  bonds  at  tbc  time 
remittance  is  made  for  currently  maturing  coupons  on  refunding  bonds.  If 
ample  funds  are  available,  this  question  should  be  answered  in  the  aflinna- 
tivc.  Where  ample  funds  are  not  available,  the  answer  to  this  question  is 
covered  in  my  answer  to  questions  5  and  6. 

Your  eighth  question  asks  to  be  advised  as  to  whether  or  not  past  due 
principal  must  be  paid  simultaneously  with  past  due  and  presently  accruing 
interest.  I  am  of  the  opinion  that  if  ample  funds  are  available  for  the  pay- 
ment of  all  past  due  and  presently  accruing  obligations,  lioih  prtneiiial  and 
interest,  the  Board  of  Administration  should  take  the  necessary  >tep»  to  pay 
same.  If  sufficient  funds  are  not  available  for  this  purpose,  past  due  and 
currently  accruing  interest  may  be  paid  in  preference  to  past  due  principal. 
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July  1.  1939—0-443. 

DfSTRIBLTIOX   OF  SURPLUS   FUNDS— COLL IKR   COUNTY— SEC- 
TION 14  OF  CHAPTER  144«6  AS  AMENDED— SENATE 
BILL  NO.  1218,  ACTS  OF  1939 

Dt'ur  Sir: 

This  is  in  reply  to  yotir  letter  of  June  13,  1939,  reading  as  follows: 

"The  Board  of  .Administration  has  a  surplus  over  and  above  current  in- 
terest and  sinking  fund  rttmircments  of  Collier  County  liontis  amounting  to 
approximately  $(il,OCIO,  which  surplus  has  been  accumulatinE  from  gasoline 
tax   funds  received   May  25,  1939,  and   for  several  months  prior  thereto. 

".\s  requested  by  the  Board  of  .Wrninist ration  at  a  sneeting  held  today, 
please  furnish  this  oifice  with  your  opinion  as  to  whether  or  not  the  Board  of 
Administration  would  be  legally  authorised  to  remit  $41,000  of  the  present 
surphts  to  the   Board  of  Cotmty  Commissioners  of  Ccdlier  County." 

At  the  time  the  surplus  came  into  existence.  Section  14  of  Chapter  144Bt>, 
Acts  of  1929  as  atnended,  provided  that  the  surplus  shoidd  he  remittted  to 
the  county.  On  June  9,  1939,  subsetpicnt  to  the  accrual  of  the  surplus,  Section 
14  of  said  Act  was  further  amended  hy  Senate  Bill  1218,  Acts  of  1939,  which 
provided  for  80  per  cent  of  surplus  funds  to  fro  to  the  State  Road  Depart- 
ment, for  the  construction  of  certain  roads  within  the  counti',  and  20  per  cent 
tn  go  to  Ihc  county,  for  the  construction  or  maintenance  of  roads  within  the 
county. 

The  question  for  determination  is  whether  or  not  the  $41,000  should  now 
hf  remitted  to  the  count\-  commissioners.  The  answer  depends  upon  the  effect 
of  Senate  Bill  1218  on  these  funds. 

•At  the  time  the  county  commissioners  requested  the  distribution,  it  was 
the  Board  of  .Administration's  duty  to  comply  with  the  request,  for  the  law 
then  in  effect  provided  that  the  entire  surphis  should  l)e  remitted  to  the  count)'. 
Untpiesti<*nal)ly  at  the  time  the  request  was  made,  the  county  commissioners 
had  the  right  to  have  the  Board  of  .Administration  perform  this  duty,  but 
before  the  distriliution  was  actually  made,  Senate  Bill  1218  became  a  law. 
If  this  right  was  destroyed  by  Senate  Bill  1218,  that  .\ct  must  be  given  a 
retroactive  construction.     See  59  Corpus  Juris,  1158,  25  R.  C.  L.  785. 

\  construction  which  gives  a  statute  a  retroactive  operation,  is  not  favored. 
Such  a  construction  will  not  be  applied  unless  plainly  intended  hy  the 
Legislature,  See  25  R.  C.  L.  786,  59  Conms  Juris  1161-1167,  In  Re  Seven 
Barrels  of  Wine  (Fla.  1  83  So.  627.  This  is  also  true  of  an  amendatory  .Act. 
59  Corpus  Juris  1181-1182,  25  R.  C.  L,  79S. 

I  ha\e  taken  into  consideration  the  last  paragraph  in  Section  1  of  Senate 
Bill  1218,  and  find  nothing  therein  which  expresslj.  or  by  necessary  im plica- 
tion, provides  for  retroactive  operation  to  Ije  given  to  the  .Act. 
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In  constniing  statutes  affecting  the  laws  of  dtscem  and  ilistribulioii,  it 
is  fundamental  that  the  law  in  effect  at  the  time  of  ihc  aneesttir's  death 
governs,  rather  than  the  law  at  a  subsequent  time.  18  Curpits  Juris  8(B. 
16  Amer.  Jurisprudence  787,  The  surplus  gasoline  lax  funds  should  Ix'  dis- 
tributed in  accordance  with  the  law  in  effect  at  the  time  when  the  sorphif 
accrtted,  rather  than  in  accordance  with  a  suUs«iTienl  law. 

July    1.   1939-0-444. 

DISTRIBUTION  OF  SURPLUS  GASOLINE  TAX   FUNDS— SKN ATE 

BILL  1^18,  ACTS  OF  1939— HAW  CREEK  SPECIAL  ROAD 

AND  BRIDGE  DISTRICT 

Dear  Sir: 

From  jour  letter  «f  June  16,  1939,  it  appears  that  hmds  for  the  pay- 
ment of  July  1st  interest  on  the  Iwnds  of' this  district  have  liet-n  remitted  to 
the  paying  agtnt ;  that  the  January  interest  will  amount  to  $2580.01),  that 
fourteen  Imnds  mature  on  July  1,  1940;  that  the  existing  balance  to  the  credit 
of  the  district  is  $37,631.78,  and  that  the  district  receives  gasoline  taxes  each 
month,  ranging  from  $1700,00  to  $2000.00.  The  county  commissioners  tlid, 
on  June  5,  1939,  request  the  Board  of  .Administration  to  remit  tn  them  $10,00!1.00 
of  surplus  funds,  pursuant  to  the  provisions  of  Cliapter  14486,  Laws  of  Morida, 
.-^cts  of  1929,  as  amended.  The  bonds  of  this  district  mature  serially,  with 
apt»ro,\imately  the  same  niiml)er  maturing  each  year  tmtil  1946,  when  the 
last  bonds  of  the  issue  become  due  and  payable. 

You  ask  to  be  advised  as  to  how  to  determine  whether  or  m"*!  a  surplvifi 
exists,  and  als<5  to  be  advised  as  to  the  auihurity  of  the  lUiard  of  .-Sd  niiiis- 
t ration  to  comply  with  the  request  of  the  county  commissioners. 

Funds  to  the  credit  of  the  district,  and  any  funds  hereafter  credited  to  it, 
should  be  so  administered  that  currently  maturing  principal  and  interest 
will  1)e  paid  on  the  due  date,  and  so  that  an  adequate  linking  fond  will  l>e 
maintainiMi  to  redeem  futtire  maturing  btjnds.  When  adequate  funds  for 
these  purposes  have  l>een  set  aside,  any  additional  gasoline  taxes  received  hy 
the  Board  of  Administration  constitutes  surplus  funds  witliin  the  meatiing  of 
that  term  as  used  in  Section  14  of  Chapter  14486,  Acts  of  19^  as  amended. 

The  .\ct  is  silent  as  to  how  often  the  determination  and  the  disirihutiun 
of  stu^lus  gasoline  ta.xes  should  l)e  made,  and  the  Board  has  a  measitre  of 
discretion  in  this  matter.  It  should  l>e  so  exercised  as  tf>  assure  the  prompt 
payment  of  interest  and  principal  as  it  matures  and  the  maintenance  of  an 
adequate  sinking  fund  for  the  redemption  of  future  maturing  lK>nd<i  of  issues 
of  term  twnds.  Thus  it  is  apparent  that  this  district  has  a  surplu.*  consid- 
erably in  excess  of  $10,000.00.  1  am  of  the  opinion  that  tl»e  Hoard  is  au- 
thorised to  remit  the  $10,000.00  surplus  requested  to  the  Board  of  County 
Commissioners  of  Flagler  County,  See  my  t>piniDn  datetl  today,  regarding 
the  distrihufion  of  surplus  fluids  lo  Collier  County, 
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July    U.   193t>— 0-453. 

GASOLfNE  TAX— CHAPTER  J9154  REPEALED  BY  CHAPTER  19279 

Dear  Sir: 

This  is  in  reply  to  )oiir  letter  of  July  7,  enclostng  copy  of  Giapter  19154, 
Arts  cif  1939,  approved  May  25,  1939.  Voii  a»k  lo  l>c  advised  as  to  whether 
or  not  the  Board  of  Administration  is  authori^etl  to  comply  vvith  the  provi- 
sicms  of  this  Act  l>y  remitting  one-half  of  the  gasoline  taxes  collected  during 
the  month  of  June,  to  the  Board  of  County  Commissioners  of  St.  Johns 
Count), 

Senate  Bill  1218  (Chapter  19279),  amending  Section  14  of  Chapter  14486, 
Acts  oi  1929  (Brrard  of  Administration  Act),  contains  the  following  statemenlr 

"No  second  Ras  tax  funds,  placed  to  the  credit  of  the  several  counties. 
which  funds  arc  administered  by, the  State  Board  of  Administration,  shall  tie 
used  for  any  other  purpose  than  as  expressly  providi^d  in  this  Section  14,  any 
law  or  laws  of  the  State  of  Florida  to  the  contrary  notwithstanding." 

1  am  of  the  opinion  that  Senate  Bill  1218  (Chapter  J9279),  which  became 
a  law  June  9,  1939,  impliedly  repealed  Chapter  19154. 

July   14,   1939— 0-469. 

EFFECT  OF  CHAPTER  19279  UPON  USE  OF  GASOUKE  TAXES  TO 
PAY    BA^K    SERVICE    CHARGES,    TAX    ASSESSORS- 
COMMISSIONS,  TRAVELING  EXPENSES, 
AND  REFUNDING  FEES 

ZJfor  Sir: 

This  is  In  reply  to  your  letter  of  July  13,  1939. 

It  calls  my  attention  to  the  fact  that  for  the  past  several  years  the  Board 

of  Administration  has  paid; 

1.  Bills  etf  paying  agent  banks  for  services  in  connection  with  payment 
of  bonds  and  coupons. 

2.  Bills  for  commissions  of  tax  assessors  for  pav'ing  road  and  bridge 
liond   assessments. 

3.  Fees  earned  b\  refunding  agents  pursuant  to  contracts  between  the 
Guunly  and  agent. 

4.  Traveling  expenses  of  Attorne)-  General's  office  in  connection  with 
litigation  necessary  to  protection  of  funds  administered  by  Board  of  Ad- 
ministration. 

5.  Telephone  and  telegraph  charges  in  connection  with  transfers  of 
moneys  to  pa.ving  tiank  where  necessary  to  prevent  default.s. 

Yonr  letter  also  cat  is  mj-  attention  to  Chapter  19279,  Laws  of  Florida, 
Acts  of  1939.    That  Act  amends  Section  14  of  Chapter  14486,  Acts  of  1939, 
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(  Hoar,1  uf  Ailniinistration  Act)  liy  providin);  that  80'^  of  surplus  Cunds  be 
rert)ittetl  lo  the  State  Road  I>epartinent  and  ihe  remaining  2G%  lie  remittwl 
to  the  county.     Tlie  amending  Act  atsu  contains  the  fciliowinf^  tanguaKc : 

"No  second  Ras  tax  funds,  placed  to  the  cretlit  of  the  several  counties. 
which  funds  arc  administered  by  the  State  Board  of  Administration,  shall 
be  used  for  any  other  [lurpose  than  as  expressly  provided  in  ihis  SciTifin  14« 
any  law  or  laws  of  the  State  of  Florida  to  the  conirary   m*iwith-itaji"linK." 

The  primarj  duty  of  the  Board  of  Administration  is  to  transmit  avail- 
alile  funds  to  lire  paying  agent  prior  to  the  maturity  date  of  the  bonds  ami 
interest  couiions.  Paytnent  of  expenses  such  as  are  listed  in  paragrapfis  1, 
4  and  5  are  essential  to  the  carrying  out  of  this  primary  duty,  t  am  of  the 
opinion  that  I  be  Board  of  Ad  mi  nisi  ration  is  authorized  to  ti»e  gasolitte  laxe* 
in  the  interest  and  sinking  fund  of  the  county  or  district  in  iiayment  therefor. 

The  tax  assessor  is  entitled  to  bis  statutory  commissions  for  assessing 
bond  taxes.  I  am  of  the  opinion  that  gasoline  taxes  credited  to  tfie  interest 
and  sinking  fund  of  the  cotinty  or  district  may  he  used  to  pay  the  tax 
assessor's  commissions  mentioned  in  paragraph  2,  See  Coppedge,  el  al.,  v. 
State  ex  rel.,  Bowlen,  127  So.  J I 'J. 

The  Supreme  Court  has  upheld  the  right  of  a  taxing  unit  to  enter  into 
a  contract  with  a  refunding  agent  f<jr  the  reftmding  of  kjnds  bj-  the  agent 
antl  pajment  of  the  fee  by  the  taxing  imil.  In  Pierce,  ct  al.,  v.  Isaac,  184 
So.  SOT,  the  Court  upheld  the  validity  of  such  a  crmtract  calling  for  the 
payment  of  the  refunding  fees  out  of  funds  in  the  iiands  of  the  Board  of 
Administration.  In  a  later  opinion  in  the  same  case,  (1B4  So.  669)  the  Court 
enjoined  the  taxing  unit  from  rttjuesting  the  Hoard  of  Administration  to  pay 
the  refunding  fees  out  of  funds  then  on  hand,  hut  there  Is  nothing  in  the 
subsequent  opinion  to  indicate  that  the  Court  felt  that  tltc  fees  could  not  l>e 
paid  by  the  Board  of  Administration  out  of  funds  subsequently  accruing 
to  the  credit  of  the  district  and,  tn  fact,  liriefs  for  counsel  (m  kith  sides 
conceded  that  this  was  proper.  1  am  of  the  opinion  that  refimtliuB  fees 
lawfully  due  and  paiable  pursuant  tn  contract  between  the  refunding  agent 
and  the  taxing  unit  may  be  paid  out  of  gasoline  taxef  to  the  credit  of  the 
interest  and  sinking  fund  of  that  taxing  unit. 

Chapter  19279  was  passed  as  an  amendment  to  Section  14  of  tlie  Board 
of  Administration  Act,  which  provided,  among  other  things,  i>tr  the  dis- 
tribution of  "surplus"  funds  to  the  county.  The  only  change  made  \rj  the 
amending  .'\ct  was  the  provision  calling  for  80%  of  the  surplus  to  l>c  di»- 
trilmted  to  the  Road  l>epartnient  and  insertion  of  the  language  quoted 
previously  in  this  opinion.  There  is  nothing  in  the  Act  lo  indicate  that  its 
purpfise  was  to  prohibit  the  use  of  gasoline  taxes  for  ptirptjscs  which  had 
uniformly  heretofore  lieen  considered  as  proper  under  the  Bcjart!  of  .Atlnu'n- 
ist ration  Act,  which  was  the  geitcrnl  law  on  the  subject.  My  opinion  i*  that 
this  language  was  inserted  for  the  purpose  of  preventing  the  diverMim  of 
gasoline  taxes  for  purposes  and  in  projjortions  not  authorized  hy  ttie  general 
law,  but  imrportedly  sanctioned  by  .<f<enal  Acts,    The  language  used,  in  my 


246         BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


STATE  OFFICEBS  —  Board  of  Administration 

opinion,  reiiealetl  all  such  special  Acts  and  tlius  eliniinaiod  the  question  of  their 
constitulionality,  a  qttestion  which  has  never  been  conclusively  determined  in 
view  of  the  split  decision  in  the  case  of  State  ex  rel.  Harrell  v.  Cone,  et  al^ 
177  So.  854,  and  companion  cases.  See  my  opinion  dated  July  12,  1939,  Irold- 
ing  the  Act  in  question  repealed  a  special  Act  providing  for  a  different 
method  of  distributing  gasoline  taxes  credited   to  Si,  Johns  County. 

July    10.    1939— 0-459. 

BOARD  OF  ,\DMIXISTRATION— RETURN  TO  COUNTY  OF  BOXDS 
ERRONEOUSLY  DELIVERED 

Dear  Sir: 

This  is  in  reply  to  yotir  letter  of  June  10,  1939.  reading  as  follows  r 

"On  Decemtter  31,  1936,  Hon.  Mites  Warren,  who  was  then  Clerk  of 
the  Circuit  Court  of  Indian  River  County,  delivered  certain  bonds  and  conpons 
to  this  office  with  the  verbal  advice  that  same  belong^ed  to  the  various 
interest  ant!  sinking  fund  account.";  of  Indian  River  County  supervised  by  the 
Board  of  Administration. 

•■.'\  letter  dated  October  26,  1938,  from  Hon.  W.  \r.  Wainwright,  State 
Auditor,  i.s  to  the  effect  that  sonic  of  such  bonds  and  coupons  properly  belong 
to  funds  administered  by  the  Board  of  Coimty  Commissioners  and  not  by 
the   Board   of   Administration. 

'■.^t  a  meeting  held  jesterda.v,  the  Board  of  Administration  requested  that 
you  furnish  an  opinion  as  to  whether  or  not  it  would  be  antborized  to  return 
to  the  noard  of  County  Commissioners  the  bonrls  and  coupons  described  in 
the  attached  resolution  adopted  by  the  Board  uf  Coimty  Conimisstoners  May 
2,  1939. 

"With  Jour  reply,  pleast*  return  the  attached  copj-  of  resolution." 

Such  of  the  tionds  delivered  to  the  Board  of  Administration  as  were  assets 
of  accounts  adnttnistered  by  the  Board,  were  properly  delivered  to  it  by  the 
Clerk  of  the  Circuit  Court,  .^ny  bonds  which  did  not  come  within  the  above 
classiti cation,  should  not  have  lieen  delivered  to  the  Board  of  Administration, 
and  the  retention  of  suth  securities  is  not  a  duty  of  this  Board. 

Such  bonds  a."*  the  State  .\udilor  determines  are  the  projierty  of  funds 
administered  by  the  county  commissioners,  and  not  by  the  Hoard  of  Ad- 
ministration, may  be  returned  to  the  county  commissioners  as  retiuested,  I 
do  not  attempt  to  pass  upon  which  of  the  bonds  de  sen' I  ted  in  the  resolution 
should  be  returned.  That  determination  is  a  question  of  fact,  rather  thaji 
of  law,  and  should  be  worked  out  with  the  Auditing  Department  in  accord- 
ance with  the  ruling  expressed  in  this  opinion. 
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July  U.  1939— 0-461. 
REFUND  OF  TAXES  AUTHORIZED,  CHAPTER  18956 
Dear  Sir: 

l-'rom  your  letter  of  June  13th  and  the  resolution  enclost-d  therewith,  il 
appears  that  the  Board  of  Countj'  Commissioners  of  Union  County  ha>'e,  l>y 
resolution,  authorized  and  requested  the  Board  of  Administration  tc»  refund 
to  certain  persons  named  therein,  taxes  totahng  $134.68,  derived  hy  reason 
of  a  74-mill  tax  levy  made  pursuant  to  a  peremptory  writ  of  mandamus, 
which  tax  levy  was  suhseiitjenily  revoked.  The  resolution  requests  that  re- 
fund he  made  in  accordance  with  Chapter  18956,  Acts  of  1937,  which  auttior- 
iies  the  refund  of  these  taxes. 

Vou  ask  to  he  advised  as  to  whether  or  not  the  Board  of  .\dmir)istration 
would  lje  legally  autbori!;ed,  pursuant  to  Chapter  18956,  to  refund  the  tax- 
payers named  in  the  resolution,  the  amounts  specified  therein.  I  ant  of  the 
opinion  that  the  Board  of  Administration  would  be  authoru«d  to  lake  this 
action. 

August  9,  1939— O-840. 
PAYMENT  OF  REFUNDING  FEES— LEE  COUNTY 
Dear  Sir:. 

This  is  in  reply  to  your  letter  of  Augxtst  9,  enclosing  copy  of  contract 
entered  into  between  Lee  County  and  Messrs.  Jackson  J.  Sells  and  Wjlliau) 
H,  Reynolds,  which  contract  modifies  the  previous  contract  entered  tnio  hy 
the  same  parties,  for  the  refunding  of  the  road  btjnds  of  Lee  County;  cerlif- 
icate  of  the  Clerk  of  the  Circuit  Court,  dcscrihttig  the  bonds  exchanged  pur- 
suant to  said  mftdified  contract ;  and  resolution  of  Board  of  Ci  nmty  Crimniis- 
siuncrs  requesting  the  Board  of  Administration  to  pay  the  refunding  agents 
$2280.00  as  compensation  under  said  contract  for  procuring  the  exchange  uf 
114  londs. 

You  ask  to  be  advised  as  to  the  authority  of  tJie  Board  of  .^dministmtion 
to  comply  with  said  resolution.  I  am  of  the  opinion  that  the  Board  of  Ad- 
ministration is  authorized  to  make  the  payments  requested  tlierein.  See  my 
opinion  dated  July  5.  1939,  regarding  the  paymettt  of  Refund  inK  Few  In  Ixv 
Count)',  found  at  i>age  452  of  the  1937-1938  Attorne.v  Cpeneral's  Report. 

August  10.  1939—0-854. 

REFUNDING  EXPENSE— VOLUSIA  COUNTY 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  August  9,  to  which  is  attached  cer- 
tified  copy  of    resolution   of    Board   of   County    Commissioners   of    Volusia 
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Ciiunty,  r«njesting  the  Board  of  Administration  to  pay  refunding  expenses 
listed  therein.  The  tirst  two  items  are  for  [jtiblication  of  notice  in  the  Bond 
Buyer  and  costs  for  printing  bonds.  These  item;;  appear  to  !ie  necessary  and 
resrnlar  exjicnses  in  connection  with  the  refunding  program,  and  may  he  paid 
)j>  the  Board  of  .Administration  out  of  applicable  funds.  The  remaining  items 
ap)iear  to  lie  expenses  incvirred  in  connection  with  a  suit  brought  upon  cer- 
tain unexchanged  bonds,  which  suit  was  subsequently  dismissed.  In  my  opinion, 
tbes*  expenses  art  not  properly  payable  by  the  Board  of  Administration. 

Awgtist  18,  1939— 0-54«, 

AUTHORITY     TO     PURCHASIv     INTEREST     COUPONS     UNDER 
CHAPTER  15891    IKANNER  ACTi.-BROWARD  COUNTY 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  August  11,  in  which  yon  state  that  pur- 
suant to  the  Kanner  Bill,  the  Board  of  .Administration  has  been  offered  some 
Broward  CountV'  bonds  and  Broward  Coirnt;-  ctmpons  at  a  price  of  $850  for 
the  $1000  bojid,  plus  $850  for  each  $1000  of  past  due  coui>ons.  Your  letter 
also  states  that  the  offerer  expects  to  receive  eighty- live  cents  on  the  dollar 
for  accrued  interest  from  July  I,  1939,  to  .August  1,  1939,  Under  this  set 
uf  facts,  yoti  ask  lo  be  advised  on  the  following  qtiestinns: 

1.  Is  the  Board  of  .Administration  authorized  to  purchase  under  the 
Kanner  Bill  past  due  interest  coupons  deiaciied  from  Broward  Q)unty  High- 
way Bonds .' 

2.  Is  the  Board  of  Administration  authorised  to  purchaiic  Broward 
County  Highway  Bonds  having  certain  past  due  coupons  detached,  at  eighty- 
live  cents  on  the  dollar  for  the  bond  and  eighty-five  cents  on  the  dollar  for 
the  interest  on  same  to  August  I,  19J9,  whether  such  interest  Iw  represented 
by  coupons  or  accrued  interest  since  the  maturity  date  of  the  Iwnds  ? 

The  purpose  of  the  Kanner  .Act  was  to  authorize  the  Board  of  .\dmiii- 
isrtation  to  use  available  gasoline  tax  funds  to  retire  the  largest  amount  of 
outstanding  road  bond  indebtedness  with  the  least  anjoutit  of  money.  Keeping 
this  in  mind,  the  Board  of  .Administration  is  vested  with  a  measure  of  dis- 
cretion in  expending  the  funds  held  in  the  various  Kanner  Bill  accounts.  Since 
past  due  interest  coupons  are  outstanding  indebtedness  of  equal  dignit>'  with 
the  bond  to  which  they  were  attached,  I  know  of  no  legal  inhibition  against 
the  Board  of  .Administration  purcha,sing  this  form  of  road  l>ond  indebtedness. 
Your  first   que.stion  should,   therefore,   be  answered   in   the   affirmative. 

Accrued  interest  which  is  not  evidenced  by  interest  coupons,  is  a  mere 
contingent  liability,  and  the  Board  of  Administration  is  not  authorized  to  pur- 
chase such  interest  claims  under  the  Kaiuier  Act.  Sec  Slate  ex  ret.  Center  v. 
Slwit::.  156  So.  74f>:  State,  e.t  rcl.  Daxns  z;  Lee,  I.'f6  So.  7H.  Therefore,  the 
amount  of  accrued  interest  not  evidenced  by  coupons,  may  not  be  considered 
in  determining  which  is  the  lowest  bid  offered.     However,  if  the  oflfered  price 
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rif  such  a  bond  is  the  Inwest  offered,  and  is  less  than  the  (ace  amnivni  ni  the 
bond  and  the  face  amount  of  the  interest  coupons  attached  thereto,  thi'  Hoard 
of  Administration  is  not  prohibited  from  making  the  purchase  siiupiy  because 
the  ofTercr  considered  the  accrued  interest  in  calculating  the  price  at  which 
the  bond  was  offered. 

August  IS,  l^Ji;— O-540. 

PARTIAL  RESCISSION  OF  KANNER  BILL— MARTIN  COUNTY 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  August  15,  from  which  it  appears  that 
Martin  County  has  previously  adopted  the  Kanncr  Act  as  lo  alt  issues  for 
which  it  is  liable,  including  the  portions  of  issues  assunied  as  a  result  of  the 
creation  of  Martin  County  from  Palm  Beach  and  St.  Lucie  Counltcs,  Martin 
County  has  now  adopted  a  resolution  requesting  that  the  part  of  the  Kanner 
Bill  balance  applicable  to  the  proportion  of  the  indebtedness  assumed  from 
Palm  Beach  County,  be  transferred  to  the  interest  and  sinking  fund  acemint 
and  used  in  the  payment  of  the  Palm  Beach  County  indebtedness  so  assumed, 
You  ask  to  be  advised  as  to  whether  or  not  the  Board  of  Adttiinistration  may 
comply  with  the  provisions  of  this  resolution. 

Subsection   {g>  of  the  Kanner  Act  authorizes  the  county  comraissianers 

to  "amend  or  modify"  its  previous  action  invoking  the  provisions  of  the 
Kanner  Act.  1  am  of  the  opinion  that  the  resolution  is  in  comriliance  with 
this  provision  of  the  Kanner  Act.  and  that  tlic  Board  of  Administration  is 
l^ally  authorized  to  comply  with  the  provisions  thereof. 

August  18.  1935^— 0-541. 

DISTRIBUTION   OF  SURPLUS  FUNDS  PURSUANT  TO  CHAPTER 
19279,   WHERE   INDEBTEDNESS   FULLY    PAID- 
LA  FAYETTE  COUXTY 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  .August  9.  supplementing  your  letter  of 
July  18,  1939,  in  which  you  ask  to  be  adviised  as  to  whether  or  not  the  Hoard 
of  Administration  is  authorized  to  remit  80  per  ce««  of  the  1>a lance  in  the 
hands  of  the  Board  of  Administration,  to  the  State  Road  Department,  and  the 
remaining  20  per  cent  to  the  Board  of  County  Commissioners  of  La  Fayette 
County. 

Your  letter  states  that  the  bonded  indebtedness  of  the  county,  to  which 
the  funds  are  applicable,  has  Ijcen  fully  paid.  Chapter  19279  became  a  law 
on  June  9.  1939.  and  I  am  of  the  opinion  that  80  per  cent  of  such  portion  of 
the  existing  balance  as  accrued  subsequent  to  June  9,  may  be  remitted  to  the 
State  Road  Department,  and  20  per  cent  thereof  to  the  Board  of  County  Com- 
missioners.   As  to  that  portion  of  the  lialance  which  came  into  the  hands  of 
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tlie  Board  of  Administration  prior  to  June  9,  1  am  of  the  opinion  that  20  per 
cent  thereof  may  be  remitted  to  the  Board  of  County  Commissioners,  but  that 
the  remaining  80  per  cent  should  be  held  i*ending  disposition  of  the  Petition 
for  Kehearing  in  the  case  of  State  ex  rel.  Hill  v.  Cone. 

August  18,  1939— 0-S42. 

REMITT.'\NCE  OF  AUTO  TRANSPORTATION  TAKES  COLLECTED 

PURSUANT  TO   CHAPTER  14764,  TO   BOARD  OF  COUNTY 

COMMISSIONERS  OF  COUNTY  WHICH  NO  LONGER 

HAS  BONDED  ROAD  DEBT— LIBERTY  COUNTY 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  .August  IS,  which  advises  that  the 
Board  of  Administration  has  on  hand  a  balance  of  $317.04  derived  from 
Auto  Transportation  Taxes  collected  pursuant  to  Chapter  14764,  and  that  the 
bonded  road  deht  of  Liberty  County,  the  sinking  funds  of  which  are  ad- 
ministered by  the  Board  of  Administration,  has  been  fully  paid.  You  ask  to 
be  advised  as  to  whether  or  not  the  Board  of  Administration  may  remit  this 
balance,  and  any  future  receipts  from  this  source,  to  the  Board  of  County 
Commissioners  of  Liberty  County. 

I  am  of  the  opinion  that  pursuant  to  Section  17  of  Chapter  14764,  you 
are  authorized  to  remit  present  balances  and  future  receipts  from  this  source 
to  the  Board  of  County   Commissioners  of  Liberty   County. 

August  25,  1939—0-549. 

INVESTMENI'  Ol-    FUNDS  IN  BONDS  ACCEPTED  AND  DISTRIB- 
UTED UNDER  FUTCH   ACT   (CHAPTER  162S2i— 
HILLSBOROUGH  COUNTY 

Pear  Sir: 

This  is  in  reply  to  your  letter  of  August  25.  1939.  which  reads  as  follows: 

"AH  nf  HillsboroiiKh  County  Hard  Surface  Road  Bonds  dated  Octolier  1, 
1913,  mature  October  I.  1943,  and  this  office  holds  sufficient  cash  applicable 
to  this  issue  to  purchase  all  of  the  bonds  describcfl  in  the  attached  resolution 
adopted  by  the  Board  of  County  Commissioners  .'August  24,  which  bonds  so 
recommended  mature  in  January,  1943,  1949  and  1968. 

"As  rei|uested  by  the  Board  of  .Administration  at  a  meeting  held  today, 
please  fumislj  jour  opinion  as  to  whether  or  not  the  Board  of  Administration 
is  legally  authoriied  to  jiurchase  the  bonds  described  in  the  resolution,  assum- 
ing that  the  prices  are  in  line.  With  your  reply,  please  return  the  attached 
resolution," 

,\lso  attached  to  llie  letter  is  a  resolution  of  the  Board  of  County  Com- 
missioners   of    Hillsborough    Count)-,    dated   August   24,    making   distribution. 
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ptirsuam  to  SeclioH  7  of  Cliapter  16252.  Arts  of  1V33,  nf  the  IioikIs  acfciitwl 
by  the  Clerk  of  the  Circuit  Court  of  Hill^horoMgh  County ,  for  taxes,  pursuant 
to  that  Act. 

The  boiifis  which  the  Board  of  Administration  is  requested  to  ptirchasc  are 
a  iKJTtioii  c>f  the  lnjiids  distributed  purMiant  to  the  aforesaid  resolution. 

Assuming  that  the  prices  at  which  the  Ijonds  are  offered  arc  in  line  with 
recent  sales.  I  atn  of  the  opinion  that  the  Board  of  Administration  is  legatly 
authorized  to  purchase  said  bonds  as  an  investment  for  the  interest  and  -iinking 
fund  of  the  Hard  Surface  Rtiad  Bonds  dated  OcltKicr  1,  1913.  Sec  m3f 
opinion  of  September  10,  ly38,  at  page  394  of  the  1937- 1V38  Attorney  General's 
Report. 

Sciitemlwr  I.  1939-0-562. 

MOTOR  FUEL  TAX  ACT— CHAPTER  19446— DISTRIBUTION 

OF  TAX 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  August  31,  rei^ardinj;  Chapter  19446, 
Acts  of  1939.  It  levies  a  tax  u[ion  motor  vehicle  fuel  other  titan  gast:)line 
taxed  under  Lliaprer  15659,  Acts  of  1931.  Section  3  of  said  Act  reads  in 
part  as  follows : 

"  ♦  •  *  Second  'Motor  Vehicle  Fuel'  tax :  Shall  be  paid  into  the  'State 
Road  Distrihniton  I'und,'  created  by  Chapter  1SA59,  Laws  of  Florida,  Acts  of 
1931. 

"*  *  *  The  first  and  second  'Motor  Vehicle  Fuel'  taxes  cdlceted  under  thi* 
Act  shall  he  distributed,  used  and /or  approjirialed  in  the  same  manner  as 
gasoline  tax  moneys  are  used,  distributed  and/or  appropriated  as  provided  by 
Chapter  156S9,  Laws  of  Florida,  .\cts  of  1931,  and  all  .Acts  amendatory 
thereto.  *  *  «"■ 

Section  9  of  Chapter  15659,  Acts  of  1931,  reads  in  pan  as  follows: 

"All  moneys  provided  for  hereunder  to  be  credited  to  the  various  counties 
o(  the  State  and  so  paid  to  the  State  Treasurer  as  ex  ejfficio  county  treasurer 
shall  be  administered  by  the  Board  of  Administration,  as  provided  by  law." 

In  reply  to  yotjr  inquirj',  I  ativ  of  the  opinion  that : 

1.  The  jiroceeds  from  this  las  will  be  subject  to  the  provisiwts  of  Oupter 
15891,  l,aws  of  Florida,  Acts  of  1933,  commonly  known  as  the  Kanner  Bill, 
and  tliat  where  the  county  officials  take  appropriate  action  under  the  provisions 
of  tlie  Kanner  Bill,  the  Motor  Vehicle  Fuel  Tax  should  be  used  in  purchasing 
of  bonds  in  the  same  manner  as  the  gasoline  taxes  are  used. 

2.  The  proceeds  derived  from  the  Second  Motor  Vehicle  Fuel  Ta.t  should 
be  applied  as  a  credit  in  reduction  of  the  amount  still  due  to  be  paid  tlie 
counties,  certified  as  due  under  Chapter  15659.  Acts  of  1931. 
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3.  The  Motor  Vehicle  Fuel  Tax  proceeds  should  not  be  classified  as 
"gasoline  tax  money,"  and  should  not  \>e  classified  as  "all  othtr  receipts,"  but 
the  proceeds  thereof  should  be  given  an  appropriate  designation  and  placed 
in  the  accotmi  in  which  the  gasoline  tax  motleys  are  retained. 

September  12.  1M9— 0-567. 

PAYMENT  OK  BONDED  INDEBTEDNESS  OF  MANATEE  COUNTY 
-ASSUMED  BY  SARASOTA  COUNTY,  WITH  INTEREST 

Omr  Sir: 

This  is  ill  reply  to  your  letter  of  September  12,  reading  as  follows: 

"According  to  agreement  as  of  March  6,  1939,  made  between  the  Board 
of  County  Commissionrcs  of  Manatee  County  and  the  Board  of  County  Com- 
missioners of  Sarasota  County.  Sarasota  County  agreed  to  pay  Manatee 
County  the  proportion  of  bonded  indebtednciis  assumed  by  Sarasota  County 
trora  Manatee  County  at  the  time  of  creation  of  Sarasota  County,  with  interest 
at  the  rate  of  S'/r.  per  annum  subject  to  a  lower  rate  of  interest  in  the  future 
conforming  to  the  interest  rate  of  Manatee  County  bonds.  It  appears  that  this 
ajfreetnent  was  ratified  in   Manatee  County  Circuit  Court   July  7,  1939. 

"As  requested  by  the  Board  of  .^Vdministratton  September  9,  1939,  please 
furnish  ynitr  opinion  as  to  whether  or  not  the  Board  of  Administration  viill 
be  authorized  tti  pay  interest  on  Sarasota  County's  proportion  of  indebtedness 
a.ssumed   from   Manatee  County. 

"Please  refer  to  your  opinion  of  April  I,  1939." 

I  am  of  the  opinion  that  the  Board  of  Administration  is  authorised  to  pay 
interest  on  Sarasota  County's  proportion  of  the  indebtedness  assumed  from 
Manatee  Conntv,  as  set  forth  in  the  agreement  ratified  by  the  Court, 

September  26.  1939— 0-573. 

ACCEPT.AN'CE  OF  FUNDS   FROM  COUNTY  IN  ORDER  TO  MEET 

MATURITY— SALE  OF   BONDS    PURSUANT   TO 

CHAPTER  17727— DADE  COUNTY 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  September  26,  which  reads  as  follows: 

"Dade  County  no  longer  participates  in  the  second  gas  tax  funds  for  bond 
purposes.  Cotmtywide  l>onds  of  Dade  County  and  interest  coupons  maturing 
October  1  amovmt  to  $251,867.50.  This  office  has  only  $76,422.43  to  apply  on 
this  indebtedness.  The  Board  of  County  Commissioners  has  tendered  the 
Board  of  Administration  a  check  amounting  to  $78,300,  representing  an  offer 
made  by  that  board  to  (he  Board  of  Administration  for  $87,000  City  of  Miami 
Refunding  Bonds  now  held  as  an  investment  for  countywide  bonds  of  Dade 
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County,  such  check  fieing  drawn  rjn  'Dade  County  Interest  and  Sinking  Kimd 
General  Account.'  The  acceptance  of  this  check  by  the  Board  of  Adniinistra* 
tion  would  increase  the  cash  amount  reqitired  to  i>ay  the  October  1  niaturitics 
and  leave  $07,145.07  to  be  provided  for,  and  wc  have  received  a  check  for  this 
amount  from  the  Board  of  County  Commissioners  drawn  on  the  'Dade  County 
Interest  and  blinking  Fund  Genera!  Account,' 

"Chapter  17727.  Acts  of  IV37,  authorizes  the  Bcjard  of  Administration  tn 
sell  or  trade  anv  investments  held  in  the  Interest  and  Sinking  Fund  Accounts 
of  Dade  County. 

"Please  furnish  this  office  with  your  opinion: 

"I.  As  to  whether  or  not  the  Board  of  Administration  would  he  IcRally 
authorized  to  sell  the  $87,000  City  of  Miami  Refunding  Bonds  to  the  Board  of 
County  Commissioners. 

"2.  As  to  whetiier  or  not  the  Board  of  Administration  would  Ih;  legally 
authorised  to  accept  the  clieck  of  the  Board  of  County  Commissioners  amount* 
ing  to  ?V7,145.07  tendered  by  the  Board  of  County  Commissioners  in  order  to 
prevent  defaults  on  October  1." 

I  am  of  the  opinion  that  Iwth  questions  should  be  answered  in  the  af- 
firmative. 

I  express  no  opinion  as  to  the  constitutionality  of  Chapter  17727,  Acts  of 
1937.  as  I  am  of  the  opinion  that  public  officers  arc  authorized  to  comply  with 
enactments  of  the  Legislature  unless  and  until  the  same  have  been  declared 
unconstitutional  by  a  court  of  competent  jurisdiction. 

September  28.  19J9— 0-587. 

TRANSFER  OF  FUNDS— CANCELLATION  OF  BONDS— CHAPTER 
19959  AND  CHAPTER  19960.  ACTS  OF  1939— MANATEE  COUNTY 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  September  12,  1939,  in  which  you  inquire 
as  to  the  authority  of  the  Board  of  Administration  to  comply  with  the  request 
contained  in  a  resolution  of  the  Board  of  County  Commissioners  of  Maiiatce 
County,  dated  August  21,  1939,  and  a  resolution  of  the  same  body  dated  August 
26,  1939. 

In  reply  I  beg  to  advise  that  I  am  of  the  opinion  that  i  f  and  when  notice 
of  call  of  the  refunding  bonds  for  redemption  on  January  1,  194(>.  is  given, 
the  Board  of  Administration  may,  after  setting  aside  sufficient  funds  to  meet 
tlie  call,  transfer  the  remainder  of  the  funds  and  securities  to  the  1909  Road 
Bond  account. 

I  am  also  of  the  opinicm  that  the  Board  of  Administration  may  deliver 
the  Manatee  County  Board  of  Public  Instruction  funding  IxMids  and  time 
warrants  to  the  Board  of  County  Commissioners  of  Manatee  County,  Chapter 
19960,  Laws  of  Florida,  Acts  of  1939,  authorizes  such  action. 
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t  am  al-m  of  ilte  Dpisiiim  that  the  Board  of  Administration  may  eaiiecl  the 
bonds  held  in  the  aceoaiit  for  the  payment  of  which  Ixinds  the  account  was 
creaierl.  The  hoard  rtiay  also  cancel  the  bonds  purchased  under  the  Kanner 
Act. 

I  am  further  of  ihe  ijiiiniou  that  the  $32,000  remitted  bv  the  coimty  for 
lilacenjeiit  in  the  1909  Road  Rtmd  Sinking  Fund  account,  may  lie  placed 
therein  by  the  Board  of  Administration.  Such  action  is  authorized  liy  Chapter 
19959.  liws  of  Florida,  Acts  of  1939. 

September  28,  1939—0-582. 

CHAPTFKS  20144  ANt>  20145  AUTHORIZING  DELIVERY  OF  BONDS 

Hf{I.l1  BY  BOARD  OF  ADMINISTRATION  TO  BOARD  OF 

public:  INSTRUCTION  OF  SUMTER  COUNTY 

Drar  .S'rV; 

i'rom  your  letter  of  Septeniber  8,  1939,  it  appears  that  upon  tile  closing  of 
the  Bank  of  \\  ilrlvvood,  certain  secvitnties  were  taken  over  liy  the  coimty  of- 
iidals  ant!  later  tran.tferred  to  the  State  Board  of  Administration,  including 
$3,00(1.00  of  honds  of  Special  Tax  School  District  No.  7  and  two  notes  of 
Botjd  Trustees  of  Special  Road  atid  Bridge  District  No.  4  of  Sumter  County, 
which  securities  have  teen  held  by  the  Hoard  of  Administration  in  the  county- 
wide  Road  and  Bridge  Refund inj?  Bond  account  of  Sumter  Count}'. 

Chajpter  20144,  Acts  of  1939,  s]«cificaUy  authorizes  and  requires  tlie  Board 
of  Administration  to  deliver  the  $3,000.00  of  ))ond,s  to  the  Board  of  Public 
Instruction  of  Sumter  Cnutxty.  Chapter  2014S  specifically  authorizes  and  re- 
quires the  B(»ard  of  Administration  to  take  similar  action  with  resjiect  to  the 
two  notes  of  Sjwcial  Road  and  Bridge  District  No.  4,  totaling  $2,080.00. 

I  am  of  the  opinion  that  the  Board  of  Administration  is  authorized  to 
comply  with  the  provisions  of  these  two  .Acts.  I  express  no  o|iinion  as  to  their 
constitutiiina'ity,  as  imhlic  ufhciaTs  are  authorized  to  comply  with  the  provisions 
of  legislative  enactments  imless  anrl  until  same  have  been  declared  unconstitu- 
tional by  3  eoitrt  of  competent  jurisdiction, 

September  28,  1939— 0-S77. 

TRANSFER  OI'  FUNDS  PURSUANT  TO   CHAPTER  19039— 
PINELLAS  COUNTY 

Dear  Sir: 

From  your  letter  of  Septemljer  22,  it  appears  that  the  bonded  indebtedness 
of  Pinellas  Coimty  Road  and  Bridge  District  No.  12  has  been  paid  and  a  cash 
balance  of  $149,97  remains  in  the  account.  It  also  appears  that  a  balance  of 
$724.81  remains  in  a  special  account  resulting  from  a  si>ecial  levy  made  by  the 
county  commissioners  of  Pinellas  County  to  pay  certain  Pinella.s  County  bonds 
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held  1)\'  a  ]iarticiilar  indi\'idual.  Tliese  iMnds,  it  ap]iear«,  have  already  beeii 
paid  and  cancelled.  You  ask  to  l>e  advised  as  to  whelhef  or  not  the  Boarti 
of  Administration  would  he  authorised  to  transfer  these  amounts  and  future 
accruals  to  these  accounts,  to  other  Pinellas  County  taking  units'  accounts 
under  the  supervision  of  the  Board  of  Administration. 

I  am  of  the  opituoti  that  H  jirojier  resolution  calling  for  such  action  is 
adopted  (ly  the  county  commissioners,  pursuant  to  jaragraph  (d)  of  Chapter 
19039,  Acts  of  1939,  the  Board  of  .Administration  would  he  authorized  to 
complj-  with  the  provisions  of  such  a  resolution. 

I  express  no  opinion  as  to  the  constitutionality  of  ihc  almve  merttioned 
Act,  as  staUUcs  duly  adopted  are  presumed  to  l>e  constitutional  unless  and  until 
declared  unconslilutional  by  a  court  of  competent  jurisdiction. 

Scptcmlrer  28.  I9J9— 0-576. 

PAV.\1UNT  OF  REFUNDING  EXPENSE  FROM  SPECIAL 
TAX  LEVY— MARION  COUNTY 

Pair  .fir: 

This  is  in  reply  to  lour  letter  of  Scptemher  22,  1939.  whtcll  reads  as 
follows : 

"As  refjucsted  by  the  Board  of  Administration  at  a  meeting  held  today, 
please  furnish  your  opinion  as  to  whether  or  not  the  Board  of  Administration 
wovdd  l>e  authorized  to  jvay  the  attached  copy  of  bill  rendered  Marion  County 
by  Hon.  Wallace  K.  Sturirls  amo>intinc  to  $3,7fi8.10,  dated  August  1,  19.W, 
the  attached  resolution  refiuestins  the  Board  of  Administratioti  to  pay  same 
out  (if  Marion  County  Dtbt  Service  Fund. 

"You  will  note  that  the  l>ill  rendered  by  Mr.  Sturgis  is  for  Icsal  services 
renderwt  in  connection  with  $37.'i,0fl0  Marion  Count)-  R(»d  Bonds  dated  July  I. 
1924,  maturintf  July  1.  1939.  A^  information,  provision  was  made  lo  retire 
said  bonds  at  maturity  by  the  issuance  by  the  county  of  $20,1.000  Refunding 
Road  Botids  and  by  the  Board  of  .Administration  paying  the  remaining 
1172.000  of  samt." 

The  bill  is  for  services  rendered  in  the  matter  of  the  issuance  of 
$373,000.00  of  refunding  l>on<ls,  including  suit  for  validation  thereof,  and 
services  in  procurtnif  exchange  of  $203,000.00  (hereof  for  a  like  amount  of 
oriifinal  Ivonds  maturing  July  1,  1939.  You  have  attached  a  certified  copy  of  a 
resolution  oi  the  county  cominissioncrs  approving  payment  of  the  bill. 

I  am  of  the  opinion  that  the  Board  of  Administration  is  authorized  to  pay 
the  bill  out  of  the  proceeds  of  the  special  lax  levj-  by  Marion  County  for 
payment  of  expense  incident  to  refunding  bond  operations.  See  .Attorney 
General's  opinion  on  page  171   of  lite  1935-1936  .Attorney  General's  Report. 
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October  17,  1939— 0-848. 

PURCHASli  OF  JUDGMENT  BASED  UPON  INDEBTEDNESS  NOT 
CERTIFIED    AS     OUTSTANDING    AT    TIME    OF     EN- 
ACTMENT OF  BOARD  OF  ADMINISTRATION  ' 
ACT— PALM  BEACH  COUNTY 

Dear  Sir: 

This  is  in  reply  to  your  Iftter  of  October  9.  from  which  it  appears  that 
the  Board  of  Administration  agreed  to  purchase,  under  the  Kjaniier  Bill 
(Cliapter  ISSyi,  Acts  of  1933),  a.  certain  judgment  which,  from  examination 
thereof,  it  appears  was  based  uxwn  a  check  or  warrant  signed  by  the  chairman 
of  the  board  of  county  commissioners  and  by  the  clerk,  and  chargeable  against 
the  funds  of  Special  Road  and  Bridge  District  No,  17, 

This  indebtedness  was  not  ccrtiried  by  the  county  officials  to  the  Board 
of  Administration  as  being  oustanding  at  the  time  of  the  adoption  of  the 
Board  of  Administration  Act,  as  provided  by  Section  5  thereof,  requiring  a 
complete  list  of  e\ery  county  bond  issue  issued  tor  road  and  bridge  purposes, 
I  am  of  the  opinion  that  only  bonds  so  certified  by  the  county  commissioners 
are  eligible  for  imrchasc  under  the  Kanner  Act,  and  i  am,  therefore,  of  the 
opinion  that  the  Boartl  of  Administration  is  not  authorixed  to  purchase  the 
judgment  in  question, 

October  19,  19^—0-610. 

PV^MFNT  OF  REFUNDING  FEES— EXCHANGE  OF 
SECURITIES— PINELLAS  COUNTY 

Dear  Sir': 

This  is  in  rc[ily  to  your  letter  of  October  18,  enclosing  attested  copy  of 

resolution  of  the  Board  of  County  Commissioners  of  Pinellas  County,  adopted 
on  Octotier  1.1,  l')39.  The  resolution  requests  that  certain  Pinellas  County 
road  and  bridge  refunding  bonds  dated  April  1,  1933,  held  for  the  credit 
of  Districts  Nos.  1  and  9,  be  exchanged  for  a  like  amount  of  bonds  of 
District  No.  3,  held  as  an  investment  for  the  Countywidc  Interest  and  Sinking 
Fund:  that  after  such  exchange  is  made,  the  bonds  first  mentioned  above  lie 
surrendered  for  redemption  pursuant  to  recent  call.  The  exchange  of  bonds 
as  above  outlined  is  authorised  by  Chapter  18791,  ,'\cts  of  1937,  and  I  am  of 
the  opinion  ihat  the  lSr»ard  of  Administration  is  authorized  to  take  the  re- 
quested action. 

The  resolution  also  requests  that  the  proceeds  from  the  call  of  the  afore- 
mentioned bonds  ($11,000)  accruing  to  the  County  wide  Interest  and  Sinking 
Futtd,  lie  remitted  to  Leedy.  Wheeler  &  Company  and  Oyde  C.  Pearce  & 
Conipanv,  in  partial  payment  of  refunding  fees  for  services  performed  under 
their  contract  with   Pinellas  County,  dated  .'\ngust  25,  1939,  copy  of  which  is 
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attached  to  j'oiir  tetter.  The  contract  provides  in  part  that  if  the  refunding 
aRent  bids  and  pays  jw  for  the  countywide  refunding  bonds,  the  county  will 
jjay  to  the  refunding  agent  Z'/^Vc  of  the  par  value  thereof,  as  com[x:nsation. 
From  the  other  papers  attached  to  your  letter,  it  appears  thai  the  refunding 
agents  purchased  at  a  price  of  par  plus  a  premium  of  $105.00,  $3J49,0O0  of 
the  county  wide  refunding  bonds.  The  proceeds  of  the  sale  have  been  duly 
rettived  and  applied  by  the  county,  in  redemption  of  outstanding  botwls.  1  am 
of  the  opinion  that  the  Board  of  Administration  is  authoriitcd  to  pay  the 
re  fundi  njr  agents  the  sum  of  $75,352.50,  including  the  $11,000  received  from 
the  call  of  the  cottntswide  bonds  previously  mentioned,  out  of  fimds  tu  the 
credit  «f  the  county  wide  refundii^  bonds,  if,  as,  and  when  sufficient  funds  are 
available,  without  jeopardising  the  payment  of  interest  and  principal  as  it 
accrues. 


Octoljer  25.  1939-0-619. 

DISBURSEMENT  OF  TAXES  COLLECTED— OCEAN  SHORE 
IMPROVEMENT   DISTRICT 

Di^«r  Sir: 

From  your  letter  of  October  6  and  enclosures,  it  appears  that  the  B<nid 
Trustees  of  Ocean  Shore  Improvement  District  passed  a  resolution  requesting 
the  connty  commissioners  to  levy  a  tax  suflSctent  to  produce  $55,000,00,  4/11  of 
which  should  be  remitted  to  the  bond  trustees,  for  expenses  of  the  district,  and 
7/11  of  which  should  be  remitted  to  the  Board  of  Administration  for  sinking 
fund  purposes.  The  tax  roll  showed  that  the  tax  levy  of  9  mills  was  for 
interest  and  sinking  fund  purposes,  and  the  tax  collector  remitted  $3,4JO.OO  on 
December  28,  to  the  Board  of  Administration.  Subsequently  mandamus  pro- 
ceedings were  commenced  against  the  tax  collector,  and  the  alternative  writ 
commanded  her  to  i>ay  lo  the  trustees  of  the  district  4/U  of  all  moneys  llieii 
received  or  collected  imder  the  9-mi!l  tax.  Subset|uently  a  peremptory  writ 
was  issued,  which  commanded  the  tax  collector  to  pay  over  to  the  district 
"4/11  of  all  the  moneys  then  received  or  collected  and  now  held  and  not 
disljursed." 

The  trustees  of  the  district  have  requested  that  the  Board  of  Administra- 
tion fay  them  4/11  of  the  $3,430,00  remitted  to  the  Board  of  Admin istrati cm 
prior  to  the  issuance  of  the  alternative  writ.  Vou  ask  to  be  advised  as  to 
whether  or  not  the  Board  of  Administration  is  legally  authorized  to  comply 
with  such  request. 

The  aforementioned  funds  were  remitted  to  the  Board  of  .Administration 
as  interest  and  sinking  funds.  It  is  the  duty  of  the  Board  of  .Administration 
to  receive  funds  of  this  class,  and  to  disburse  them  in  the  payrocm  of  inrnds 
In  the  absence  of  court  adjudication  against  the  Board  of  .Administration,  re> 
((uiring  the  funds  to  be  disbursed  as  retjuested,  I  am  of  the  opinion  that  the 
Board  of  Administration  should  not  pay  them  over  to  the  bond  trustees.    If. 
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on  the  other  hand,   tlie   tax  collector  should   request  return  of  4/11   of  thig 

aiimnnt,  on  the  ground  that  it  was  paid  to  the  Board  of  Administration  by 
mistake,  I  am  of  the  opinion  that  the  Board  of  Administration  would  be 
authorized  to  comply  with  such  request. 

October  27,   1939— 0-833. 

TR,^NSKRR  OF  FUNDS  AND  PAYMENT  OF  INTKREST— 
UREVARD  COUNTY 

Dear  Sir: 

Frcns  luur  letter  of  Octoher  18,  supplementing  your  letter  of  September 
22.  k  appears  tl^at  the  Board  of  County  Cortwiissioners  of  Brevard  County 
have  [tassecl  a  resolution  requesting  tlie  Hoard  of  Administration  to  transfer 
siifiirient  funds  frot«  the  Kanner  Bill  account  to  the  interest  and  sinking  fund 
of  the  refuiidini;  bonds  ii>  pay  them,  li  also  appears  from  your  letter  that  after 
such  transfer  is  made,  there  will  iie  in  the  interest  and  sinking  fund  sufficient 
mtMiey  to  pav  not  utily  the  current  interest  on  the  issues  of  refunding  tionds, 
but  also  current  interest  on  the  unrefunded  bonds. 

I  ara  of  the  opinion  that  the  Board  of  Administration  is  authorized  to 
make  the  requcstetl  transfer,  pa)-  the  current  interest  on  the  exchanged  re- 
funding bonds,  and,  at  the  same  time,  fay  current  interest  on  the  unrefunded 
iKinds,  Tliis  action  is  authorized  b>-  my  opinion  of  June  23,  1939,  relating  to 
layment  of  Interest  on  refunding  bonds. 

November  2,  1939—0-834. 

PAVXIFNT  OF  FAST-DUE  INTFRHST  COUPONS  FROM  ORIGINAL 

BONDS— BROWARD   COUNTY— SPECIAL   ROAD 

AND  BRIDGE  DISTRICT  NO.  3 

Dfiir  Sir: 

This  is  in  reply  to  your  letter  of  Xo^'emher  1,  1939,  from  which  it  appears 
that  all  past-due  indebtedness  of  the  alio\e  mentioned  district  has  been  paid 
except  $3,300  of  interest  coupons  detached  from  original  Iwnd-si.  It  also  ap- 
pears that  tlie  sum  of  ^10,066  is  in  the  interest  and  sinking  fund,  and  that 
the  aforementioned  interest  coupons  have  been  presented    for  jtayment. 

II  is  the  duty  of  the  Hoard  of  Administration,  where  fujids  are  avail- 
able, to  pay  the  matured  ol>ligations  of  the  district.  It  appears  that  ample 
funds  are  available,  and  I  am  hence  of  the  opinion  that  the  Board  of  Ad- 
ministration is  legally  authorized  to  pay  the  aforementioned  interest  coupons 
of  said  district. 
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November  2,  1939—0-633. 
CONSOLIDATION  OF  SINKING  FUNDS— PALM   BEiACH   COUNTY* 
Dear  Sir: 

Frotn  your  letter  of  Octolier  30  and  the  resolution  of  the  Board  of  County 
CommiRSioners  of  Palm  Beach  County  attached  thereto,  it  appears  that  the 
Board  of  Administration  is  requested  to  consolidate  six  countywide  road  and 
liridgc  interest  and  sinking  fund  accounts,  each  of  which  acconnts  has  hereto- 
fore Uten  used  exchisively  for  the  servicing  of  a  single  issue  of  bonds.  You 
asfc  to  he  advised  as  to  the  authority  of  the  Board  of  Administration  to  comply 
with  such  refiuest. 

Rach  of  several  statutes,  pursuant  to  which  the  separate  bond  issues  were 
issued,  provides  for  an  interest  and  sinkingr  fund  to  service  the  bonds  au- 
thorized to  he  issued.  I  am  of  the  opinion  that  funds  duly  appropriated  to 
eacti  of  such  sinking  funds,  cannot  be  used  for  the  purimse  of  paying  Ijonds 
other  tlian  those  for  the  payment  r»f  which  the  iiinking  fund  was  created,  and 
I  am.  therefore,  of  the  opinion  that  the  Board  of  Administration  is  unauthor- 
ized to  consolidate  these  several  accounts. 

VoLi  also  ask  to  be  advised  as  to  whether  or  not  the  retjuest  contained  in 
paragraph  2  through  6  inclusive  of  the  resolution,  may  be  complied  with. 
These  [aragraphs  authorize  and  request  certain  purchases  and ,  exchanges 
betvv'een  the  several  district  sinking  funds.  The  r«)ue<;ted  action  is  authorized 
by  Chapter  19039,  Acts  of  1939,  and  I  am  of  the  opinion  that  the  Board  of 
Administration  is  authorized  to  comply  with  the  request  contained  in  the 
aforementioned  paragraphs. 

1  eicpres.si  no  opinion  as  to  the  constitutionality  of  Chapter  19039,  as  ad- 
ministrative officers  are  authoriiied  to  comply  with  legislative  enactments  unless 
and  until  the  same  ha\'e  been  declared  unconstitutional  by  a  court  of  competent 
jurisdiction. 

Lastly,  yotir  letter  requei^ts  my  opinion  as  to  the  authority  of  the  hoard  in 
the  event  that,  during  the  next  fiscal  year,  the  board  of  county  commissioners 
levies  a  single  ta.x  for  at!  countj  wide  bonds  and  appropriates  all  the  antici- 
pFtted  gasoline  taxes  to  a  consolidated  account  for  all  such  bonds.  In  the  event 
of  such  action  on  the  part  of  the  couiuy  commissioners,  1  am  of  the  opinion 
that  the  Board  of  Administration  would  have  no  attct^ativ-e  but  to  place  the 
avails  of  such  taxes  aiid  appropriation  in  a  consolidated  account  to  service 
the  aforesaid  six  issiit-s  of  coiintywide  l>onds  jointly. 


e-L- 
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November  3.  1939— 0-637. 

SALE  OF  SECURITIES  AND  PAYMENT  OF  REFUNDING  FEES- 
CHAPTER  19039— PINELLAS  COUNTY 

D'ror  Sir: 

This  IS  in  r<?i  ly  irj  your  letter  of  Octoljer  27.  enclosing  copy  of  a  resolu- 
tion of  ilie  Board  of  Ciuinty  Commissioners  i)f  Pinellas  County,  adopted 
October  25,  19i9.  From  tfic  letter  aiid  resolution,  it  appears  that  Pinellas 
County  was  indcliteri  lo  Leedy,  Wheeler  &  Company  and  Clyde  C.  Pierce 
Corporation  in  thn  sum  of  $75,352.50  for  services  rendered  in  refunding  the 
county  wide  lionils  of .  Pinellas  County,  upon  which  indebtedness  a  partial  pay- 
ment has  l)een  made  pursuant  to  opinion  of  the  Attorney  General  of  October 
19,  1939.  The  resolution  requests  that  certain  Special  Road  and  Bridge  Bis- 
Irict  Itrjnds  of  Pinetlas  County  now  held  in  the  county  wide  interest  and  sinking 
fund,  be  sold  at  a  price  of  93  and  interest,  and  the  jiroceeds  used  to  pay  the 
remaining  amount   due  the  aforementioned  refunding  agents. 

Chapter  19039,  Acts  of  1939,  authorizes  the  sale  of  securities  in  the 
interest  and  sinl;ing  fund  of  counties  in  the  same  population  classification  as 
Pinellas  County,  at  public  or  private  sale  for  cash,  at  the  best  price  then 
obtainable.  .Assuming  the  bid  of  93  to  he  the  best  price  obtainable,  I  am,  of 
the  opinion  that  the  Board  of  Administration  is  authorized  to  comply  with  the 
requested  sale.  I  express  no  opinion  as  to  the  const! tuliortality  of  the  afore- 
mentioned Act,  as  1  am  of  the  opinion  that  administrative  officers  are  author- 
ized to  comply  with  legislative  enactments  unless  and  until  same  have  been 
tleclared  unconstitutional  by  a  court  of  competent  jurisdiction. 

Ttic  next  question  is  whether  or  not  the  proceeds  of  the  safe  can  he  applied 
to  the  payment  of  the  refunding  fee.  It  may  be  so  applied  if  to  do  so  would 
not  jeopardize  the  payment  of  interest  and  principal  as  it  accrues.  See  my 
opinion  of  October  19,  1939.  re:  Board  of  .'\dministration — Payment  of  Re- 
funding Fees — -Exchange  of  Securities — Pinellas  County. 

November  4,  1939—0-638. 

REMITTANCE  TO  PAYING  AGENT  OF  LESS  THAN  MATURING 
INTEREST  OR  PRINCIPAL  COMMITMENTS- 
PI  NELLAS  COUNTY 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  October  27,  1939,  to  which  is  attached 
copy  of  a  resoluttoii  of  the  Board  of  County  Commissioners  of  Pinellas 
County,  requesting  the  Board  o[  Administration  that  at  any  time  sufficient 
funds  are  not  av'ailable  to  pay  interest  requirements  in  full,  to  remit  to  the 
paying  agent  such  amount  as  is  on  hand,  infotming  the  county  commissioners 
of  ibc  amount  of  the  deficit,  so  that  they  can  remit  the  difference,  and  thus 
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prevent  a  defairit.  It  also  requests  that  when  the  Board  ot  Administration 
receives  the  amount  necessary  to  make  up  the  deficit,  it  remit  the  amount  of 
the  deficit  to  (he  (laying  agent. 

The  Board  of  Administration  is  a  ■statutory  Ixjard  having  only  soch  powers 
as  are  conferretl  upon  it  by  statute.  Its  primary  statutory  duty  is  to  remit 
funds  to  the  paying  agent  for  the  payment  of  maturing  honds  and  coupons. 
If  it  does  not  have  sufficient  funds  on  hand  to  pay  a  particular  interest  or 
principal  maturity  in  full,  ami  if  the  ctmnty  remits  the  difference  directly  to 
the  paying  agent.  I  am  of  the  opinion  that  the  hoard  may  remit  the  funds  in 
its  hands,  provided  instructions  are  given  the  paying  agent  to  expend  it  only 
in  the  event  the  necessary  supplemental  amount  is  furnished  and  actually 
expended  in  the  payment  of  the  maturmg  lx>nds  or  coupons.  As  a  result  of 
tlie  above  procedure,  the  interest  or  i>rincipal  would  he  paid  in  full.  Since 
the  authority  of  the  lioard  is  limited  to  the  payment  of  outstanding  lionds  and 
coupons,  it  could  not,  as  requested  in  the  re.-wlulton,  subsequently  remit  the 
delicit,  for  to  do  so  would  he  remitting  funds  for  the  payment  oF  bonds  and 
coupons  no  longer  outstanding. 

Deccniljcr  27,  19.19— O-8S0-I 

APPLICATION  OF  SPECIAL  LF.Vi'  COMMANDEfJ  IN  MF.REDITH 

V.  ST.  LUCIE  COUNTY  (TWO  CASES— 596- L  AND  (M-L), 

CIRCCtT   COURT.   ST.    LUCIE  COUNTY 

Dfar  Sir: 

This  is  in  reply  to  yotir  letter  dated  December  20,  in  which  you  ask  to  he 
advised  as  to  whether  or  not  the  funds  accruing  from  a  s|<eciat  tax  levy  made 
pursuant  to  peremptory  writ,  can  be  used  to  pay  interest  on  exchanged  re- 
funding bonds  only,  in  accordance  with  the  stipulation  entered  into  between  the 
relator  Iwmdbolder  and  the  respondent  county.  This  precise  question  was 
answered  in  the  affirmative  in  my  opinion  of  April  22,  1939.  Inasmuch  as 
that  opinion  antedates  by  three  days  the  decision  of  our  Sutireme  Court  in  the 
case  of  Cone,  ct  al.,  v.  State,  ex  rel.  Ma.ssey,  189  So.  44,  the  effect  of  that 
decision  upon  my  previous  opinion  should  be  considered.  The  holding  of  the 
opinion  of  April  22  is  contained  in  the  following  iangtiage : 

"The  funds  involved  are  proceeds  of  a  levy  made  especially  fur  relator's 
lienetit,  pursuant  to  a  |>er«nptory  writ  of  mandamus,  and  the  other  creditors 
have  no  rights  in  or  to  the  proceeds  thereof.  Through  the  stipulation,  the 
relator  and  the  county  which  levied  the  tax  have  consented  to  the  use  of  the 
funds  in  pnynient  of  interest  on  exchanged  refunding  bonds  issued  to  take 
the  place  of  the  issue  of  bonds  of  which  some  are  described  in  the  peremptory 
writ. 

"Yon  ask  to  he  advised  as  to  whether  the  Board  of  Administration  may 
comply  with  the  provisions  of  the  stipulation.  Since  no  other  creditor  has  a 
specific  interest   in  the  funds,  and  since  the  county  which  levied  the  tax  attd 
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the  liandholder  for  whose  benefit  it  was  made,  have  ag^reed  to  the  use  of  the 
funds  for  the  jiay merit  nf  interest  mi  refunding  lionds,  I  see  no  legal  objection 
to  the  use  of  the   funds  as  coiiteiTijilatcd  !ty  the  stipulation." 

The  fiintk  involved  in  tlie  Masscy  case  were  voluntarily  levied  ad  valorem 
taxes  and  gasoline  taxes,  in  which  funds  all  bondholders  have  a  common 
interest,  while  only  the  relator  had  the  right  to,  and  interest  in,  the  funds  here 
involved.  He  and  the  county  levying  the  tax  have  consented  to  the  application 
of  these  sjjecial  funds  to  the  payment  of  interest  on  exchanRed  refunding 
bonds,  and  not  otherwise.  T  am  of  the  ojanion  that  the  Bfard  of  Administra- 
tion is  authorized  to  comply  with  the  provisions  of  this  resolution.  Neither 
the  decision  of  the  Supreme  Qjttrt  in  the  Massey  case  nor  my  opinion  of 
Jitne  23,  1939,  regarding  payment  of  interest  on  refunding  botids,  is  in  conflict 
with  this  opinion. 

November  29,  1939— 0-8S). 

l-\TKNSION  OF  MATURITV  n.\TES  ON  COUNTY  BONDS- 
HOLM  RS  COUNTY 

Dt'ar  Sir: 

This  is  in  reply  to  your  letter  of  Kovember  15,  enclosing  copy  of  resolu- 
tion of  the  Board  of  County  Commissioners  of  Holmes  County,  which  reso- 
lution purports  to  authorize  the  extension  of  the  maturity  dates  of  the  out- 
standins;  Ixinds  of  Special  Road  and  Bridge  District  Nos-  3  and  4,  and  for 
the  attachment  of  additional  interest  coupons  thereto.  A  second  resolution 
requests  the  Board  of  Administration  to  agree  to  such  plan  as  to  certain  bonds 
of  the  aforenientioned  districts  held  by  the  Board  of  Administration,  as 
investments  for  Special  Road  and  Bridge  District  No.  1  of  Holmes  County. 
The  rtsohitioii  authorizing  the  c>it,?nso!n  of  the  maturity  dates  docs  not 
purport  to  l)e  baseii  upon  any  particular  statutory  authority.  In  the  absence 
of  a  law  specifically  authorising  the  taking  of  the  contemplated  action,  I  am  of 
the  oijinion  that  no  suth  authority  e.-cists.  See  Biiy  Cotinfy.  ft  al.,  7'.  Stale, 
157  So.  1.  Chapter  17728,  Acts  of  1937,  authorizes  the  Board  of  Administra- 
tion to  exchange  'londs  held  by  it  for  refunding  bonds.  This  statute,  in  my 
Opinion,  does  not  anthori*e  the  Board  of  Administration  to  take  the  reo.nested 
action. 

December  1.  1939—0-835. 

TRANSI-T:R  ok  funds  and  payment  OF  REFUNDING 
INTEREST— CHARLOTTE  COUNTY 

Bear  Sir: 

This  is  in  reply  to  your  letter  of  Xovemlier  29,  1939,  enclosing  copy  oi  a 
reschition  of  the  Pr»art!  of  County  Commissioners  of  Charlotte  County,  adopted 
November  7,  1939. 
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YiM  ask  for  my  opinion  as  to  tlie  authority  of  tlic  tloard  of  Administration 

10  comply  with  the  provisions  of  Section  3.  This  section  provides  in  snh- 
staiice  that  where  funds  previously  rciiutted  to  the  iiaying  agent  l>ank  f»r  I  he 
jjaynieiit  of  re  fundi  iig  coupons,  have  been  imtwunded  pursuant  to  mandamus 
proceedings,  the  Board  of  Administration  is  authorised  to  transfer  from  the 
Kauner  Pill  acojiint  tuid  remit  to  tlie  pa.ving  aj^cut  hank,  sufficient  funds  to 
))ay  such  of  the  i*o'iiion<t  as  ar^-  act.tallv  presented  for  pa.vnieflt,  hut  nut  paid 
hecause  of  the  im|Kmndiiit:nt  of  the  funds  previously  available  for  this  purpose. 
I  am  of  tire  opininn  that  the  Board  of  Administration  is  authi>rizcd  to 
make  such  tran.^fer  and  remiltance  where  a  uotilication  is  receivwi  from  lite 
payinsf  hank,  that  the  interest  coupons  have  tiecn  prei-ented  for  paitnent. 

December  16.  1939— 0-«52. 

TRKASUKKR  AS  KSCROW  AGl-NT  FOR  REFU>fDING  BOND?— ST, 

LUCIR,  INDIAN  RrVKR,  MARTrN  AND  OKEECHOBEE 

COUNTIES 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  December  13,  to  which  arc  attacliwl 
several  rescihitious  of  St.  Lucie  County,  Indian  River  Count}',  Martin  County 
and  Okeecholjet  County.  ^1  the  time  of  the  creation  of  the  three  counties  last 
menticiued,  they  assumwl  a  p^jrtion  of  the  indditedncss  of  St  Lucie  Coimty, 
St,  Lucie  County  ts  now  refunding  its  debt,  including  the  pan  assumed  by 
the  other  counties,  and  these  counties  are,  in  turn,  issuing  refunding  lK>nds 
for  ihcir  prbiHJrtioiiate  t>art  or  the  indebtedness  assumed. 

Voiir  letter  asks  the  following  questions; 

"1.  Whether  or  not  the  undersigned  has  authority  to  act  as  escrow  agettt 
for  Indian  River.  -Martin  and  Okeechobee  Counties  and  to  deliver  the  Root  I 
and  Bridge  Refiindinj;  Bonds  to  Sl  Lucie  County  investment  account  ai 
request ed  by  the  three  counties,  and  to  issue  a  certificate  of  such  delivery  oi 
said  refunding  Ijonds  to  the  hoard  of  county  commissioners  of  the  county  at 
interest. 

"2,  Whether  or  not  the  IJtjard  of  .Administration  has  authority  to  make 
a  cash  payment  from  Indian  River  CiHiuly  to  St.  Lucie  County  to  cover  the 
odd  interest  adjustment  on  road  and  dock  fxinds  dated  Jutw  1,  1910,  not  pro- 
vided for  in  the  refutiding  program. 

"3,  Whether  or  not  the  Board  of  Administration  has  authority  to 
transfer  all  funds  and  investments  now  credited  to  the  accounts  of  the  original 
bonds  to  the  anroi-ints  of  the  refunding  bonds  dated  July  1.   1937, 

"4,  Whether  or  not  the  Board  of  Administration  has  authority  to  transfer 
Kanner  Bill  touds  from  the  accounts  of  the  said  four  counties  to  the  interest 
&nd  sinking  fund  accoi>ttts  to  pay  interest  on  the  refunding  bonds," 

In  reply  to  the  hrst  question,  I  am  of  the  opution  that  the  State  Treasurer, 
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as  county  treasurer  ex  officio,  has  authority  to  perform  the  functions  mentioned 
ihereiri.  Sttrti  procedure  jvas  contsni plated  in  the  retunding  plan  and  approved 
by  the  Supreme  Court  of  Florida,  in  the  case  validating  the  refunding  bonds 
(State  V.  County  of  St,  Lucie,  and  threp  other  cases,  183  So.  8471. 

In  reply  lo  the  second  question,  I  am  of  the  opinion  that  the  Board  of 
AdminiMration  has  authority  to  n:ake  a  cash  payment  from  the  Indian  River 
County  account  to  the  St.  Lucie  County  account,  in  order  to  cover  the  odd 
interest  adjustment  on  rood  and  dfMrk  Iwnds  dated  June  L  1910,  not  provided 
for  in  the  refunding  proifram.  This  procedure  is  in  accordance  with  the 
agreement  of  Indian  River  County  to  assume  a  portion  of  this  indebtedness 
incurred  Iiy  St.  Lucie  County. 

In  reply  to  the  third  ((ueition,  I  am  of  the  opinion  that  the  Board  of 
AdministratitMi  is  not  authorized  to  transfer  all  funds  and  investnvents  now 
credited  to  the  account  of  the  original  bonds,  to  the  account  of  the  refunding 
Iwnds. 

In  reply  to  the  fourth  question,  I  ain  of  the  opinion  that  the  Hoard  of 
Administration  i.-;  authorised  to  make  the  retjiiested  transfers  from  the  Kanner 
Bill  accounts  lo  the  interest  and  sinkinj?  funds  of  the  refunding  bonds.  After 
such  transfer  has  lieen  made,  the  disbtirscment  of  such  funds  is  subject  to 
the  limitations  contained  in  my  opinion  of  June  23,  1939.  regarding  the  pay- 
ment of  interest  on  refunding  bonds,  and  to  the  Federal  Court  injunction  i[t 
the  case  of  lleredilh  v.  Cone,— United  States  District  Court,  Northern  District 
of  Florida,— No,  37  Tallahassee  Civil. 

January  24.  194(K)-8S1. 

ST.  LUCIE  COUNTV— DISPOSITION   OF  SECURITIES  TAKEN 
OVER   TO    SI^CURK    BANK    DEPOSITS 

Dear  Sir: 

This  is  11!  reply  to  your  letter  of  January  24,  in  which  vou  enclose  certified 
copy  of  resolution  of  the  Board  of  County  Commissioners  of  St.  Lucie  County 
dated  January  5,  I'MO, 

It  appears  that  St,  Lucie  County  Ixjttds,  time  warrants  and  District  No.  5 
bonds,  totaling  $18,000  par  value,  were  taken  in  settlement  of  an  account  with 
the  closed  Fartner.i  Bank  of  Vero  Beach,  and  are  now  held  by  the  Board  of 
Administration  as  inve>tments  for  the  countywide  and  district  Nos.  2,  3  and  5 
issues.  The  resolution  rct]uests  i!i:it  these  Imnds  he  sent  to  the  Board  of 
County  Commissioners  of   St.  Lucie  County. 

In  reply  to  your  inquiry  as  to  whether  or  not  the  lioard  is  legally  au- 
thorii^ed  to  tomply  with  the  request  contained  in  the  aforementioned  resolution, 
I  beg  to  advise  that  in  my  opinion,  the  Board  of  Administration  has  no  such 
authority.  These  Ixttids  are  held  in  tlve  sinking  funds  of  the  aforementioned 
issues.  Th.ere  is  no  authority  for  sending  them  to  the  board  of  county  com- 
missioners. 
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March  21,  1940-O-«SS. 

EXCHANGE  OF   BONDS  HELD   BY  TREASURER   PURSUANT   TO 
CHAPTER  1S0S4,   FOR    REFUNDING   BONDS 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  March  19,  1940.  I'nclosing  copy  of  letter 
from  Mr,  L.  A.  Perkins,  Jr ,  Vice  President  of  the  Banietl  National  Bank  of 
DeLand,  iitatiiig  that  they  are  exchange  agent  for  Volusia  County  Coronado 
Beach  refunding  bonds,  and  rcqnesting  that  you  send  tn  the  oriKina)  bottds 
held  by  you  for  exchange  for  a  like  amount  of  the  aforementioned  refunding 
bonds. 

It  api>ears  lliat  the  lionds  you  hold  were  received  pursuant  to  Cliaptcr 
15054,  Acts  of  1^31,  authorizing  the  acceptance  of  bonds  in  payment  of  taxes. 
Such  Act  also  provides ; 

"All  bonds,  interest  couikhis,  or  other  evidence  of  debt  acquired  and  held 
under  this  Act  by  any  county  or  district,  shall  be  within  thirty  days  thereafter 
forwarded  to  tile  State  Treasurer  who  shall  keep  and  hold  the  same  for  lli« 
accourjt  of  the  parties  in  interest,  as  custodian  thereof," 

Nowhere  does  this  Act  specifically  authorize  thetr  exchange  for  refunding 
bonds,  and  I  am  of  the  opinion  that  the  above  quoted  language  shows  clearly 
that  no  sitcli  authority  exists. 

April  24,  1940— 0-794, 

TR.\NSFKR  OF  FUNDS  FROM  KANNER  BILL  ACCOUNT  TO 
INTEREST   AND  SINKING   FUND— BAY  COUNTY 

Dctjr  Sir: 

Tlus  is  in  reply  to  your  letter  of  April  19,  1940,  enclosing  resolutton  of 
the  Board  of  County  Commissioners  of  Bay  County,  requesting  the  Board  of  . 
Administration  lo  transfer,  from  the  Kanner  Bill  account  of  that  county  to 
the  interest  and  sinking  fund  of  the  refunding  bonds,  sufficient  motieys  to 
increase  such  interest  and  sinkitig  fund  accotmt  to  $48,152.00,  and  also  to 
transfer  sufficient  mnueys  to  replace  any  moneys  impounded  while  on  deposit 
with  the  layinjT  agent.  In  line  with  previous  opinions  of  this  office,  I  am  of 
the  opinion  that  the  tr.insfers  requested  in  the  said  resolution,  may  he  made. 
See  Attorney  General's  opinion  of  April  13,  1938,  in  re:  Hardee  County — 
Transfer  of  Funds  from  Kanner  Bill  Account  to  Interest  and  Sinking  Fund; 
also  .Attorney  General's  opinion  dated  December  1,  1939,  in  re:  Transfer  of 
Funds  aiKl  Payment  if  Interest — Charlotte  County, 
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May  3CI,  1940— 0-836. 

ACCKPTANCE  OF  PLAN  OF  COMPOSITION  SUBSEQUENT  TO 

ACCEPTANCE   OF    REFUNniNG    BONDS  —   BANKRUPTCY 

PROCteniNGS  OF  CORAL  GABLES— DADE  COUNTY 

Dear  Sir: 

This  is  in  rfj>ly  ta  yotu  Ictler,  frtim  whicli  it  appears  that  on  January  24, 
193'',  thi'  Bo;irci  n)  Administration  accepted  the  refunding  plan  of  the  City 
of  Coral  Gahles.  in  lien  of  the  original  obligations  held  by  the  Board  of  Ad- 
ministration for  the  interest  and  sitiking  fund  of  Dade  County.  It  also  appears 
that  certain  uf  the  original  l>oiidholders  declined  to  accept  refunding  bonds, 
and  aniiouiieed  an  intention  to  recover  full  principal  and  interest.  The  holders 
of  fhe  refunding  btmds  accepted  a  50  per  cent  cut  in  principal  at  the  time  of 
the  excliane?;.  The  City  of  Cnral  Gahles  has  decided  to  tile  haukruptcy  pro- 
ceedings to  force  the  holders  of  the  iniexchan!»ed  original  bonds  to  accept  the 
refunding  plan  which  was  accepted  by  the  holders  of  95  per  cent  of  the  originai 
bonds,  ttie!uding  the  bonds  held  by  the  Eioard  of  Administration  for  the  account 
of  Dade  Contity. 

The  resolLUioi)  re<|uests  the  Board  of  Administration  to  accept  the  plan  of 
composition  and  consent  to  the  tiling  of  the  petition  in  bankruptcy,  and  you 
have  roptestwl  my  opinion  as  to  the  hoard's  authority  to  conip!\-  with  the 
provi-sions  of  the  aforesaid  resolution, 

Jo  view  of  the  fact  that  tiiv  Board  of  Administration  has  already  accepted 
the  refunding  plan,  which  is  the  identical  plan  which  the  City  wishes  to  advance 
as  a  plan  of  composition  with  creditors,  I  am  of  the  opinion  that  the  Board 
has  implied  authority  to  accept  the  plan  of  composition  and  consent  to  the 
tiling  of  ihe  petition  in  bankruptcy.  Having  already  accepted  the  concessions 
to  the  City,  contained  in  the  refunding  plan,  the  board  has,  in  my  opinion, 
implied  authority  to  take  the  requested  action,  in  order  that  all  creditors  wilt 
lie  placed  upon  the  same  footing  and  in  order  that  the  security  behind  the 
Ijonds  which  it  holds,  witl  not  be  diminished. 

May  30,  1940— O-830, 

AUTHORITY  TO  EXCHANGE  BONDS  IN  SINKING  FUNDS- 
BAKER  COUNTY 

Dear  Sir; 

This  is  in  reply  to  your  letter,  froin  which  it  appears  that  $9,000.00  Baker 
County  S'^i  Special  Road  and  Bridge  tMstrtct  No.  1  lionds,  dated  July  1,  1919, 
are  in  default,  and  that  there  are  not  sufficient  moneys  in  the  interest  and 
sinking  fund  account  of  this  district  to  pay  all  of  these  bonds.  It  also  appears 
that  the  Board  of  Administration  holds  as  an  investment,  for  said  district, 
$29,000.00  of  bonds  of  the  same  district,  maturing  July  1,  1940,  to  July  I,  1949. 
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The  fftimiy  has  requested  that  the  Board  of  Administration  deliver  to 
the  holders  of  the  aforesaid  $9,000.00  of  bonds  a  like  amount  of  unmAttired 
bonds  held  as  ati  investment  for  the  district,  and  also  nay  to  tile  holders  of 
the  matured  bonds  interest  from  the  date  of  the  maturity  tii  the  date  Chat 
interest  on  the  unmatured  Ixmds  is  evidenced  by  coupons  attached. 

In  re^onse  to  your  inquiry  as  to  whether  or  not  the  Board  of  Administra- 
tion is  authorii'ed  to  comply  with  this  request,  1  f>ej5  to  advise  that  in  my 
opinion,  the  Board  of  Administration  is  authorized  to  make  the  requested 
exchange,  provided  it  is  made  on  the  basis  of  par.  Sec  Attorney  General's 
oi'inion  dated  Oilotier  IS,  193S,  at  page  153  of  the  1935-1936  Attorney  General's 
RcTKirt.  However,  I  am  of  the  opinion  that  the  Board  of  Administration  is 
not  authorized  to  cviiend  the  funds  of  the  district  to  pay  interest  t^  the  matured 
Ixinds  siiiiseijuent  to  the  date  of  maturity  thereof.  See  Attoniev  Gcnerari 
opinion  dated  January  11.  I93(i.  at  page  147  of  the  1935-1936  Attorney  General'!! 
Report;  also  State  ex  rel.  Center  v.  Sholtz,  1S6  So,  746,  and  State  e*  nl. 
Davis  V.  Lee,  156  So.  744. 

May  30,  1940—0-837. 

TR.\NSFKR  OF  FUNDS  FROM  KANNER  BILL  ACCOUNT— PAY- 

MKNT  Ol-  INTEREST  ON   REFUNDING  BONDS  AND 

ORIGINAL  BONDS—BREVARD  COUNTY 

Dear  Sir: 

This  is  in  replj  to  your  letter  enclosing  copies  of  two  resolutions  of  the 
Board  of  Cuimiy  Commissioners  of  Brevard  County,  requesting  the  Board  nf 
.'VdminisiratirKi  U>  transfer  certain  funds  from  the  Kanner  Bill  account  to  tlje 
interest  and  sinking  fund  accounts  of  certain  refunding  bonds  and  forward  to 
the  pa.ving  agent  sufficient  funds  to  i>ay  currently  maturing  interest  on  the 
refunding  bonds. 

^'nur  letter  stales  that  there  has  been  a  complete  exchange  of  the  refunding 
bonds  dcscrih«I  in  tlie  first  resolution  for  the  original  bonds.  The  reftmding 
bonds  describe*.!  in  the  sei'ond  resolution  have  not  been  entirely  exchanged  for 
reftmdinsr  bonds.  Vou  r«juest  my  opinion  as  to  whether  or  not  the  Board  of 
Administration  is  Ic^lly  authorized  to  make  the  requested  transfers,  and  1 
beg  to  advise  thai  tiie  board  is  authorized  to  do  so.  Vou  ask  also  if,  after 
the  transfers  are  ntade,  the  Board  of  Administration  is  authorized  to  remit 
sufficient  funds  to  pa,v  the  interest  coiqrans  maturing  on  the  refunding  Ixjnd 
issues  which  ha\e  lieen  completely  exchanged  for  original  bonds,  and  I  beg  ta 
advise  tliat  the  Board  of  Administra-tion  is  authorized  to  take  this  step. 

Your  letter  aKo  asks  to  be  advis(^d  as  to  the  procedure  to  follow  in  the 
event  that  after  the  transfer  is  made,  there  is  sufficient  money  to  i>ay  the 
currently  maturing  interest  on  the  exchat^ed  refunding  Ijonds  and  also  the 
currently  maturing  interest  on  the  original  iKmds.  a(  the  refunding  rale.  In 
my  opinion  tlie  Board  of  Administration  may  adopt  any  procedure  which  a 
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pranicai  and  will  make  certain  that  payments  made  on  original  bond  coupons 
at  the  reftnulinff  rate  will  he  properly  endorsed  upon  the  roupon  before  it  is 
rt'tumetl  to  the  hokier. 

Vour  tetter  also  rerimsls  advice  as  to  the  procedure  to  be  followed  if  the 
funds  requesled  to  be  transferred  in  the  second  resoUition,  when  added  to  llie 
lialances  in  the  interest  and  sinking  funds,  amount  to  less  than  that  required  to 
pay  both  classes  of  coupons  at  the  same  rate.  I  am  of  the  opinion  that  the 
Board  of  Administrarioti  is  aulhori^'ed  to  pay  the  refunding  bond  interest  at 
the  refunilinij  rate  anrt  to  make  partial  payment  on  the  original  coupons  at 
the  refimding  rate,  with  proper  endorsement  being  made  tliereon. 

May  30,  ISMO— 0-846. 

TKANSI-"ER  OF  FUNDS  FROM  PAID  OUT  ACCOUNT- 
PALM  BEACH  COUNTY 

IJftir  Sir: 

This  is  in  reply  to  your  teUcr,  from  which  it  apt>ears  that  by  resolution 
of  the  Board  of  County  Commissioners  of  Palm  Beach  County,  they  have 
requested  that  the  $10,(100  of  Palm  Beach  County  refunding  and  highway 
bonds  dateii  July  I,  1^15.  now  in  the  investment  accoimt  of  the  Palm  Beach 
County  road  bonds  rfatetl  March  1,  1910,  be  Sransf erred  to  the  investment 
account  of  the  Palm  Beach  County  fiiiiding  and  highway  bonds  dated  July  1, 
l^HS.  It  also  appears  that  ths  bonds  dated  March  1,  1910,  have  been  fully 
provided  for, 

t  am  of  the  opinion  that  the  Board  of  Administration  is  authorized  to 
comply  with  the  aforesaid  resolution.  See  my  opinion  dated  May  29,  1940, 
regarding:  a  similar  matter  in  Duval  Connty. 

May  31,  1940-0-817. 

PAYMENT  OF  REFUNDING  EXPENSES  OUT  OF  SPECIAL 
FUND— MARION  COUNTY 

Dear  Sir: 

This  is  in  reply  to  your  letter  in  which  you  state  that  you  have  received 
a  copy  of  a  resolution  of  the  Board  of  Comity  Commissioners  of  Marion 
Connty  date(j  March  19,  1940,  recinestinH  the  Board  of  Administration  to  pay 
expenses  incident  to  the  refunding  of  Marion  County  highv^ay  bonds,  such  as 
those  for  legal  services,  cost  of  printing  the  bonds,  validation  cettificates  and 
advertising. 

You  a.«!li  to  be  advised  as  to  whether  or  not  the  Board  of  Ad mit>ist ration 
is  authorized  to  pay  these  refunding  expenses  out  of  the  delit  service  account, 
consisting  of  the  proceeds  of  a  1-mill  tax  levy,  or  out  of  the  interest  and 
sinking  fund  account  consisting  of  the  proceeds  of  a  15-mill  tax  levy  and  also 
gasoline  taxes. 
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Voiir  letter  states  that  tlic  1-inill  tax  te\y  is  apparently  made  to  defray 
the  expenses  of  refLindinfr.  and  if  this  is  the  case,  I  am  of  the  opinion  that 
the  Board  of  Atlminjstraiion  is  authoriied  tfi  i>ay  tl'ese  expense*  otit  of  the 
jfCoceeds  of  thai  l-miH  tax.  I  am  further  of  the  opiiiiim  that  the  Bosird  of 
Administration  is  not  authorized  to  pay  any  refunding  cxjwnscs  out  of  either 
the  15-mi11  tax  levy  or  the  gasoline  taxes  in  the  interest  and  sinkin)?  fumt. 
See  opinions  of  the  Supreme  Cour;  of  Florida,  in  the  case  of  l3odge  TayW  v. 
B.  A.  WtUiams,  et  al.,  rendered  February  23.  1Q40.  April  2,  1940,  and  May  17, 
1940:  also  opiniiin  of  the  Attorney  General  dated  today,  in  re:  Board  of  Ad' 
ministration — Payment  of   Refimding   Expenses  —  Pinellas   County. 

The  issuance  of  refunding  bonds  by  a  cotmty  is  a  lawful  underlaking 
involving  some  expense,  no  matter  how  economically  this  undertaking  is  (ler- 
fornied.  The  opinions  in  the  Taylor  case  forhid  the  payment  of  thi;.  expense 
out  of  gasoline  taxes  and  out  of  ad  valorem  taxes  which  have  lieen  levied 
for  hcjnci  j'ayments.  The  lS-nii]l  tax  was  levied  for  Imnd  payments,  and 
hence  cannot  he  used  for  refunding  bond  expenses,  hut  the  l-mill  tax  Irvy,  on 
the  contrary,  was  apparently  levied  for  the  exclusive"  iiurpose  of  trying  the 
refunding^  expenses,  and,  Ihtreforc.  is  not  within  the  scope  of  the  rule  laid 
down  in  the    Taylor  case. 

If  the  refunding  extenses  cannot  be  paid  out  of  the  sixxial  l-mill  tax 
levy,  then  the  coimty  would  lie  in  the  anomalous  position  of  bcinj^r  legally 
antboriied  to  issue  refunding  bonds,  hut  without  legal  means  of  raising  money 
to  pay  the  necessary  ex[)cnKes  of  printing  the  refunding  l>onds,  etc,  1  have 
no  doiiht  of  the  county's  authority  to  levy  a  sfiecial  tax  to  pay  rcfundinK 
expenses. 

May  3\,  ISMO— 0^7. 

HAYMKNT  OF  REFUNDING  FXPENSES— 
PALM  BF-ACH  COUNTY 

Dear  Sir: 

This  is  in  retily  to  your  letter  of  May  20,  1940,  enclosing  resolution  of  the 
Board  of  County  Commissioners  of  Palm  Beach  County,  request tng  the  Board 
of  Administration  to  pay  the  sum  of  $950.00  of  refunding  expenses  incident 
to  the  refunding  of  Palm  Beach  County'  Special  Road  and  Bridge  District 
No.   19  bonds. 

In  reply  to  your  recguesi  for  advice  as  lo  whether  or  not  the  Board  of 
Administration  is  legally  authorized  to  comply  with  the  provisions  of  this 
resolution,  I  beg  to  advise  that  in  my  opinion  the  Hoard  of  Administration 
does  not  have  such  authority.  Sec  opinions  of  the  Supreme  Court  of  Florida, 
in  the  case  of  Dodge  Taylor  v.  B.  A.  Williams,  et  al.,  rendered  February  23, 
1940,  .'^p^!l  2,  1940,  and  May  17,  1940;  also  my  opinion  dated  today,  in  re: 
Board  of  Administration— Payment  of  Refunding  Expenses — Pinellas  County. 
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May  31,  1940—0-844. 
PAYMENT  OF  REFUNDING  EXPENSES— PINELLAS  COUNTY 
Dear  Sir: 

Tliis  is  in  reply  to  your  Itttsr  enclosing  copy  ot  a  bill  from  the  [bankers. 
Tryst  Ciimiiaiiy,  New  York  City,  New  ^'ork,  in  the  amount  of  $1,63474,  of 
which  $1,533.00  represents  services  for  paying  $2,349,000.00  Pinellas  County 
Kuad  and  Ikidire  Refunding  Bonds  calk-d  for  redemption  October  1,  1939 : 
$100  for  ser\ice>  rendered  in  obtaining  the  names  and  addresses  of  the  owners 
of  ihe  County ftitte  Road  and  Bridge  Refunding  Bonds,  as  well  as  the  bonds 
of  Special  Road  and  Bridjie  Districts  Nos,  4,  5,  8  and  9,  and  $1.?4  for  niaiting 
the  ownership  rertillcates  to  the  Board  of  County  Commissioners  of  Pinellas 
Counts-. 

You  ask  to  be  advised  as  to  whether  or  not  the  Board  of  Administration 
is  authorized  to  pay  these  amounts  out  of  the  several  interest  and  sinking  fimd 
accounts  i'lvolved. 

The  pritnary  function  of  the  Board  of  Administration  is  to  pay  hotids  as 
they  come  due.  and  [  am,  there  fore  of  the  opinion  that  the  Board  of  Ad- 
ministration is  authorized  to  pay  that  part  of  the  bill  totaling  $1,533.00,  rep- 
resenting bank's  etiarges  for  handling  the  pajment  of  $2,349,000.00  of  Pinellas 
County  bonds. 

I  am  of  the  opinion  that  the  items  of  $100.00  and  the  item  of  $1.74  con.siti- 
tute  refunding  espensi-s  which  are  not  paj^able  out  of  the  interest  and  sinking 
funds  of  Pinellas  I'ountv  and  its  special  road  and  Iiridsje  districts.  See  my 
opinion  rendercil  today  with  respect  to  payment  of  refunding  fees  in  Pinellas 
County;  also  opinions  of  the  Supreme  Court  of  Florida,  in  ease  of  Dodge 
Taylor  v.  C.  A,  Willinins.  et  al..  rendered  f'ebruary  23.  1940,  April  2,  I')40. 
and  May  17.  1940. 

May  31.  1940—0-845. 
PAY.MENT  OF  REFUNDING  EXPENSES— ORANGE  COUNTY 
Dear  JS'iV,- 

This  is  in  reply  to  voiir  letter  in  which  you  ask  to  be  advised  as  to 
whether  or  not  the  Board  of  Administration  is  authorized  to  pay  a  bill  in 
the  amoimt  of  $10.00  to  cover  the  hank's  expenses  in  obtaining  the  names  and 
addresses  of  the  holders  of  the  Orange  County  6  per  cent  road  bonds. 

tn  my  tipiniftsi  this  constitutes  a  refunding  expense,  the  payment  of  which 
ont  of  interest  and  sinking  fntwls  in  the  hands  of  the  Board  of  .administra- 
tion, is  forbiddtn  by  the  opinions  of  the  Supreme  Court  of  Florida  in  the  case 
of  Dodge  Taylor  v.  B.  A.  Willianjs,  et  al.,  rendered  February  23,  1940,  April 
2,  1940,  and  May  17.  1940.  See  also  mv  opinion  dated  today,  in  ret  Board  of 
Administratioit — Payment    of    Refund  ins    Etpenj^s — Pinellas    County. 
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May  31.  1940— 0-843. 

?ALE  OF  BONDS— ASSEMBLING  FFK— PfNEUJVS  AND 
ST,  JOHNS  COUNTIES 

Dear  Sir: 

From  your  letter  it  appears  thai  the  Board  of  Administr<itinn  boWs  as  an 

jnvesnirent  for  St.  Johns  County.  $7.00<t  Pinellas  County  Special  Road  and 
Bridge  District  No.  13  refimdinet  bonds  elated  July  1,  1937,  which  iHinds  the 
Board  of  Comity  Comnvissi oners  of  St.  Johns  County,  by  resolulion,  have 
reiiucsted  the  Brrartl  of  Adtninistration  to  sell  to  Clyde  C.  Pierce  Corporation 
at  par  phis  accrued  interest,  ("lus  one  point  assemUlinK   fee. 

Voti  ask  to  he  advised  as  to  whether  or  not  the  (Viard  of  Administration  is 
authorized  to  sell  these  Pinellas  CoutUy  Btmds  on  the  basis  aljc>\e  set  fortli. 
If  Clyde  C  Pierce  Corporation  paid  to  St  Johns  County  the  one  point  as- 
sembling fee,  it  would,  of  course,  expect  to  be  reimbursed  this  amount  by 
Pinellas  County.  In  my  opiTiion  renderc'I  today,  in  re  i  Board  of  Administra- 
tion— Payment  of  Refuttding  I-'ees — Pinellas  Connty.  1  held  that  the  Board  of 
Administration  had  no  authority  to  pay  the  one- point  assent  Ming  fee  out  of 
funds  in  its  custody.  Since  the  Board  of  .Administration  has  no  authority  to 
jiay  Clyde  C.  Pierce  Corporation  an  assenil>ling  fee  of  one  jioint  out  of  funds 
of  Pinellas  County,  I  am  of  the  opinion  that  the  board  is  not  authorized  to  sell 
Pinella-^  Covmty  bonds,  held  by  St,  Johns  County,  to  Clyde  C.  Pierce  Corpora- 
tion on  a  basis  where  that  corporation  agrees  to  pay  a  certain  price  for  the 
lionds,  plus  an  additional  one  jioint  as  an  assemlilinR  fee 

October  23,   lfJ40— 0-9fi?. 

P,^Y.\IENT  OF  INTEREST  ON  REFUNDING   BONDS- 
BANKRUPTCY— BAY  COUNTY 

Dcnr  '\ir: 

This  is  in  reply  to  your  letter  of  October  11,  194(),  enclosing  a  copy  of  a 
resolution  of  the  Board  of  County  Commissioners  of  Bay  County,  requesting 
the  Board  of  Ailministration  to  cause  snflFicient  funds  to  lie  transferred  trom 
the  Kanner  Bill  account  to  the  Interest  and  Sinking  Fund  account  of  Bay 
County  road  and  bridge  refunding  bonds  so  as  to  make  available  in  tlie  latter 
account  the  sum  of  $4S,152.f)0,  the  amount  necessary  to  jay  the  August  1, 
1940,  interest  oti  the  entire  issue  of  refunding  Ixjuds. 

The  resolution  also  rcjiiests  the  transfer  of  sufficient  funds  to  replace  any 
funds  heretofore  imi>oundcd. 

Your  letter  states  that  Bay  Cttunty  has  filed  a  petition  in  bankruptcy  in 
the  United  States  District  Court  for  the  Northern  District  of  Florida,  request- 
ing the  confirmation  of  a  plan  of  composition  of  its  debts,  and  in  view  of  this 
you  ask  to  he  advised  as  to  whether  or  not  the  Board  of  Administration  would 
be  authorized  to  make  the  transfers  requested  above. 
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1  liave  exainiiicd  the  petition  in  bankruptcy  and  the  order  made  by  the 
Qnitrt  at  tlie  utile  of  the  tiling  of  the  jietition,  and  find  nothing  therein  to 
prevent  the  niakiiij;;  of  tlie  aforementioned  transfers. 

You  alsD  ask  to  lie  advised  if  the  board  could  remit  the  entire  .amoimt,  or 
onl.v  enough  to  r-ay  the  interest  coupons  on  the  refunding  lionds  heretofore 
exchanged,  as  evidenced  by  the  clerk's  certificate. 

1  am  (jf  the  opinion  that  only  the  amount  necessar;  to  pay  the  exchanged 
bonds  should  be  so  transmitted. 

You  ask  to  he  advised  as  to  whether  or  not  it  would  be  advisable  for  the 

Board  of  Administration  to  obtain  an  order  from  the  Federal  Court  com- 
manding liisb'.irseraent  of  Bay  County  funds  to  pay  interest  coupons  on  the 
refunding  bonds  due  August  1,  1940. 

From  the  oiamination  of  the  petition  aud  the  order,  I  am  of  the  opinion 
titat  no  such  order  is  necessary,  and  accordingl)'  do  not  feel  it  advisable  tor 
the  Roart!  of  .Administration  to  go  to  the  trouble  antl  expense  of  attempting 
to  obtain  siuch  an  order  from  the  Court. 

May  31,  1940— 0-S42. 

PAYMENT  OF  REFUNDING  FEES— PINELLAS  COUNTY 

Dear  Sir: 

This  is  in  reply  to  your  letter  from  which  it  appears  that  you  have  been 
furnished  with  certified  ct^ies  of  two  resolutions  adopted  by  the  Hoard  of 
County  Commissiontrs  of  Pinellas  Coimty.  ret(uesting  the  Board  of  Ad- 
ministration to  pay  Leedy.  Wheeler  &  Company  an<i  Clyde  C.  Pierce  Corpora- 
tion an  on  paid  balance  of  $22,197.50  for  refunding  cotmtywide  road  and  bridge 
bonds  of  Pinellas  County,  pursuant  tn  refunding  contract  entered  into  between 
Pinellas  County  and  said  refundinft  agents ;  and  also  to  [tay  said  agents  a  cost 
item  of  ?I().0«  r-er  $1.1XK)  Iwud  of  Special  Road  and  Bridge  District  No.  13. 
allowed  as  a  brokerage  service  charge  to  facilitate  the  exchanife  of  original 
bonds  fiir  rcfunditiij;  Iwnd.s  of  said  district,  after  receipt  of  certificate  from  the 
exchange  bank  sliowing   the  par  amount  of   bonds  exchanged. 

Your  letter  ret| nests  my  c^inion  as  to  whether  or  not  the  Board  of 
Administration  wfirld  be  authorized  to  pay  these  refunding  expenses  out  of  the 
intrresit  and  sinking  fund  acco'.mts  of  the  ta.'ting  units  involved. 

The  following  is  an  excerpt  from  the  opinion  of  the  Supreme  Court  of 
Horitia.  rendered  Fehruar)-  23,  1940,  in  the  case  of  Dodge  Taylor  v.  B.  A. 
Williauis,  et  al  : 

"The  law  does  not  contemplate  or  permit  the  appointment  of  a  foreign 
corporation  rei>reseuting  'the  holders  of  a  substantial  portion  of  the  outstanding 
bonds'  as  fiscal  agent  for  the  county  or  districts  in  managing  or  controlling 
any  of  the  official  functions  involved  in  the  issuing  of  refunding  bonds.  •  •  *  " 
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"Mor  (lots  the  law  permit  the  payment  of  money  from  the  sinking  funds 
of  the  county  tir  districts  as  fe«s  for  a  refunding  agent." 

In  a  subseqitent  opinion  in  the  same  ease,  rendered  April  2,  19^0,  the 
Court  said : 

"No  part  of  the  proceeds  of  the  second  gas  tax  ertber  lie  fore  or  aft«r 
allocation  can  l>e  used  directly  or  indirectly  or  otiierwise  to  pay  conMnissions. 
fees  or  expenses  of  any  nature  for  the  issue,  sale  or  exchange  of  refunding 

bonds.  *  *  *  - 

"The  opinion  in  the  Taylor  case  holds  tlwt  the  IMS  refunding  contrmct. 
resolution  and  Imnds  and  the  1939  refimdinff  contract  and  resolution  contain 
illegal  provisions  that  should  be  eliminated,  ^i/. ;  •  *  •  use  of  interest  and 
sinking  funds  in  paying  fees,  coninussions  or  expenses  for  refunding  purpfises." 

In  the  second  opinion  on  rehearing  in  the  same  ease,  filed  May  17,  J 940, 
the  Supreme  Court  of  Florida  stated  : 

"Ad  valoretn  taxes  levied  for,  and  gas  taxes  allocated  to.  county  and  road 
and  hridpe  district  Ixind  payments,  cannot  legally  be  nse  for  refunding  hond 
exiieitscs,  or  commingled  with  revenues  raised  to  (jay  re  funding  bond  expenses." 

From  a  careful  examination  of  the  opinion  in  the  above  entitled  case,  I 
am  of  the  opinion  that  the  Board  of  .Administration  is  not  atithorized  to  pay 
refundinsT  fees  or  refunding  expenses  out  of  either  gasoline  taxes  in  its  custody 
or  ad  valorem  taxes  levied  for  the  purpose  of  paying  bonds.  All  previotis 
opinions  of  the  .Attorney  General,  with  resjiect  to  ijaymenl  of  reftmding  fee* 
and  refunding  expenses,  in  conflict  with  the  above  mentioned  opinioivs  o(  the 
Supreme  Court  and  this  opinion,  arc  hereby  expressly  overruled. 

June  17,  1940—0^36, 

NOTICE  REQt.tRED  UNDER  KANNER  ACT,  WHERE  DISTRICT 
LIES  IN  MORK  THAN  ONE  COUNTY—UE  SOTO  COUNTY 

Dear  Sir; 

This  is  in  reply  to  a  tetter  dated  today,  in  which  you  state  lltat  the  B«.iard 
of  County  Commissioners  of  DeSoto  County  authorized  an  issue  of  DeSoto 
County  Special  Road  and  Bridge  District  No.  4  honds  dated  May  IS,  1918 : 
that  subsequently,  by  the  creation  of  Highlands  and  Hardee  Counties,  a  porti«m 
of  the  district  came  wjthtn  the  territorial  liniits  of  these  newly  created  coun- 
ties, and  they  assumed  the  payment  of  a  {Portion  of  the  indebtedness.  Your 
letter  also  states  that  pursuant  to  the  provisions  of  Chapter  15891,  .Acts  of 
1933  (Kanner  Bill),  a  tK>tice  was  published  in  a  DeSoto  County  newspajter 
inviting  sealed  offerings  of  bonds  of  said  district,  to  be  received  in  the  Board 
of  Administration  on  May  31.  This  notice  was  duly  pnhlished  in  DeSoto 
Coimty,  but  wa:;  not  published  in  Hardee  or  Highlands  Counties.  The  Board 
of  ,\dmimstratinn  received  offering*  pursuant  to  the  notice;  and  an  offer  to 
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sell  certain  refunding  lionds  of  the  distric-t,  dated  July  1,  1*)38.  was  accepted 
by  the  Briartl  of  County  CommisiiiontTS  of  UeSoto  County,  llie  Board  of 
Cornty  Col H mi ss! oners  of  Highlands  Countj-  also  recommendetl  the  purchase 
of  the  same  securities. 

^'iiiir  letter  pttints  out  thit  ihe  notice  was  not  published  in  either  High- 
lattds  or  Harriee  Counties,  and  you  ask  d^  be  advised  as  to  whether  or  not  the 
Board  of  Administration  vvonld  be  autborijred  to  purchase  securities,  using 
Sfusoline  tax  fttuds  of  both  LleSoto  and  Highlands  Couniics.  Assuming  that 
there  are  siiffieient  funds  availaMe  lo  ttiake  tlic  purchase,  and  !hat  the  items 
recummcndwl  are  the  lowest  offerings,  I  am  uti  the  opinion  that  the  Board  of 
Administration  is  lejtally  authorized  to  make  the  purchase.  The  Kanner  Bill 
pTovides  that  the  notice  shall  he  published  "in  the  county  where  the  bonds 
were  issred."  Both  the  original  and  refunding  tionds  were  issued  by  the 
Board  of  County  Commissioners  of  DeSnto  County,  on  behalf  of  Special  Road 
and  Britiu'e  District  Ko.  4  thereof.  That  hoard's  authority  to  issue  the  re- 
funding lionds  wa.s  specifically  passed  nlion  by  the  Supreme  Court  in  the  case 
of  State  T.  Spcrial  Road  and  Bridf/e  fiUiricI  So.  4  of  DcSoto  Cotitiiy.  ct  al,, 
ISJ  So.  StS.  I  am  of  the  opinion  that  the  ptihltcatiou  of  notice  in  DeSoto 
County  duly,  was  sufficient  under  the  law,  and  that  it  was  not  necessary  to 
(niblish  additional   notices   in    Highlands  and    Hardee  Counties. 

V'nur  letter  also  states  that  you  do  not  have  a  certificate  from  the  clerk 
of  the  Circuit  Court  <jf  PeSoto  County  showing  which  bonds  of  the;  refunding 
bon<l  issue  ba%e  actually  been  cxciianged  for  the  original  bontis,  and  you  ask 
to  Jte  ad^'ised  as  to  whether  or  not  the  Board  of  Administration  would  be  au- 
thoriz«l  to  purchase  the  refumiing  bonds  offered. 

The  Board  of  .^dtninistration  is  only  authorized  to  purchase  bonds  which 
arc  letfally  outstanding,  and  il  any  doubt  exists  as  to  whether  or  not  the 
refunding  hotids  were  ever  placed  in  circulation,  actual  payment  therefor 
should  he  liehl  up  until  the  doubts  are  removed  by  certificate  of  the  clerk  with 
reicrcnce  to  Uic  issuance  of  the  ijarticiilar  honds  to  be  purchased. 

August  30,  1940— O-910. 

ACCEPTANCE  OF  RKFCN'DING  PLAN  INVOLVED  IN  MUNIC4PAL 

BANKRUPTCY   PROCEEDING— ST.  JOHNS  AND 

BERVARD  COUNTIES 

Zlrstr  Sir: 

This  is  in  reply  to  your  letter  of  August  21,  VI4U,  to  which  is  attached 
cc^y  of  a  resolution  of  the  Borad  of  County  Commissioners  of  St.  Johns 
County,  rctpicsinisr  the  Board  of  Administration  to  exchange  certain  City  of 
.Arcadia  bonds  dated  June  1.  1925,  held  liy  the  Board  of  .Administration  tn  the 
sinking  fund.';  of  said  county,  for  a  like  amount  of  refunding  bonds,  together 
with  [last  due  interest  from  Deccmijcr  1,  1930,  to  July  1,  1937,  at  I'/a'i,  less  an 
exchange  fee  of  $20.00  per  bond. 
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From  the  correspondeticc  attached,  it  appears  that  tlic  nistriet  Cnurt  of 
the  United  States  for  the  Southern  District  of  Flfirida,  has  in  Bankruptcy 
PraceedinjjT  No.  306S-T- Bankruptcy,  entered  an  interlocutory  decree  ai>i>roving 
a  refunding  plan  anthwrizing  the  ahovc  exchange  terms. 

You  ask  to  he  advised  as  to  whether  or  titrt  the  B«ard  (*i  Administration 
is  authorized  to  complj'  with  the  fie  fore- mentioned  resolution,  1  am  of  the 
opinion  that  the  hoard  has  siicli  authority,  pursuant  tn  (.Tiapter  17728,  Laws  of 
Florida,  Acts  uf  )'>,17,  which  authorises  it  to  accept  refunding  Iwjndji  in  lictl 
of  any  investments  held  in  the  interest  and  sinking  fimd  accounts  administered 
by  it,  hy  and  with  the  consent  of  the  county  owning  the  bonds. 

While  this  action  is  authorized,  it  will  not  l)econ>e  a  marwlatory  dtrtj  of 
the  Hoard  of  .Administration  to  pcrfcnn,  unless  and  until  the  interlocutory 
decree  is  made  tlnal. 

What  has  liecn  :^id  alxive  is  equally  apiilicahle  to  the  Arcadia  hands  held 
in  the  interest  and  sinking  fund  of  Brevard  Count)-. 

Septemlier  11,  1940— 0-<J24. 

PAYMENT  OP  INTEREST  ON  ORIGINAL  BONDS  AND  REFUND- 
ING BONDS— PINELLAS  COUNTY 

Dear  Sir: 

This  is  in  rcidy  to  your  letter  of  Septendier  II.  1940,  from  which  it 
appears  that  $32ti.0GO  of  Imnds  have  lieen  called  for  redemption  (.Ictoher  1, 
1940.  Tij  n:eet  the  call.  $322,000  of  refunding  Iwods  have  heen  sold  at  par 
plus  accrued  interest,  the  refunding  iKinds  having  October  1,  1940,  and  sub- 
sequent eoiipon-s  attached.  Delivery  of,  and  payment  for,  the  refunding  honds 
will  lie  made  on  or  ahout  Septeinher  23.  The  l>onds  heinii  called  have  attached 
to  them  coupon  due  C>ctol>cr  1,  1940,  and  hence  on  that  date,  money  for  the 
payment  oi  doth  the  lnjnds  and  the  Octoher  1,  1940  coufiun  must  lie  made 
availahle  at  the  paying  agent  bank. 

Your  letter  states  that  it  is  anticipated  that  the  accrued  interest  to  the 
date  of  delivery  of  the  refunding  iKtods,  is  to  1)e  turned  over  to  the  Board 
of  .'\dniinistratiott,  and  that  the  face  amount  of  the  refunding  bond*  purchased 
will  Iw  sent  to  the  paying  a^tnt  hank  for  the  purjwae  of  retiring  a  like  amount 
tjf  the  bonds  which  have  been  called. 

You  ask  to  he  advised  as  to  whether  or  r»t  the  Board  of  Administration 
would  be  authorized  to  rendt  funds  for  the  payment  of  the  interest  coupon  due 
Octriilwr  I,  1940,  oil  the  existing  bonds,  and  to  remit  $4,000  to  the  paying  agent 
to  jray  a  like  amount  of  the  e^istinK  honds  called  for  redemption,  hut  for  the 
paiment  of  which,  no  refuiKling  bonds  have  been  issued.  1  am  of  the  opinion 
that  both  questions  should  he  answered  in  the  affirmative.  Gcarly,  the  holders 
of  bonds  which  have  been  calleti  for  redemption  on  fH:tol>er  1,  are  ctilitied  to 
[layment  of  not  only  the  bond,  but  the  interest  coupon  falling  due  on  that 
date,  and  any  applicable  funds  may  be  used  for  that  purpose- 


276         BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAX, 


STATE  OFFICERS  —  Board  of  Adminlstratlan 

Vou  alsti  ask  t«i  be  advised  as  to  whether  or  not  the  Bt>ard  of  Administra- 
lic-in  ina\'  accept  that  part  of  the  purchase  price  of  the  refunding  bonds  rep- 
resenting accrued  interest  to  date  of  delivery,  and  use  said  funds,  tOKCther 
with  other  available  moneys  in  the  interest  and  sinking  fum!  of  the  district,  to 
pay  the  October  1,  1940,  interest  eoupons  on  the  $322,000  refunding  iionds  to 
be  delivered  oti  or  alwut  September  23. 

1  am  of  the  opinion  that  the  Board  of  Administration  is  authorized  to  do 
so.  A  ccmtention  that  siTch  a  plan  is  illegal  because  two  sets  of  bonds  will  be 
outstanding  and  result  in  duplication  of  interest  for  a  period  of  approximately 
tine  week,  is  without  merit.  See  FIcemmi  .■.  City  of  JacksontiHe,  191  So.  S40, 
State  1,  07.V  of  Afiftmi,  194  So,  792.  and  State  v.  Special  Tux  School  District 
No.  S  nf  Pttti'llas  Comity,  ofitnion  filed  June  2^,  1940. 

September  16,  IWO— 0-928. 

PURCHASE  ST.  LUCIE  COUNTY    BONI>S   UNDER  KANNER  ACT 

WITH  OKEECHOBEE,  INDIA M  RtVER  AND  MARTIN 

COUNTY  FUNDS 

Dear  Sir 

This  is  in  reply  to  your  letter  of  .August  23,  1940,  in  which  you  .state  that 
at  the  time  nf  their  creation,  Indian  River,  Martin  and  Okeechobee  Counties 
assimied  a  part  of  the  county  bonded  indebtedness  of  St.  Lucie  County.  Sub- 
spcinently  St.  Lucie  County  issued  refunding  bonds  to  take  the  place  of  the 
original  indebtedness,  and  the  other  counties  issued  refunding  bonds  repre- 
senting the  part  of  the  indel'tedness  assumed  by  them.  These  latter  refunding 
bonds  were  deposited  in  escrow  with  the  State  Treasurer,  for  delivery  to  St, 
Lucie  County  on  a  pro  rata  basis  as  St.  Lucie  County  exchanged  its  refunding 
bonds  for  its  original  bonds  and  pursuant  to  the  escrow  agreement,  some 
bonds  of  Indian  River,  Martin  and  Okeechobee  Counties  have  been  delivered 
lo  St.  Lucie  Counti. 

Your  letter  further  states  that  the  Board  of  .Administration  invited  sealed 
offerings  of  St.  Lucie  County  Iwnds  under  the  Kanner  Act,  and  Indian  River, 
Martin  and  Okeechobee  Counties  have  recomniended  the  use  of  Kanner  Bill 
funds  credited  to  them,  for  the  purchase  of  St.  Lucie  County  refunding  bonds 
offered  for  sale  under  the  Kanner  .\ct.  They  further  request  that  the  Board 
of  Administration  exchange  the  St.  Lucie  County  bonds  purchased  for  a  like 
amount  of  Indian  River.  Okeei:hol>ee  and  Martin  Counties'  refunding  bonds, 
now  held  as  an  investment  by  St.  Lucie  County,  pursuant  to  the  aforementioned 
e-i^row  agreement, 

^'tju  ask  to  be  advised  as  to  whether  or  not  the  Board  of  .Administration 
would  be  authorized  to  use  Kanner  Bill  funds  of  Indian  River,  Okeechobee 
and  Martin  Counties  to  purchase  St,  Lncie  Countj-  Road  and  Bridge  Refunding 
bonds.  In  tlie  event  such  purchase  can  be  made,  you  ask  to  be  advised  as  to 
the  autlwrity  of  the  Board  of  Administration  to  exchange  the  St.  Lucie  County 
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refundinK   lioncls   so   purchased,    for  a   like  atnuunt   of   Ixmils  «f  the   cinmty 
whdsi-   Kniuter   Uii!   funds  were  u»«)  iii  makitiR  the  tnirchaHi:. 

Indian  Klver.  Martin  and  Okeechohee  Counties  have  cniefed  int^i  an 
asreemcnl  with  St.  Lucie  County  wherehy  iheir  deht  to  it  i*  ciidenced  by 
ImiKls  which  arc  being  dehvtrcd  lo  St.  L\icic  Oninly  pursuant  to  an  e»cn>w 
aKrct'niriii,  See  State  t:  County  of  Si.  Lwif,  IHJ  So.  S46.  Under  ihcM  con- 
diiinns.  I  am  of  the  opinion  that  thix^e  c'luntics  may  not  purchase  St.  Lncie 
County  lionds  under  the  Kanner  Act.  Bttt  even  il  they  could  be  purchased, 
1  atn  of  the  opinion  that  diey  could  ni«  l)c  exchanged  for  a  like  amount  of 
rcfviiiding  lionds  issued  Ity  the  purdiasing  county,  fur  there  i»  no  statutory 
authority  for  snch  exchange. 

October  16.   194«— 0-955. 

TR.VNSl-ERS  PURSUANT  TO  PEREMPTORY  WRIT  OF 
MANDAMUS— HARDEE  COUNTV 

Hear  'itr: 

This  is  in  replj-  to  your  letter  of  Octi>l>er  3.  1940.  Il  Mate*  that  tlie 
"Hoard  of  Ciunty  Commissioners  of  I  lardee  County,  aclinfc  inirsuant  lo  the 
commands  of  the  peremptory  writ  of  mandamus  issued  out  of  tJte  Hardee 
t^ounty  Circuit  Court  in  the  case  of  State  rx  ret,  Meredith,  el  al.  v.  Hardee 
County,  No,  2777,  adopted  a  resolution  instrncling  and  directing  the  Hoard  of 
Administration  to  transfer  tjasoline  tax  funds  from  the  Kanner  nil]  account 
lo  the  interest  and  sinking  furul  account  of  the  refundinj;  hnnU  in  an  ammml 
which,  when  added  to  the  funds  then  in  such  interest  and  sinkini;  fund  atcoimt, 
would  he  in  an  amount  e<iual  to  the  atUEiimt  required  to  pay  ttic  semi-annual 
interest  im  the  issue  of  refimdini;  Ijonds."  It  further  rec|ue(tcd  the  ««  of 
sucli  mimcy  for  the  jaymcnt  of  such  interest 

'N'uur  letter  finiher  stales  that  the  reqitested  transfers  were  made  by  the 
I^iiard  of  Administration,  and  the  interest  on  the  outstandinic  refunding  Vmnds 
was  scut  to  the  paving  agent,  hut  that  by  reastm  of  the  fact  thai  alt  of  the 
rcfutKliu!;  issue  harl  not  been  exchanged  for  original  bonds,  ihcre  remained  in 
hand  a  «um  eqtta!  to  the  .semi-annnat  interest  on  the  refunding  IxincU  which 
were  attihorired,  hut  had  not  been  exchanBed.  This  sum  was  segrei^ated  and 
earmarkwi  so  as  to  show  its  source,  and  was  placed  in  the  ■'reserve  account" 
of  llardcf  County,  which  was  established  on  the  lKx»ks  of  the  Board  of  Ad- 
mi  nisi  rat  i<in  subsequent  to  the  Attorney  General's  opinion  of  Jutw  Z3,  I93f>, 
iutd  for  the  purpose  of  setting  up  the  mechanics  to  comply  with  that  opinion. 

\'our  letter  further  states  tltat  the  tkard's  action  tn  placing  ihe  alore- 
tneniioned  funds  in  the  "reserve  account"  has  been  questioned  on  dK  gFoimd 
that  the  moneys,  consisting  of  l»oth  ad  k'aturcm  taxes  levied  for  tlie  purpose 
of  pa>'int;  the  refunding  l>onds  and  gasoline  taxes  transferred  from  the 
Kanner  Hill  .Account  as  aforesaid,  are  required  hy  the  comntand-^  of  the  per- 
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empton-  writ  nf  maiwtanius  lo  he  used  solely  for  the  servicing  of  the  refund- 
ing Ixinds, 

TTle  previously  mentioned  peremptory  writ  of  mandamus  required  the 
comity  ciniimissi<jners  lo  le\y  certain  ad  •k'alorera  taxes  for  the  exclusive  use 
of  the  rcfvinding  bonds,  and  also  commanded  them  to  appropriate  to  the  interest 
anrJ  sinlcidjr  fund  uf  the  refunding  honds,  as  and  when  needed,  snflictent 
gasiiline  taxes,  sn  that  when  comhined  with  the  ad  valorem  taxes,  it  would 
['Tov'ide  the  amount  necessary  to  pay  interest  upon  the  issue  of  refunding 
bonds,  said  appropriation  to  l>e  niade  by  transfer  from  the  Kanner  Bill  account. 

It  fnrther  dirertcd  that  vvhen  so  ajipropriated  by  such  transfer,  the  pro- 
ceeds of  ihe  gasoline  taxes  so  transferred  sliall  be  earmarked  and  placed  by 
the  county  treasurer  cx-oflicio  in  a  separate  fund  to  be  expended  solely  to 
pay  interest  tii>on  the  refunding  lioiids,  and  shall  l>e  disbursed  for  no  other 
pnnHJse. 

In  reph'  to  your  questions,  I  am  of  the  opinion  that  ad  valorem  taxes 
raised  pursuant  to  peremptory  writ  of  mandamus  exclusively  for  the  refund- 
ing bonds  and  gasoline  taxes  trans  ferretl  from  the  Kanner  Bill  account  to  the 
interest  and  sinking  fund  of  the  refunding  bonds  pursuant  to  peremptory  writ 
of  man  tin  111  US,  should  noi  be  placed  in  or  allowed  to  remain  in  the  "reserve 
account."  ■ind  that  such  fimds  may  he  usetl  to  pay  interest  on  the  refunding 
Ixinds  and  for  no  other  purpose. 

See  itTy  opinion  duted  May  28,  1940,  In  Re  :  "Board  of  .-\dminist ration — 
Pavment  of  Interest  on  Refunding  Bonds — Charlotte  County."  .Also  State  ex 
rel.  City  and  Cipunty  Holding  Comfiany  v.  Board  of  Public  Instruction  of 
Broward  County,  ct  al.,  163  So.  8:  City  of  Kissimmee,  et  al.,  v.  State  ex  rel. 
Ben  Hur  Life  Association,  163  So,  473;  State  ex  rel  Lawler  v.  City  of  West 
Palm  Beach,  et  al.,  170  So.  697,  and  State  ex  rel.  Harris,  et  al..  v.  City  of 
West  Palm  Deach,  et  al.,  149  So.  338. 

This  rule  api'lies  not  only  when  enough  money  is  transferred  to  enable 
jiajment  of  interest  to  be  made  on  the  entire  issue  of  rcfvniding  botids,  but 
also  when  the  amount  transferred  is  sufficient  to  make  payment  of  interest 
on  the  refiindiii!?  bonds  which  the  Board  of  .-Administration's  records  show 
have  actually  been  exchanfred. 

Octol>er  31,  1940— 0-97S. 

PRI-:iF.KRNCK    IN    PAYMENT    OF  JUDGMENTS— 
BROW.-ARD  COUNTY 

Dciir  Sir: 

This  is  in  reply  to  your  letter  dated  today,  which  states  that  there  are  no 

defaults  in  principal  or  interest  on  county  wide  obligations  of  Broward  County 
under  the  supervision  of  the  Board  of  Administration,  and  that  the  interest 
(hie  November  1.  1940,  has  be^n  remitted  to  the  paying  agent.    Y'our  letter 


BIENNIAL  REIPORT  OF  THE  ATTORNET  GENERAL         279 


STATE  OFFICERS  —  Board  of  Administration 

points  out,  liiiwever,  that  there  are  three  judErnients  based  u{>on  cmintywide 
oblipations  under  the  stipervision  of  the  Iward,  and  thai  the  BrFard  af  Ad- 
ministration has  on  hand  ample  fund^  to  t>a)'  all  of  the  judgments,  togerlirr 
with  interest  and  principal  on  any  bonds  maturing  in  the  near  future. 

The  Ixiard  of  county  commissioners  has  requested  the  Board  of  Ad« 
ntiniistration  to  t>ay  the  halajice  due  on  one  of  these  judgments  (Palmer  judg- 
ment) out  of  the  special  le\'y  account  anil  out  of  the  county  wide  interest  and 
sinking  fnnd  account. 

Vou  ask  to  be  advised  as  to  whether  or  not  the  Board  of  Administration 
would  he  authorized  to  jiay  the  Palmer  judgment  in  preference  to  tlte  other 
two  judgnjents. 

In  my  opinion  no  question  of  preference  is  involved,  since  ani()le  funds 
are  availahle  for  the  payment  of  all  obtigations  of  tite  county.  I  am  of  the 
opinion  that,  upon  presentation  of  proper  satisfaction  of  judgment,  the  Palmer 
judgment  may  he  paid.  I  am  also  of  the  opinion  thai  the  Board  of  Ad- 
ministration would  be  legally  authorized  to  jmy  the  other  two  judgments.  ii[<on 
receipt  of  proper  satisfaaion  thereof. 

November  18.  1940—0-985, 

DELIVERY  OF  REFUNDING  BONDS  AND  REDEMPTION  OK 

ORIGINAI,  BONDS  PRIOR  TO,  BUT  AS  OF,  CALL 

CALL  DATE— MANATEE  COUNTY 

Paar  Sir: 

This  is  in  reply  to  your  letter  of  November  13,  1940. 

From  your  letter  the  amended  resoltition  of  the  Board  of  County  Com- 
missioners of  Manatee  County  and  the  certihcale  of  the  First  National  Hunk 
of  Chicago,  previously  furnished  this  office,  the  following  facts  appear  : 

The  resolution  of  the  Board  of  County  Commissioners  of  Manatee  Comity 
states  that  R.  E.  Crunimer  &  Company  has  purchased,  at  a  price  tif  95.5, 
$285,000.00  par  value,  Manatee  Count)-  refimding  bonds,  to  refund  a  like 
amotmt  of  bonds  now  oiitslantHng,  hut  to  l)e  called  on  January  1,  1941.  These 
refunding  bonds  are  on  deposit  wilh  the  bank,  and  the  resolution  authori/ci. 
the  deliver)^  of  the  bonds  to  the  purchaser  u[>on  payment  therefor,  such  de- 
li\ery  to  lie  made  only  within  thirty  days  prior  to  the  call  date,  unless  a  like 
amount  of  original  bonds  are  stmultanemisty  surrendered  for  redemption,  in 
which  case  deliveries  are  to  be  made  as  called  for  and  paid  for  by  tlic 
purchaser,  in  the   following  maimer; 

The  purchaser  will  pay  for  the  refunding  Ixinds  so  delivered  $955.00  p1ii» 
$20.00.  representing  six  months'  interest  thererai  from  July  1  to  January  1,  or 
a  total  of  Sy75.0U.  The  original  bonds  surrendered  are  to  lie  redeemed  ai  [lar 
{$1,000.00)  plus  interest  from  July  1,  1940,  to  January  1.  1941  ($25.00),  totaling 
$1,025.00.     The  diflference  between  the  atnoimt  reaU!:ed  from  tlie  sale  and  tKc 
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ajnoiint  ticiressaTy  to  retire  the  original  bond  l$l,02S.O0  minus  $')75.00  equals 
$50.(10)  tile  Hoard  of  Ariniinistration  is  requested  to  make  availaWe  by  estab- 
lishing an  at'cnunt  with  the  hank  and  authorizing  the  account  to  he  charged 
witlt  $50.00  for  each  sucli  transaction.  The  resolution  further  ptovides  that 
m  thf  event  the  Board  of  Ad  mini  st  ration  faits  to  make  this  money  available, 
the  jmreliHSer  may  atlsance  it  lu  the  bank,  which  will  use  the  money  adanced, 
])lns  the  proceeds  of  the  sale,  to  retire  the  original  bonds  surreutSered,  in  the 
roanner  set  forth.  The  resohition  [irovides  that  these  advancements  shall  he 
re|>aid  by  subsequent  remittances  by  the  Board  of  Administration  to  the 
lioard's  account  with  the  hank,  which  remittances  or  reimhursenients  the  hank 
IS  to  request  the  B'mrU  of  .Administration  to  make  at  the  lime  the  bank  reports 
the  transaction  to  the  Board  of  Administration. 

From  the  certiiicate  of  the  lank  the  followmg-  facts  apiiear: 
Rcftmding  bond  No.  235  was  delivered  to  the  purchaser,  who  paid  $955.00 
plas  $3100,  or  $97.S.O0,  for  it.  Original  bond  No.  B  271  was  deposited  with 
the  liank,  accompanied  by  an  agreement  of  the  owner  authoriiing  redemption 
and  cancellation  tlurtnf  upon  payment  of  the  jirincipal  amount  phis  interest 
thereon  to  Jaiuiary  ],  1941,  or  $1,025.00.  To  the  $975.00  was  added  $50.00 
advancctl  by  the  purchaser,  and  the  total  of  $1,025.00  was  paid  by  the  hank 
tu  the  holder  of  the  original  Iwnd  -Vo.  B  271,  in  e.'cchange  for  atif!  in  re- 
demption of  the  bond  and  all  coupons.  The  bank  cancelled  tlie  bond  and 
coupons  and  delivered  same  ti)  the  Board  of  Administration,  tc^ether  witli  a 
certilkate  describing  the  transaction  and  stating  that  it  expects  the  Board  of 
Adtninistration  to  remit  $50.00  to  it  so  that  it  can  make  reimbursetnent  to  the 
purchaser. 

Vrtu  ask  to  he  advised  as  to  whether  or  not  yon  caii  compl)-  with  the 
request  made  iu  tlie  r«wjltition  and  in  the  certiiicate  by  making  reimbursements 
of  this  nature. 

It  requires  oo  more  money  to  cam-  out  (he  issuance  of  a  refunding  btmd 
and  the  redcmjition  of  an  original  l>ond  in  the  manner  set  forth  in  the  certifi- 
cate, than  to  carry  out  the  same  thing  on  January  1,  1941.  If,  on  the  other 
hand,  delivery  of  the  refunding  bonds  and  payment  therefor  is  tnaile  thirty 
days  prior  to  January  1,  as  is  permitted  by  the  resohition,  but  the  refunding 
bonds  are  not  redeemed  imtil  January  1.  when  they  are  callable,  the  result 
will  be  that  for  thirty  days  liability  will  accrue  against  the  county  for  interest 
on  Kith  the  refunding  bonils  and  the  oris^nal  l>ond5,  and  thus  the  cost  of 
complctinif  ttie  refondmg  will  he  increased  by  the  amount  of  thirty  days' 
interest  on  the  retunding  bonds.  This  additional  expense,  payable  from  funds 
in  the  haiwh  of  the  Board  ot  Adnunistration,  will  be  eliminated  as  to  all 
reft'tiding  hond;.  delivered  in  the  manner  outhned  in  the  certificate,  and  I  am 
of  the  opinion  that  the  Board  of  .\dministratioti  may  make  the  reimburse- 
ment as  outlined  in  the  resolution  and  certificate  and  in  all  similar  tran.^ction3 
where  the  Irank  furnishes  the  Board  of  Administration  with  the  cancelled 
original  bond  at  the  time  reimbursement  is  requested. 
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Dccemlier  10,  1940— O-lOll. 

ADJUSTMr.NT  OF   INTEREST   ON   ORIGINAL   BONDS— 
DF.  SOTO  COUNTV 

Dear  Sir: 

Tins  is  in  reply  to  your  letter  which  reads  in  iiart  as  follows; 

"At  a  meeting  held  Sejiteniljer  30.  1938.  the  Board  of  Ad  mini  strati  on  ^ei 
aside  in  a  iitiuidation  account  ccrmin  funds  applicable  tu  DeSoto  County 
Special  Road  and  Briflge  District  No.  4  for  the  purpose  of  making  interest 
adjustments  from  the  maturity  dates  of  the  original  bonds  to  ihe  date  of  tl»e 
refunding  bonds,  pursuant  to  resolutions  a<Iopted  by  the  Board  of  County 
Commissioners  of  DeSoto  County,  September  21),  1V38,  jmragraph  (c)  of  which 
reads  as  follows : 

"  'One  year's  interest  7/1/37  to  7/1  /38  at  S'/r.  on  $43,000  aggregate  amount 
of  piast  due  bonds  which  matured  5/15/33  to  5/15/37,  inclusive.,...,-.-,. ^,150.00' 

"We  now  have  certitied  copy  of  a  re.'snlution  adopted  by  tlic  Roard  of 
Cotimy  C<inimissioners  of  DcSoto  County,  June  18,  1940,  amending  the  above 
quoted  paragraph  (e)  to  read  as  follows; 

"  'Evidence  of  any  one  year's  interest  accrual  prior  to  7/1/38  (».  yA>  on 
$43,000  aggregate  amount  of  [>ast  due  bonds  which  matured  5/15/33  to 
5/15/37,   inclusive  ....,^„„„^^ __ $2, 150.00.* 

"Considering  the  resolution  authorizing  the  issuance  of  Special  Road  wnd 
Bridge  District  No.  4  Refunding  Bonds,  together  with  the  resolution  author- 
izing the  setting  up  of  a  liquidation  account  to  make  certain  interest  adjust- 
ments since  the  maturity  dates  of  original  bonds,  it  apjiears  that  all  bondfioldcrs 
will  tie  treated  alike,  i.  c„  payment  of  interest  since  bond  maturity  will  be 
made  in  cash  or  in 'new  refunding  bonds." 

You  ask  to  be  advised  as  to  wliether  or  not  the  Board  of  .Administration 
would  be  legally  authorized  to  comply  with  the  amendment. 

I  am  of  the  opinion  that  the  Board  of  Administration  has  such  authority. 
Under  the  amended  resolution,  as  under  the  original  one,  all  bondholders  will 
receive  equal  treatment. 

December  5.  1940— O-1008. 

ELIGIBILITY  OF  CERTAIN  BONDS  TO  PARTICIPATE  IN  BOARD 
OF  ADMINISTRATK)N    ACT-MONROE  COUNTY 

Dear  Sir: 

This  is  in  reply  to  your  letter  enclosing  copy  of  a  resolution  of  the  Board 
of  County  Commissioners  of  Monroe  County  dated  Angusl  14,  requesting  the 
Board  of  Administration  to  include  in  the  outstanding  bonds  of  Monroe 
County  $29,(X)0  .Monroe  County  Refunding  Bonds  dated  April  1,  1929,   which 
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were  aiithnriKed  to  Ite  issued  by  the  Board  of  Ctmnty  Comratssioners  February 
6,  l'^29.  and  which  hands  are  not  on  the  list  of  bonds  furnished  by  the  Clerk 
of  the  Circuit  Court  of  Monroe  County  as  outstanding  on  April  I,  1929, 

You  asit  to  be  advised  as  to  whether  or  not  the  board  would  be  authorized 
to  include  these  Ixjuds  in  tlie  outstandinijr  indelitedness  of  Monroe  County,  in 
order  that  thcj-   may  iiartici[>ate   in  the  gasoline   tax  distribution. 

Section  5  of  Giai>ter  14486.  Laws  of  Florida,  Acts  of  1929  (Board  of 
.-Vdministration  Act).  i>rovides  that  within  thirty  days  after  the  passage  of 
the  Act  the  Clerk  of  the  Circuit  Court  of  eacli  county  shall  furnish  the 
Comjitroller  with  a  detailed  list  of  eath  issue  of  bonds  of  the  county. 

Section  2  of  the  same  Act  defines  "bonds,'  using  the  following  language: 

"The  word  'boivds'  as  used  in  this  Act  will  be  construed  to  include  bonds, 
time  warrants,  note?  and  allifr  forms  of  indfhfcdi'ess  issued  for  road  purposes 
or  for  road  it»d  bridye  jmrposcs  by  any  County  or  Special  Road  and  Bridge 
District  of  the  State  of  Florida  and  outstanding  on  April  1,  1929."  {Italics 
.suiiplied.) 

Section  18  n(  the  same  Act  reads  in  [lart  as  follows: 

*'lt  is  the  iirtention  of  this  Act  that  all  indebtedness  authorized  and  out- 
standing at  the  time  of  the  passage  and  approval  of  this  Act.  issued  for  the 
purpose  of  constructing  roatb  and  bridges  wilhin  the  several  counties  of  the 
Stale  *  *  •  shall  be  eliKible  to  participate  in  the  distribution  of   such  money," 

In  vitw  of  the  wording  of  Section  2,  the  debt  due  fur  work  performed 
under  a  road  construction  contract  meets  the  requirements  of  the  definition,  if 
it  came  due  firior  to  April  1,  1929.  even  though  a  liond  or  other  evidence  of 
the  debt  was  nut  executed  until  after  April  1,  1929. 

The  affidavit  dated  August  17,  1940,  of  the  chairman  uf  the  Board  of 
County  Comnussioners  of  Monroe  County,  who  was  also  chairman  during  the 
years  1928-1929,  states  in  substance  that  the  Jenner  Brothers  contract  and  the 
Perky  contract  were  liotli  for  road  construction,  wliich  had  been  at  least  95 
I»er  cent  completed  by  April  I,  1929 :  also  that  the  refundins  bond  issue  of 
April  1,  1929  ($S7,(K»0)  was  issued  to  evidence  the  aforesaid  indebtedness 
tncmred  for  road  purposes  prior  to  April  1,  1^9,  and  outstanding  on  that 
date. 

The  affidavit  of  the  derk  of  the  circuit  court  dated  November  27,  1940, 
states  that  all  of  the  bonds  except  bonds  Numbers  34  and  35  were  issued  to 
represent  debt  due  by  the  county  on  the  Jenner  Brothers  contract,  and  so 
$55,000  of  iMinds  were  issued  to  represent  debt  due  on  the  Jenner  Brothers 
contract.  From  examination  of  the  Jenner  Brothers  contract,  it  appears  that 
slightly  less  than  S1(j7,00()  was  to  be  paid  by  the  county  for  the  construction 
of  the  road,  and  payments  thereon  were  to  be  made  by  the  county  as  the  work 
and  materials  were  furnisbcd.  Had  the  contract  been  completed  by  April  I, 
192*J,  or  had  the  I>unds  been  actually  issued  prior  to  that  date,  ail  $55,000  of 
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snch  tiiituls  wtmld  liave  l>ecti  eligible  lo  participate  under  the  provisinns  of 
the  Board  of  Admimstration  Act. 

According  to  ilie  chairmati's  affidavit,  as  much  as  S  per  cent  of  the  total 
work  on  tht  Jeiiner  Brothers  contract  may  have  been  performed  alter  Afrit 
I,  15*29,  and  since  we  are  ntn  advised  as  to  how  much,  if  any,  of  the  delit  di« 
for  work  tione  after  that  tlate  was  evidenced  b;-  refunding  bonds,  we  must 
assume  that  all  of  it  was.  and  that  approKimately  $8,350  of  the  bonds  were 
is>:ucd  to  cx'idenre  such  indebtedness,  aiid  hence  were  not  eligible  to  participate. 
Twenty-eight  thousand  dollars  of  the  bonds  have  been  paid  by  the  county 
without  using  the  facilities  of  or  the  funds  administered  by  the  Board  of  Ad- 
mini  stratitm.  And  so  we  may  assume  tJiat  the  $8,350  of  ineligible  bonds  were 
amonK  the  $28,00(1  of  Iwnds  so  paid,  leaving  unpaid  only  eligible  bonds  issued 
to  evidence  debt  on  the  Jenncr  Brothers  contract. 

I  am  of  the  opinion  that  on  the  basis  of  the  facts  contained  in  the  afore- 
mentioned  affidavits,  t>oruis  Numbers  28,  30  to  33,  both  inclusive,  and  36  to  57, 
both  inclusive,  are  eligible  to  participate  in  the  funds  administered  by  the 
Board  of  Administration,  and  that  if  and  when  ccrtiltcation  of  such  bonds  is 
made  pur.-suant  to  the  provisions  of  Section  5  of  Chapter  14486,  the  Board  of 
.^dmini. St  ration  will  be  authori/-ed  to  include  them  in  the  outstandinjj  indebted- 
ness of  Monroe  County  in  order  that  they  may  lie  eligible  to  iiarticipatc  in  the 
gasoline  taxes. 

Obviously  the  clerk  cannot  now  comply  with  that  part  of  Section  5  which 
retpiires  ccrtilication  to  be  made  within  thirty  days  from  the  time  when 
Chapter  1 4466  Iwcame  a  law.  but  in  the  case  of  State  ex  rel.  Dupont-Ball  v. 
Carttoa  150  Sa  731,  the  Supreme  Court  of  Florida  held  that  certification 
within  the  time  prescribed  by  statute  was  not  essential. 
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June  21,  19J9— 0-392. 

AUTHORIZED  TO  GRANT  PERMT5SION  TO  ERECT  A  CHURCH 
UPON  STATK  PROPERTY 

Dear  Sir: 

This  wiil  acknowledge  receipL  of  your  letter  of  June  20  confirming  the 
action  taken  at  the  board's  meeting  approving  in  principle  the  request  for  the 
erection  of  an  Episcopal  Church  on  the  lands  of  the  Florida  State  Hospital, 
as  indicated  in  a  copy  of  a  letter  that  you  have  attached  from  Mr.  V.  G. 
Lowerj,  archdeacon,  Marianna,  Florida.  This  action  was  taken  subject  to  niy 
approval  as  to  whether  or  not  this  request  could  be  legally  granted  by  the 
toard. 

It  appears  from  Mr,  Lowery's  letter  that  there  are  a  number  of  patients 
in  the  State  Institution  at  Chattahoochee  who  are  members  of  his  church  atrf 
to  whom  the  church  desires  to  give    spiritual   ministration.     The   request  is : 

"It  is  only  requested  that  permission  be  granted  for  the  use  of  one  of  said 
sites  and  not  that  title  be  vested  in  the  Diocese.  However,  it  is  requested  that 
permission  l>e  granted  for  a  length  of  time  not  less  than  twenty- five  years  in 
order  that  the  Diocese  might  be  justified  in  incurring  the  expense  of  erecting 
A  .itntabte  building." 

The  question  that  arises  is; 

Would  the  granting  of  the  permission  sought  be  in  conflict  wtth  Section  6 
of  the  Declaration  of  Rights  of  the  Constitution  of  the  State  of  f'lorida  which 
provides : 

"Section  6.  N'o  preference  shall  be  given  by  law  to  any  church,  sect  or 
mode  of  worship  and  no  money  shall  ever  tve  taken  from  the  public 'treasury 
directly  or  indirectly  In  aid  of  any  church,  sect  or  religious  denomination  or  in 
aid  of  any  sectariiin  institution." 

In  answering  this  question  I  have  end^vored  to  iind  if  there  has  ever 

been  a  ca.se  in  the  United  States  upon  this  particular  question  that  would  throw 
some  light  upon  the  proper  construction  of  the  abuve  quoted  provision  of  our 
Constitution. 

The  only  case  that  I  have  been  able  to  find  is  that  of  Reich wald  v. 
Catholic  Bishop  of  Chicago,  et  al..  101  N.  E.  266,  and  this  case  seems  to  Ijc 
the  only  one  in  the  United  States  as  I  haie  checked  all  other  compilations 
available  to  me  and  find  that  this  case  is  the  only  one  cited. 

The  facts  were  that  the  boarf  of  county  commissioners  had  granted  the 
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request  of  a  CAtKi>lic  Bishop  of  Qitcago  to  erect  a  building  for  religknis 
worship  u))on  jfroimds  owned  tiy  I  he  Ci^unty  of  Cook,  used  as  a  piior  farm. 
Upon  these  srotinds,  consisting  of  ISO  acrcii,  were  certain  large  1  wildings  in 
which  the  county  was  housing  and  maintaining  tlie  poor  who  were  :i  puiilir 
charge.  Apparently,  this  provision  was  inserted  in  the  resolution  of  the  board 
srrantinn  this  permission ;  Tltat  similar  permission  be  granted  to  all  rctiifious 
sects;  that  the  'ihapels  to  be  built  under  the  direction  and  sui>ervision  of  the 
county  architect;  plans  and  specifications  be  subject  to  the  approval  of  the 
county  Ixiards ;  the  biii  I  dinars  be  of  a  like  character  as  those  upon  the  grounds : 
anri  that  the  location  be  designated  by  the  board. 

1 1  is  claimed:  "*  •  ♦  the  [wrmission  given  to  erect  a  diapel  for  retiRiiiiK 
worsbip  and  funeral  ■services  violates  Section  3  of  Article  VIII  of  the  Con- 
stitution, which  provides  ifiat :  'Neither  the  General  Assembly  nor  anj'  county. 
city,  town,  tuwnship,  school  district,  or  other  public  conjuration,  shall  ever 
make  any  appropriation  or  pay  from  any  public  fund  whatever,  aiiythinij  in  aid 
of  any  church  or  sectarian  purpose,  or  to  help  support  or  stistatn  any  school, 
academy,  seminary,  college,  university,  or  other  literary  or  scientific  institution, 
coittrollef!  by  any  church  or  sectarian  denomination  whatever;  nor  shall  any 
grant  c>r  donation  of  land,  money,  or  other  personal  property  ever  be  made  by 
the  State  or  ?ny  such  public  corporation,  to  any  church,  or  for  any  sectarian 
purpose,' 

"The  hill  Is  framed  on  the  theory  that  the  adoption  of  the  report,  together 
with  the  selection  of  the  particular  location  and  the  erection  of  the  building, 
constitutes  a  prant  cir  donation  of  land  to  a  church  or  for  a  sectarian  purpose. ' 

The  Court  held  : 

"The  count)'  parts  with  nothing;  it  acquires  a  building.  The  church 
acquires  nothing:  it  has  a  license  to  erect  a  building.  The  Constitution  pro- 
hibits the  county  from  giving  the  land  to  the  church ;  but  there  is  no  prohibition 
against  the  church  giving:  the  building  to  the  coimty,  and  this  Is  what  the 
adoption  of  tlic  resolution  by  the  county  board  provides  for.  There  is  no 
question  of  any  grant  or  donation  by  the  county  *  •  *." 

It  is  to  he  noted  that  the  provisions  of  the  Illinois  Constitution  are  in 
substance  identical  with  our  own.  The  reasoning  of  the  case  that  I  have 
quoted  consttuing  the  same  is  so  sound  and  logical  that   I  ;ihall  follow  it. 

Tlieretore,  I  am  of  the  opinion  that  the  board  may.  under  circumstanccH 
similar  to  those  above  set  out,  legally  grant  this  application  provided,  however, 
that  such  grnnt  be  subject  to  the  expressed  condition  that  same  may  tie  re- 
voked at  any  time,  in  which  event,  the  buildings  that  have  been  erected  upon 
said  property  to  he  immcdiatciy  removed  at  no  expense  to  the  State  or  upon 
failure  so  to  do  that  such  liuiHings  shall  bccotee  the  pro[>erty  of  the  State 
of  Florida. 
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July  26.  1939--0-499. 

NOT  AUTHORIZKl)  TO  PAY  UNEARNED  SALARY  OF 

EMPIXJYEE 

Gentlcmiii  : 

In  reply  to  a  letter  retjitesling  my  oiiimon  as  to  whether  or  not  the  Board 
of  Comiiiissioiiers  of  Statf  Institiuiotis  would  he  authorized  to  pay  a  full 
month's  salary  to  Mrs.  Ross,  widow  of  the  late  Mr.  H.  W.  Rdss,  vvha  for 
twelve  tifid  a  half  years  was  Supervisor  of  the  Construction  DeiMrtnient  of 
the  Hosjiital,  when  in  fact  Mr.  Ross  died  with  only  two  weeks'  salary  owing 
him,  1  wonlt!  siaie  that  I  find  no  law  Kiving  the  b«:>ard  authority  to  pay  a  full 
month's  salary  to  anyone  tinder  the  cirtuniatanties  outlined  in  the  letter,  aiid 
1  uiHlerstand  it  has  heen  the  rule  in  the  past  not  to  pay  salaries  under  such 
circumstances.  1  am  informed  that  the  widow  of  the  late  Justice  of  the 
Supreme  Court,  Fred  H.  Davis,  was  not  iwid  for  the  full  month's  salary, 
Judge  r>avis  not  having  earned  it  at  the  time  of  his  death,  and  I  am  also 
infomjcd  that  this  same  ruling  was  followed  in  the  death  of  another  State 
employee,  ilr.  William  Anderson,  under  the  same  circumstances. 
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March  21.  194t)— 0-763. 

NOT  AUTHORIZED  TO  CHANGF-:  TKRNtS  OF  EXISTING  STATUTE 

WITH  REFERENCE  TO  FISHING  IN  ST.  JOHNS 

RIVER  AND  LAKE  GEORGE 

Di'ar  Sir: 

This  «'il!  acktiQw ledge  receipt  of  vour  teller  of  today  requesting  mc  to 
trtve  you  an  apinioii  as  to  whether  ur  not  you  or  the  State  Bmrd  of  Con- 
servation has  the  authority  to  shorten  Hie  closed  season  as  [irovitlcd  liy  Chapter 

I95fifV,  Acts  of  1939,  relating  to  Kshirtg  in  the  St.  Johns  River  and  Lake 
George. 

Vtni  state  that  among  other  things  the  bill  provided  that  it  should  Iw 
unlawful  to  lish  witli  any  seine,  net,  trsp  or  other  tishing  device  other  thait 
[look  aud  line,  or  rod  and  reel,  or  trammel  net  for  mullet  tishmR  lietwcen  the 
fifteenth  day  c>f  April  and  the  ttrst  day  of   Deoemhcr  of  each  year. 

YoM  state  that  certain  sponsors  of  t!ie  hill  and  others  including  certain 
commercial  tishermen  have  requested  that  the  closed  season  t>e  shortened  for  a 
period  of  sixty  days. 

In  reply  1  wish  to  advise  that  my  oiiinion  liearing  this  date  captioned  as 
follows:  "State  Board  of  Conservation — Supervisor  Thereof — ^No  Authority 
To  Orange  Terms  of  l-'xi sting  Statute  with  Reference  to  Closed  Season  on 
Shad"  covers  the  question  Involved,  and  under  my  niliug  '"  s*'d  opinion.  1 
answer  your  question  in  the  negative. 

March  21,  1940— 0-764. 

SUPERVISOR   NOT  AUTHORIZED  TO  CHANGE  TERMS    OF 

EXISTING    STATUTE    WITH     REFERENCE    TO 

CLOSED  SEASON  ON  SHAD 

Dear  Sir; 

This  will  acknowledge  receipt  of  your  letter  of  Itxlsy  rcqtiesting  tny 
•pinion  as  to  whether  the  writer  of  the  State  Board  of  Conservation  has  the 
authority  to  extetul  the  fishing  season  for  shad  in  view  of  the  existing  laws. 

You  state  that  the  1939  session  of  the  Florida  Legislature  passed  Chapter 
19630  reKuIatinir  the  taking  of  shad  and  ftmher  that  a  previous  law  provided 
a  closed  season  on  shad  from  April  1st  to  Decemher  1st  of  each  year  and  this 
closed  season  was  n<.>t  affected  by  the  passage  of  Chapter  19630.  ^'ou  state 
further  that  certain  Representatives  and  Senators  arc  requesting  tliat  the 
closed  season  on  shad  he  shortened  thirty  days  and  that  a  petition  is  lieing 
circulated  by  commercial  fishermen  to  supplement  the  request  of  said  Senators 
and  Representatives. 
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In  reply   t   wish  to  advise  that  this   office  has  ruled  on  many   occasions 

that  administrative  officers  should  follow  the  Acts  of  the  Legislature  so  long 
as  ihey  remain  on  the  statute  hooks  regardless  of  the  personal  opinion  of  the 
administrative  officers  as  to  the  constitiiticmality  or  wisdom  of  the  Act  in 
(|uestion. 

1  am,  therefore,  of  the  opinion  since  there  is  on  the  statute  books  a  law 
providing  for  a  closed  season  on  shad  from  April  1st  to  December  1st  of  each 
year  that  neither  you  nor  the  board  has  any  authority  to  change  the  terras  of 
said  Act 

June  19,-  1^40— 0-K8. 

SALT    WATER   FISH— VALIDITY    OF   CHAPTERS    15635,    17933-4-5-6 

AND  19425,  1942? 

Dear  Sir: 

In  a  letter  adilressed  to  me  hy  your  Supervisor  of  Conservation,  I  have 
been  asked  whether  certain  specified  Acts  of  local  application  affecting  salt 
water  fish  are  constitutional.  The  particular  Acts  to  which  reference  has  been 
made  permit  all-the-year  fishing  for  mullet  and  sale- water  trout,  whereas,  by 
general  law  certain  closed  seasons  have  been  set. 

One  of  the  earlier  of  these  Acts  is  Chapter  15635,  Acts  of  1931,  which 
permits  fishing  all  year  for  salt  water  trout  in  each  county  having  a  population 
of  more  than  3,465  and  less  than  6,^0  "according  to  the  last  official  State 
census."  L'nder  the  1925  census,  which  was  the  "last  official  State  census," 
when  Ihe  Act  was  passed  in  193L  Baker  County  had  5,561  people  and  Wakulla 
County  5,P11  and  no  other  county  was  within  the  stated  population  limits. 
Baker  County  does  not  touch  salt  water  and,  therefore,  the  Act  applied  only 
to  Wakulla  County.  It  was  Introduced  into  the  Legislature  at  the  First 
Extraordinary  Session  of  1931  by  consent  of  two-thirds  of  the  members  of 
the  House  and  did  not  have  attached  thereto  affidavit  of  notice  as  required  of 
the  local  hills  under  Section  21,  Art.  Ill,  of  the  l-lorida  Constitution.  The 
Act  therefore  in  my  opinion  is  clearly  unconstitutional  under  the  decisions  in 
the  cases  of  Howling  v.  W.  R.  Hodges  &  Son.  131  Ma.  762.  179  So.  702,  and 
Slate  V.  Stortamire,  131  Fla.  698,  179  So.  730. 

Other  la  VIS  based  upon  population  limits  which  in  each  case  affect  only 
one  county  are  as  follow^s:  As  to  mullet  only.  Levy  County  <C  17934), 
Okaloosa  Cornty  (C.  17935),  Santa  Rosa  County  (C.  17936);  as  to  all  salt 
water  fish.  Taylor  County  ( C.  19425),  Levy  County  (C,  19427).  The  1937 
Act  affecting  Levy  County  ( C,  17934)  was  held  onconstitiitional  in  the  Hodges 
case,  supra,  and  the  others  in  my  opinion  are  equally  invalid  for  the  reasons 
t.x  pressed  in  that  opinion. 

\  public  official  ordinarily  is  boiind  by  the  presumption  that  an  Ad  of  the 
Legislature  is  conslitutional  until  judicially  determined  otherwise.  However, 
where  the  legislative  journals  ihow  there  was  no  compliance  with  the  con- 
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stitutional  prerequisites  to  passage  of  local  Acta,  there  is  no  such  presumption 
?nd  the  public  official  may  enforce  the  general  law  as  if  such  local  Act  had 
lever  been  passed.     Dowling  v.  W.  R.  Hodges,  supra. 

The  other  Act  lo  which  reference  has  been  made  (C.  17933,  Acts  of  1937), 
concerns  all  countiesi  on  the  Gulf  coast  west  of  the  .A u cilia  River.  While  there 
is  some  question  of  its  con.stitutionalttj*  under  the  decision  of  Upscomb  v. 
Gialourakis,  101  Fla.  1130,  133  So.  104,  the  Act  is  not  so"  clearly  void  and 
would  require  judicial  deternunation.  Therefore  this  Act  must  be  presumed 
to  be  valid  and  your  board  is  hound  by  such  presumption. 
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Ajiril  22,  1939— 0-768. 

Al'THORIZED  TO  ADOPT  TRAFFIC  REGULATIONS  AT 
UNIVERSITY  OF  FLORIDA 

Omtlcincn : 

Von  hav*?  rcijiiesterl  iny  opinion  un  the  fallowing  questions : 

'"l.  Has  the  Board  of  Control  anthority  to  adopt  traffit  regulations  on  all 
the  streets  roads  and  ttriveways  of  the  campus  of  the  L'niverstty  of  Florida? 

"2,  lias  tilt'  Board  of  Control  authoriti-  to  collect  lines  from  persons 
violating  reasuiialile  traffic  regulations  acii>pt^  by  the  hoard  as  an  aid  to 
enforciiiR  such  regulations? 

"3.  Has  the  City  of  Gainesville  authority  over  all  traffic  regulations  o:i 
ihat  part  of  the  campus  lytny;  within  the  limits  of  the  City  of  Gainesville?" 

From  information  furnished  subsequent  to  your  letter,  it  a[q>ears  that  the 

entire  campus  of  the  University  of  Florida  is  located  within  the  corporate 
litnits  of  the  City  of  Gainesville,  and  also  that  the  streets  on  the  campus  are 
open  to  (lie  piililic,  except  those  around  the  dormitories  reserved  for  girl 
students  durinjf  Summer  School,  from  the  hours  of  7  P,  M.  to  7  A,  M. 

Section  778,  Compiled  General  Laws  of  Florida,  1927,  reads  in  iiart  as 
follows : 

"The  Beard  of  Control  shall  have  jurisdiction  over  and  complete  manage- 
ment and  control  of  all  the  said  several  ittstitutions  and  each  and  every  of 
them,  ti;>-wit  :  The  University  of  Florida  »  *  *,  and  is  hereby  invested  with 
full  power  and  authority  to  make  all  rules  and  regulations  necessary  for  their 
governance  not  inconsistent  with  the  general  rules  and  re^i'Iations  made  or 
which  may  be  made  at  any  joint  meeting  of  the  said  board  with  the  State 
Board  of  Education." 

I  am  of  the  opinion  that  the  above  ijuoted  statute  authorizes  the  Board  of 
Control  lo  adopt  reasonable  traffic  regulations  on  the  streets,  roads  and  drive- 
ways of  the  Cni versify  of  Florida  campus.  However,  I  am  of  the  opinion 
that  the  Board  of  Control  may  not  provide  for  the  exaction  of  fines  from 
persons  for  violating  any  traflic  regulation  adofited  by  the  Board  oi  Control, 
Article  V,  Section  1,  of  the  Florida  Constitution  vests  all  judicial  power  in 
certain  courts.  The  ittipositioti  of  a  fine  for  violation  of  the  general  traffic 
regulations  is  an  exercise  of  judidal  power,  which,  if  attempted  to  be  exer- 
cised by  the  Board  of  Control,  would  be  contrarj-  to  the  al>o\e  mentioned 
constitutional  provision. 

I  am  also  of  the  opinion  that  the  City  of  Gainesville  has  the  same  au- 
thority over  traffic  on  the  University  of  Florida  carnpus  streets  that  it  has 
over  traffic  on  the  other  streets  within  the  corporate  limits  of  Gatncs\ille. 
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June  9,  1939-0-376. 

RADIO  STATION  WRUF,  UNIVERSITY  OF  FLORIDA— 
SALF-:  AND  LEASE 

Grntfcmep : 

This  i!i  ill  reply  to  the  letter  of  Mr.  Diamnnd,  (tat«l  June  S,  which  readi 

as  follows : 

"The  Board  of  Control  at  a  st»ecial  meeting  held  this  morning  direcietl 
me  to  retjiiesl  on  hehalf  of  ihe  board  your  opinion  upon  the  following  matters: 

"I.  Whether  the  Legislature,  by  any  general  appropriation  Act,  ran  con- 
fer any  power  u[ion  the  Board  of  Control  to  sell  or  lease  Radio  Station 
WRUF  in  view  of  Section  30,  Article  IH,  of  the  State  Constitution  which 
prnhibits  the  inclusion  in  the  General  Appropriatitm  Hill  of  any  ittatters  except 
the  appropriation  of  money. 

"2.  W'hethcr  there  is  any  State  statute  authorizing  the  Board  of  Cotttral 
to  execute  a  long-term  (ease  of  the  radio  station. 

"3.  Whether  the  Federal  Communications  Commission  has  the  power  to 
withhold  its  consent  to  the  leasing  or  assignment  of  Ihe  radio  station,  and  the 
effect  of  its  so  doing. 

"The  Iward  has  asked  that  you  let  it  have  your  opinion  oti  these  matters  at 
the  verj-  earliest  possiljle  moment,  ami  that  you  transmit  a  copy  of  your  opinion 
to  the  Governor." 

L    Article  IIL  Section  30,  of  the  Florida  Constitution,  reads  »»  follows: 

"Laws  making  appropriations  for  the  salaries  of  public  ofRcers  and  other 
current  expenses  of  the  State,  shall  contain  provisions  on  no  other  subject." 

While  the  language  of  this  section  appears  clear,  i  specific  answer  to  your 
inquiry  is  not  possible,  inasmuch  as  it  is  not  the  function  of  this  office  to 
express  official  opinions  regarding  the  constitutionality  of  statutes  which  imvt 
been  enacted  or  are  pending. 

2.    Other  than  the  provisions  contained   in  the   1937  and    1939  General 

Appropriations  Bills.  I  frad  no  statnte  which  specifically  mentions  a  leasing  of 
the  radio  station.  However,  1  call  your  attention  to  Section  2  of  Oiajwer 
12217,  .^cts  of  1027,  which  reads  as  follows: 

"That  said  sum  or  as  miich  thereof  as  may  fie  necessary  shall  be  tK- 
I)ended  by  and  under  the  direction  of  the  Board  of  Control,  who  shall  have 
power  to  enter  into  a  contract  or  contracts  for  the  design,  erection,  installa- 
tion, operation  and  mainU'nance  of  said  broadcasting  station." 

A  direct  answer  to  your  second  tjuestion  is  not  possible,  as  the  phrase 
"long-term  lease"  is  not  sufficiently  definite.  However,  I  am  not  prepared 
to  say  that  a  lease  could  not  t>e  drawn  which  would  come  within  the  scope 
of  the  power  conferred  upon  th^  Board  of  Control  by  the  language  used  in  the 

Statute  aliove  mentioned. 
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3.  The  United  States  Govemtnent  maintains  control  civcr  radio  tranS' 
mission  through  tKe  Communications  Commission,  and  provides  for  the  use 
of  radiu  communication  hy  persons  for  limited  periods  oi  time,  imder  licenses 
granted  by  the  Commission.  Title  47,  Section  310,  U.  S.  Code"  Anno.,  reads 
in  part  as  follows ; 

"(b>  The  station  license  required  hereby,  the  frequencies  authorized  to 
be  useit  by  the  licctjsee,  and  the  rights  therein  granted  shall  not  be  transferred, 
assign'^tt,  or  in  any  manner  either  voluntarily  or  involnntarily  disposed  of,  or 
indirectly  by  transfer  of  control  of  any  corporation  holding  such  license,  to 
any  person,  imlc.ss  the  Commission  .shall,  after  securing  full  information,  decide 
that  said  transfer  is  in  tbe  public  interest,  and  shall  give  its  consent  in 
writtnfj." 

In  view  of  the  above  language,  it  "teems  clear  that  the  Federal  Conwiuni- 
catious  Commission  has  power  to  withhold  its  consent  to  the  lease  or  assign- 
ment nf  a  licen.sc  to  operate  a  radio  station.  The  effect  of  the  withholding 
of  such  consent  would  doubtless  result  in  the  lessee  or  assignee  being  refused 
a  Hcetise  to  operate  the  station. 

June  19,  1939— 0-3m. 

RADIO  ST.ATION    WRUF— RIGHT  TO   USE  ADVERTISING  FUND 

TO  DEFTiAY  OPF.RATION  COSTS  UNTIL  SAME  IS  LEASED 

OR  OTHERWISE  DISPOSED  OF 

Dear  Sir: 

Th\&  will  acknowledge  receipt  of  your  letter  of  June  19. 

In  regard  to  Radio  Station  WRUF,  you  state  that  the  board  is  endeavor- 
ing to  make  arrangement  for  a  lease  or  a  management  contract  for  this 
!itatio]i  so  that  it  may  be  ofierated  without  cost  to  the  State  and  that  it  is 
impressible  to  perfect  such  an  arrangement  and  have  same  approved  by  the 
Federal  Comminiications  Commission  lief  ore  June  30  when  the  appropriation 
for  the  I'sjcration  of  this  station  terminates.  You  also  state  that  ks  license  to 
operate  and  its  wave  length  may  be  cancelled  by  the  Federal  Communications 
Commission  if  the  station  closes  down. 

You  state  further  that  the  board  has  on  hand  collected  for  advertising 
done  by  the  station  and  now  on  dejiosit  in  the  State  Trca-sury^  under  the 
designation  "Radio  Station  Incidental  Fund,"  tfte  sum  of  $8,188.94,  which  the 
boartl  desires  to  use  or  so  much  a.^  is  nece,ssary,  to  keep  the  station  in  opera- 
tion until  it  can  l>e  leased  or  operated  under  a  management  contract.  You 
propound   the   following  question: 

If  in  my  opinion  under  the  laws  of  Florida  and  the  existing  circumstances, 
does  the  btjard  ha^e  authority  to  use  said  money  for  the  purpose  of  keeping 
the  radio  station  in  operation  pending  the  approval  by  the  Federal  Communi- 
cations Commission  of  a  lease  or  management  contract? 
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In  reply  I  wtsli  to  advise  that  this  question  arises  only  Uy  reason  at  the 
fact  that  the  Governor  vetoed  certain  items  in  the  1939  Appropriation  Act 
which  left  the  station  without  money  to  ctperate  unless  it  could  do  so  from 
other  sources. 

It  is  interesting  to  note  that  under  date  of  October  15.  1927.  the  then 
Attorney  General  held  that  under  Chapter  10241.  Acts  of  1925,  your  beard  was 
under  a  mandatory  duty  to  const riict  this  radio  station.  See  the  Biennial 
Report  of  the  Attorney  General.  1927-1928,  pasfe  240. 

On  September  6,  1928,  this  dtfice  further  held  : 

''The  L^slatitre,  in  pacing  the  taw,  is  presitmed  to  have  passed  the 
same  in  the  light  of  usual  customs  and  practices  incident  to  the  <^>craticin 
of  radio  stations  generally,  which  usual  eustimis  and  practices  were  known  to 
the  Legislature  to  involve  a  limited  use  of  the  station  for  advertising  purposes 
and  realization  of  fees  therefrom,  which  are  osed  to  defray  the  expenses  of 
operation.  In  this  way  a  station  is  naade  to  a  certain  extent  to  pay  its  own 
way."     See  Biennial   Report  of  the  Attorney  General,   1927-1928.  page  243. 

We.  therefore,  see  that  the  Board  of  Control  was  under  a  tnandalory 
duty  to  erert  this  station  and  that  it  could  thereafter  use  the  station  for  adver- 
tising purposes  and  collect  fee.s  therefor  and  use  the  same  to  defray  the 
expenses  of  the  station. 

I  find  that  snb.itantially  this  jirovision  has  been  in  our  appropriation  Arts 
for  many  years : 

".All  moneys  received  by  the  institutions  under  the  maiMgemcnt  of  the 
Slate  Board  of  Control  *  •  *  other  than  from  Slate  or  Federal  sources  are 
hereby  appropriated  to  the  use  of  the  State  Board  of  Control  •  •  •  for  the 
respective  instittiticms  collecting  same.  In  bf  crfcndircl  as  snid  hiiard  may  direct 
and  said  nionejs  sh.ill  not  he  deducted  from  the  sums  otherwise  appropriatet! 
bv  this  Act  to  said  institutions.'* 

So  we  sec  that  the  Legislature  has  recognised  the  fact  that  the  Board  of 
Control  might  collect  fee-;  from  some  of  the  Institutions  under  its  control  ar»d 
to  use  those  moneys  in  its  discretion  for  the  benefit  of  those  Institutions,  and 
without  this  specific  appropriation,  of  course,  imder  the  Constitution  the  money 
Ihat  has  l>een  jiaid  in  that  you  refer  to  in  your  letter  could  not  be  paid  oiit. 

The  provision  that  1  have  above  quoted  apt^ears  in  the  1937  Appropriation 
Act  as  Section  2  of  Chapter  17707.  It  also  appears  in  the  1939  Appropriation 
Act. 

I,  therefore,  am  of  the  opinion  that  since  the  Board  of  Control  was  under 
a  mandatory  duty  to  erect  this  radio  station  and  had  anthority  to  charge  fe» 
therefor,  the  Governor's  veto  of  the  specific  sums  appropriated  by  the  1939 
session  of  the  Legislature  did  not  have  the  effect  of  repealing  the  authority  of 
the  Board  of  Control  to  continue  to  maintain  this  radio  station,  but  that  it 
could   not   Ofierate    such   station  at    any   expense   whatsoever   to  the   State   of 
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I'lorida.  and  tljil  since  the  Board  of  Control  has  on  hand  the  sum  of  $8,183,94 
to  the  crtxJit  of  said  station  and  since  said  money  was  derived  from  advertising 
done  by  the  statimi.  inider  tile  section  of  the  1937  and  the  19J9  Appropriation 
Act,  said  nvmcy  is  now  available  for  the  purjjose  of  keeping  tlie  radio  station 
in  operation  if  the  l>oard  so  desires  to  do. 

1.  therefore,  answer  your  question  in  the  affirmalive. 

Augnst  28.  1940— O-906. 

PROPOSF.D  ASSIGNMENT   OF  CERTAIN   MUSICAL 
COMPOSITIONS 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  Augnst  19  enclosing  a 
short  form  of  assignment  that  the  Thortiton  W.  Allen  Company  requested 
from  the  Floard  of  Conti-o!  in  eonnection  with  its  contract  for  the  printing  of 
certain  L'niversity  s<ings.  You  retjuest  me  to  advise  you  as  to  the  legality  and 
advisability  ot  executing  this  assignment. 

In  reply  1  wish  to  say  that  this  assignment  or  one  very  similar  was  sub- 
mitted to  ine  at  the  time  the  orijfinal  contract  was  before  me  for  approval  as 
to  form.  .\t  that  time  I  did  not  approie  this  assignment  for  the  reason  that 
it  I  lid  O'lt  contain  the  entire  agreement  nf  the  parties,  it  being  an  outright 
assigiunent  which  would  have  vested  in  the  Thornton  W.  .Mien  Company  the 
aljsolnte  title  in  and  to  the  songs  mentioned.  Yon  will  note  that  the  original 
agreement  in  the  hrst  paragraph  thereof,  makes  an  a,*signment  of  the  musical 
ronjpositions  therein  mentioned. 

I  therefore  <Io  rot  know  of  any  reasiin  wh)-  [  should  change  my  position 
in  the  niattt-r  atifl  1  cannot  advise  the  Board  of  Control  to  execute  the  assign- 
ment as  submitted 

September  19.  1940— O-940. 

FLORJOA    STATK  COLL  KG  E  FOR  WOMEN— NO  N-RF.SIDF.NT 

TUirrON  FEF.S 

Dear  Sir. 

^  nur  letter  of  Septemlier  18  is  at  hand.  In  it  you  request  my  opinion  as  to 
whether  or  not  the  Florid;!  Slate  College  for  WonuTi  is  authorized  to  admit 
one  Miss  .\liriam  Joy  Solomon  without  the  payment  of  non-resident  tuition 
fees  a.s  fixed  by  the  Bicird  of  Control  and  the  State  Board  of  Fducatiou. 

The  facts  may  lie  stated  sticcinctly  thusly;  Miss  Solomon  is  imder 
twe'it>-one  years  of  age.  Her  parents  reside  in  the  State  of  New  York, 
her  father  beuig  a  legal  resident  of  that  sovereign.  The  child  has  resided 
for  the  greater  part  of  her  life  with  her  grandmother  in  .the  Gty  of  Miami 
in  the  State  of  Florida.    The  grandmother  has  never  been  appointed  guardian 
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hy  deed  of  writing  by  the  child's  parents.  Miss  Solomon  attended  higl?  si^hool 
in   Xh'ami  and  attended  college  outside  of  the  State  for  two  years. 

I'ptm  tiii.i  statement  of  facts,  it  is  my  oirinton  tliat  .Miss  Solomon  is  not 
entitled  In  attend  the  I-'Sorida  State  College  for  Women  withcntt  fajittg  the 
non- resident  tuition  fees. 

Section  766  of  the  Cnmpiled  General  Laws  of  1927  iiru^trfes,  in  part,  iliai : 

"In  the  ease  of  ilie  admission  of  students  lo  either  the  said  nnivcrsity  or 
college  from  other  States,  the  same  may  («■  admitted  hy  and  with  the  cnn.*ent 
and  upon  the  ceniticate  of  the  Board  of  Control  ujmwi  such  terms  as  to  tuition, 
hoard,  etc.,  as  (he  Board  may  from  time  to  time  cstalilish. 

"The  several  dcttartments  of  llic  said  college  and  the  said  university  shall 
lie  open  to  ajiplicants  for  admission  ii.*/io  an'  citiicus  of  this  Staff  at  the  lowest 
rate  and  expense  consistent  with  the  welfare  and  efficiency  of  the  respective 
institutions  •  *  *." 

This  section  of  the  statutes  very  detinitely  estahlishes  two  class! tications 
of  students — citizens  of  Florida  and  non-residents. 

The  term  "ctii«en"  is  dfftingiitshed  from  "resident"  or  "inhahitant." 
Harris  v.  Harri.s,  205  Iowa  lOH,  215  N.  W.  661 ;  Travis  v.  Yale  &  Towne 
ilfg.  Co.,  40  S.  Ct.  228,  252  U.  S.  fiO,  h4  L.  Ed.  MM.  The  wonl.*  "citizen"  and 
"citizenship"  usually  inckide  the  idea  of  domicile.  U.  S.  v.  Cronich  <IV  C), 
211  Fed.  54S;  Hclaware,  L,  &  VV.  R.  Co.  v.  Petrowsky  (C  C  .-X.L  250  Fed. 
554.  In  tlie  case  of  llerron  v.  Passailaii^ue,  92  hla.  818.  1K>  Southern  5J9,  ii 
has  been  stated  that  "leital  residence"  means  place  of  domicile  or  permanent 
ahnde,  as  distinguished  from  temporary  residence. 

Miss  Solomon  ts  not  domiciled  in  Florida,  1  ter  domicile,  during  her 
infancy,  ts  that  of  her  father.  Hcekmaii  v,  Beekman,  53  Fla.  85S.  43  Southern 
y23.  .Mrs.  twildsteiu,  the  gramlnuither  of  Miss  Sotomim,  js  mit  her  g^itardian. 
Section  5884  provides  the  method  whcrehy  Mrs.  Goldstein  could  have  l>cen 
appointed  Miss  Solomon's  guardian;  and  this  has  not  l>ccn  done.  The  right 
of  larents  to  apjioint  suardians  for  their  children  is  of  statutory  origin  (  Mc- 
Gritl  V,  l-conard,  83  Fla.  f>95.  93  Southern  179),  and  the  stalMtcs  must  tie 
complied  with  before  there  has  t>eeti  any  legal  appointmein  of  a  Kiiardian. 

It  is  my  opinion,  therefore,  that  Miss  Solomon  is  not  sncti  a  citisfn  of 
this  Sttiti-  as  to  entitle  her  to  admission  to  tlie  Florida  State  Colleftc  for 
Women  without  paying  the  non-resident  tuition  fees.  In  arriving  at  this  con- 
clusion, 1  ani  not  unmindful  of  the  fact  that  Florida  has  a  large  percentage 
of  tourist  or  transient  imputation.  The  policy  of  the  puhlic  school  officials  of 
this  State  in  the  jast  has  tieen  to  receive  free  of  charge  in  our  piililic  schools 
the  children  of  non-resident  and  non-domiciled  jiarents.  However,  in  those 
cases,  there  ts  no  statutory  rwiiiirement  that  tin*  pupils  be  citizens  of  the  State 
of  Florida. 

In  a  former  opinion  rendered  hy  this  office,  it  w-as  tield  that  a  pupil  whose 
parents  or  guardian  own  a  car  carrj'ing  a  license  plate  of  a  State  other  than 
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Rorida  shouhl  be  admitted  to  tlic  public  schools  in  this  State.     That  opinion 
contained  tliis  language : 

"It  is  my  opinion  that  the  qnestion  should  be  answered  in  the  negative, 
there  hcing  no  tfaltitcs  denying  admittance  to  the  ixiblic  school  of  Florida 
under  the  ci re uni stances  above  stated."     (Opinion  dated  Jan.  19,  1938.) 

In  the  instant  case,  however,  the  statvite  quoted  specifically  provides  that 
applicants  entitled  to  admission  without  charge  for  tuition  .shall  be  citizens  of 
this  State.  Thus,  in  view  of  this  section  of  our  statute  and  the  authority 
previously  cited  in  this  opinion,  it  is  clear  that  persons  domiciled  outside  of 
Florida  are  not  entitled  to  liic  l>enehtf  of  our  Institution.^  of  higher  learning 
without  charge. 
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February  18,    1939— 0-53. 
CITY  OF  PALMETTO  REFUNDING  PLAN  AUTHORIZED 
iientlemrn: 

This  is  in  reply  to  your  letter  of  January  25  in  which  you  advise  that  the 
State  Board  of  Fjlitcation,  at  its  meeting  held  on  January  24.  1939,  officially 
agreed  to  enter  into  the  refunding  plan  of  the  City  of  Palmetto  subject  to 
the  approval  of  the  Attorney  Gtneral. 

Briefly  stated,  that  refunding  plan  consists  of  entering  into  an  agrcetnent 
to  acce|)t  certain  refunding  Ixmds  in  exchange  for  bonds  now  held  in  the  State 
School  Fund  and  to  hecoroe  a  party  to  the  proceeding  in  bankruptcy  now 
pending  in  the  United  States  District  Court  for  the  Southern  District  of 
Morida  by  filing  <i  claim  therein.  The  plan  is  set  forth  in  a  printed  pamphlet 
issued  by  the  fiscal  agents  tor  the  City  of  Palmetto,  The  following  provision 
contained  in  said  pamphlet  is  especially  important: 

"Eight.  The  refunding  bonds  will  not  be  delivered  hy  the  City  and  the 
holders  of  the  indebtedness  to  be  refunded  thereby  will  not  be  obligated  to 
accept  the  same  or  surrender  their  present  claims  until  the  refunding  bonds  shall 
be  approved  by  Messrs,  Thomson.  Wood  &  Hoffman,  attorneys  of  New  V'ork 
City,  as  to  validity  and  enforccabilit>'  and  the  validity  of  the  refunding  bonds 
and  the  covenants  and  agreements  contained  herein  shall  lie  duly  adjudicated 
and  sustained  by  a  court  of  competent  jurisdiction  in  a  validation  proceeding 
instituted  by  the  City  for  that  purpose  and  unless  the  holders  of  not  less  than 
66  2/3''^^  of  the  principal  amount  of  otitstanding  bonds  accept  the  readjustment 
and  refunding  proposed  hereby." 

It  is  tny  uptnion  that  the  State  Board  of  Hkiucation  has  the  legal  authority 
to  enter  into  the  proposed  refunding  plan. 

May  Z,  1939— 0-167. 

COLLECTION  OF  INTEREST  COUPONS  ON 
PASCO  COUNTY  BONDS 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  April  21,  1939,  requesting  the  Attorney 
General  to  take  the  necessary  steps  to  collect  the  S"/r  interest  coupons  on  the 
$107,000.00  of  Pasco  County,  Florida,  road  and  bridge  refunding  bonds  dated 
October  1,  1932,  deposited  for  exchange  of  a  like  amount  of  refunding  bonds 
dated  April  1.  1938. 

The  aforementioned  bonds  were  transmitted  to  the  First  National  Bank 
of   Chicago,   pursuant   to  a  letter  of   transmittal   specifying  that  tiie  bonds 
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should  hf  held,  luicaiicelkd,  imtil  75  per  cent  uf  Uit  refunding  bonds  have 
litt'ii  actual ly  txthangcii,  and  providing  that  priur  to  such  time,  they  could  be 
rei'alled  by  the  scnfdcr. 

One  method  of  collecting  S'/t  coupons  would  he  for  the  Board  of  Edu- 
cation to  iiistrua  ttie  State  Treasurer  to  recall  the  Iwnds  deposited  for  ex- 
change under  the  aforementioned  letter  of  transmittal.  After  the  bonds  are 
retunied,  the  coupons  cou!d  be  clipped  and  sent  to  the  paying  agent  bank  for 
collection  in  the  regular  maiiiier. 

As  an  alternative  method,  the  Board  of  Education  might  instruct  the 
State  Treasurer  to  cli|>  the  4',<  coupons  from  the  bonds  now  in  the  possession 
of  the  State  Treasurer,  and  send  them  to  the  First  National  Bank  of  Chicago, 
with  instrncti(ins  for  the  bank  to  clip  the  corresponding  coupons  from  the 
5'A  iKinds  ailLi  send  ibcni  to  the  paying  agent  hank  in  New  York  City,  with 
instructions  to  such  hank  to  pay  same  and  remit  the  proceeds  to  the  State 
Treasurer. 

July  26.  1939— 0-362. 

SCHOOL  L.*lNDS— LIAHILITV   FCJk   DRAINAGE  TAXES  Ot' 
SOUTH    FLORIDA   CONSERVANCY   DISTRICT 

Dear  Sir: 

I  have  your  letter  of  the  31th  ultimo  relative  to  the  payment  of  drainage 
taxes  of  South  Florida  Ct>nservaiicy  District  on  the  lands  of  the  Everglades 
Experitncnt  Station,  Voo  make  two  suggestions :  First,  tliai  the  taxes  might 
lie  paid  frum  the  Genera!  .Appropriation  Act  for  said  Experimetit  Station,  and 
second,  by  the  trustees  of  the  Internal  Improvement  Fimd  in  view  of  the  pro- 
visitnts  of  Section  3,  Otajiter  8442.  Laws  of  Florida,  Acts  of  192L  The  lands 
in  question  are  owned  and  held  by  the  State  Board  of  Education. 

In  my  opinion  the  Legislature  in  making  a  genera!  appropriation  for  said 
E.xpcrimcnt  Station,  did  not  contemplate  that  the  same  or  any  part  of  the 
same  be  used  for  the  pa\n)ent  of  taxes,  and  1  do  not  think  that  the  payment 
of  these  taxes  from  such   fund  would  be  authorized. 

Section  3,  CTiapter  8442.  I..avvs  of  Florida,  Acts  of  1921,  to  which  you 
refer,  reads  as  follows; 

"The  Trustees  of  the  Internal  lmpro\enient  Fund  are  hereby  aiitliorized 
and  directed  to  set  aside  and  withdraw  from  sale,  any  lands  now  6r  hereafter 
owned  h\  the  State,  necessary  for  the  use  and  conduct  of  the  said  Agricultural 
I'AlH-'riment  Station,  and  to  provide  and  construct  all  canals,  drains  and  other 
reclamation  works  tlial  may  l>e  required  to  completely  protect  and  secure  the 
said  lands  from  overflow.  The  said  lands  shall  be  as  suitably  and  conveniently 
located  as  possible  and  shall  not  be  less  than  160  acres,  which  may  be  added 
to  as  the  needs  demand," 

In  my  opinion  the  language  of  the  above  quoted  section  does  not  authorize 
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the  trustees  of  ihe  Intenial  Improvement  Fund  to  assume  and  pay  the  said 
taxes  on  said  lands  owned  by  the  State  Board  of  Education.  Neither  do  I 
know  of  any  other  law  that  would  authorize  the  Trustees  I.  I.  Fund  to  make 
such  payment.  The  funds  of  the  trustees  of  the  Internal  Improvement  Fund 
are  trust  funds  and  may  not  be  used  tor  purposes  other  than  specifically 
provided  by  law. 


I  n-i.^.\ 
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November  1,  1939—0-644. 

BASIC  SCIENCE  LAW— HEALING   ART   CERTIFICATE  OF 
PROFICIENCY— CITIZENSHIP    PREREQUISITE 

Dtar  Sir: 

Replving  to  your  ktttT  of  October  30,  1939,  T  call  your  attention  to 
SectioD  12  of  Oiapter  19281,  L^aws  of  Florida,  Acts  of  1939,  which  provides: 

"No  person  shall  be  eligible  for  examination  for  a  certificate  of  proficiency 
in  the  basic  sciences  until  he  shall  have  furnished  satisfactory  evidence  to  the 
Board  that  he  is  a  citizen  of  the  United  States,  *  *  *," 

The  furnishing  of  satisfactory  ev-idence  to  the  board  that  an  applicant  is 
a  citizen  of  the  United  States  of  America  is  a  prerequisite  to  the  right  of  such 
apiilicant  to  be  examined  for  a  certificate  of  proficiency. 

November  2,  1939—0-645. 

BASIC  SCIENCES  LAW— HEALING  ART— CERTIFICATE  OF  PRO- 
FICIENCY UNDER  CHAPTER  I928I,  ACTS  OF  1939 

Genih'ttten: 

You  request  my  opinion  concerning  the  scojie  of  the  healing  art  as  defined 
in  Chapter  19281,  Laws  of  Florida,  .\cts  of  1939,  known  as  the  Basic  Sciences 
Law,  Numerous  questions  concerning  the  arplicability  of  the  Basic  Sciences 
Law  will  tie  propounded  by  individuals  seeking  to  determine  whether  they  must 
obtain  certificates  of  proficiency  under  that  law,  in  order  to  qualify  to  practice 
their  particular  professions, 

.As  stated  in  \our  letter,  your  Iward  is  not  a  licensing  board,  but  Is  merely 
an  esaniining  board  to  jiass  on  the  proficiency  of  candidates  in  the  basic 
sciences.  It  is  not.  therefore,  your  duty  to  say  who  shall  or  who  -shall  not  be 
required  to  take  your  examinations,  it  is  rather  the  duty  of  particular  licensing 
boards  in  various  branches  of  the  healing  art  to  require  a  certificate  of  pro- 
ficiency from  your  board,  before  issuing  professional  licenses.  For  that  reason, 
I  am  limiting  this  opinion  to  a  statement  of  the  fundamental  principles  involved 
in  the  determination  of  whether  a  particular  person  should  or  should  not  take 
the  examinations  of  lOur  hoard.  I  am  not.  at  this  time,  compiling  iists  of 
those  professions  which  require  and  those  which  do  not  require  applicants  for 
professional  licenses  to  have  first  obtained  certificates  of  proficiency  irova  your 
hoard.  This  is  a  matter  which  can  more  appropriately  be  determined  at  the 
time  application  is  made,  in  any  [particular  instance,  to  a  licensing  board  for  a 
professional  license. 

In  the  case  cf  an  individual  who  entertains  a  doubt  as* to  the  necessity  for 
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him  to  take  the  examinations  of  yowr  board,  it  would  be  tny  suggestion  that 
he  first  determine  whether  the  business  or  professiim  in  which  he  seeks  to 
engage,  is  a  branch  of  the  "healing  art,"  as  cldinetl  in  Section  2(b)  of  Chapter 
19281,  which  reads  as  follows: 

■■(hi  Kiir  the  Fiirpiise  oi  this  At-t.  the  heating  art  inchuJes  any  system, 
treatment,  operation,  diagnosis,  prescription  or  practice  for  the  asccrlainment, 
cnre,  relief,  [laSiiation,  attjiistment,  or  correction  of  any  human  di>case,  ail- 
ment, deformity,  injury,  or  unhialthy  or  abnormal  physical  or  mental  con- 
dition." 

The  words  "healinR  art"  have  been  jadiciaUy  defined  as  follows; 

"'HcalinK  art"  falls  under  police  jiowers  of  Stale.  53  P.  S.  Pa..  Sec.  401; 
U.  S.  C  A,  Const,  Ameud,  14,  The  'healing  art'  whie-h  is  the  art  of  relieving 
and  curing;  himian  ills,  is  a  generic  expression  and  ordinarily  embraces  the 
whole  art  of  healing  and  its  many  theories  and  practices.  Stein  bach  v, 
Metj:ger.  C.  C.  A.  Pa.,  63  F.  2d  74.  75.'  Words  and  Phrases.  5th  Series. 
Volume  3,  page  I5i 

If  such  busjne.is  or  profession  does  not  come  within  the  general  scope  of 
the  statutory  definition  above  set  forth,  then  no  certificate  of  prohcicncy  from 
your  board  is  required.  If,  however,  such  business  or  profession  does  come 
within  the  statutory  definition,  tlicn  it  is  necessary  for  the  individual  to  consider 
whether  he  i.s  CNempt  from  the  provisions  of  the  Baisic  Sciences  Law.  These 
exemptions  are  set  forth  in  Section  5  of  the  Act.  which  reads  as  follows : 

■■Section  5.  This  .-^ct  shall  not  be  conMrued  as  applying  to  dentists. 
pharmacists,  nurses,  optometrists,  chiropodists  and  Christian  Scientists  prac* 
licing  within  the  limits  of  their  respective  callings:  nor  to  persons  licensed  to 
practice  the  heaiing  art  of  any  branch  thereof  in  the  State  of  Florida  at  the 
time  this  Act  first  takes  eflfect,  nor  to  [lersons  specifically  permitted  by  law 
to  practice  without  licenses  who  practice  each  within  the  limits  of  the  privileges 
thus  granted  them." 

If,  therefore,  one  desires  to  engage  in,  or  continue  engaging  in,  a  business 
or  profession  within  the  definition  of  the  words  "healing  art"  he  must  take 
the  examination  of  your  board,  unless  ; 

1.  He  is  a  dentist,  pharmacist,  nurse,  optometrist,  chiropodist  or  Chris- 
tian Scientist  practitioner;  or  unless, 

2.  He  has  been  licensed  ti-  practice  such  branch  of  the  healing  art  in  the 
State  of  Florida  at  the  time  the  Basic  Sciences  Law  became  effective,  to-wit, 
ninety  days  after  June  12,  1939;  or  unless, 

3.  He  can  point  to  a  si>ecif>c  law  or  a  court  decision  authorizing  perions 
to  practice  such  branch  of  the  beating  art  without  license. 

You  request  my  further  opinion  as  to  whether  physic-tlierapy,  diathermy 
and  short-wave  therapy,  Swedish  massage  and  vapor  baths  are  branches  of 
the  heaiing  art  as  defined  in  the  Basic  Sciences  Law.  It  would  be  tny  opinion 
that  the  first  two  named  by  you  would  be  branches  of  the  heating  art,  but  that 
the  third  would  not. 
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SECTION  12 

State  Officers — Board  of  Examiners  of  Nurses 

June  12,  1940— 0-S22. 
NURSES— REVOCATIOX  OF  CERTIFICATE 
Dear  Madam: 

This  is  in  reply  to  youc  letter  of  June  4.  ^'ou  state  that  a  nurse,  regis- 
tered by  the  I*1orida  State  Board  of  l*"xaiiiiners  of  Nurses,  has  been  convicted 
in  the  Stale  of  Connecticut  of  addiction  to  the  use  of  drugs.  You  inquire 
whether  the  E'lorida  State  Board  of  Examiners  of  Nurses  has  authority  to 
revoke  the  certificate  of  said  nurse  upon  receipt  of  a  letter  from  the  Secretary 
of  the  Board  of  Examiners  of  Nurses  of  the  State  of  Connecticut. 

Under  the  provisions  of  Section  2209,  Revised  General  Statutes  (Section 
3504,  Compiled  General  Laws)  jour  Stale  board  may  revoke  any  certilicate 
"for  suflficietit  cause"  but  the  holder  of  such  certiticate  "shall  have  thirty  days* 
notice,"'  and  a  full  and  fair  hearing  of  charges  made  against  her.  Revocation 
may  be  ordered  onl,v  iijion  a  majority  \ote  of  the  whole  board.  While  the 
statutes  relating  to  revocation  of  certificates  do  not  set  forth  specific  grounds 
for  such  revocation,  it  would  appear  that  s[iecific  grounds  are  set  forth  which 
would  authorize  the  lioard  to  refuse  to  issue  or  renew  a  certificate  of  registra- 
tion. See  Section  10  of  Chapter  7831,  Laws  of  Florida,  Acts  of  1919  (Section 
3517,  Compiled  General  Laws).  It  seems  to  me  to  be  clear  that  a  certificate 
could  Ih-  revoked  by  your  Ixard  on  any  ground  upon  wbicfi  your  board  would 
be  aiithorisced  to  refuse  to  issue  or  renew  a  certificate.  It  would  therefore 
appear  that  addiction  to  the  drug  habit  would  be  a  ground  for  revocation  of 
a  certificate  of  registration. 

,\  certificate  caiuiot  be  revoked,  however,  upon  mere  receipt  of  a  letter 
from  an  officer  of  another  State.  Charges  must  be  made  against  the  nurse 
and  she  should  be  furnished  with  a  copy  of  same  and  be  given  the  right,  after 
thirty  days'  written  notice,  to  a  full  hearing  Ikefore  the  board.  TRe  only 
proper  evidence  of  her  conviction  b>'  the  Connecticut  court  would  be  an 
exeni(Jified  transcript  of  the  judgment  of  conviction. 
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SECTION  IS 

State  Officers  —  Board  of  Forestry 

July  6,  1940— 0-862. 
eOOPERATION   WITH  DUVAL  COUNTY  UNDER  CHAPTER  17024 

Dear  Sir: 

One  of  tlie  enclosures  suhniilted  with  ymir  letter  of  July  1  was  a  copy  of 
a  eonimunicatton  to  you  from  Jlr.  KIHot  W.  Btitts,  Clerk  of  Board  of  County 
CommissioTiers  of  Duval  County.  In  this  cnm  muni  cat  ion,  notice  is  g^iven  to 
you  as  State  Forester  discontinuing  cooperative  efforts  with  Duval  County  for 
protection  of  the  forests  of  said  county  from  fire.  This  communication  states 
that  Duval  County  has  made  no  ajiprojiriation  for  this  ptiriwse  for  the  fiscal 
year  194t*-I941.  You  state  ihat  there  has  never  been  any  format  agreement 
entered  into  between  Duval  County  and  tlie  I'lorida  Board  of  Forestry  in 
accordance  with  Chapter  17024,   t.aws  of  Florida,  .^cts  of  1935. 

There  is  nothing  in  the  communication  to  you  from  the  Gerk  of  the  Board 
of  County  Commissioners  of  Duval  County  which  would  render  the  county 
ineligible  to  come  within  the  provisions  of  Chapter  17024,  It  is  my  opinion, 
however,  that  further  cooperative  agreements  with  this  county  should  be 
entered  into  in  compliance  with  the  provisions  of  that   .-Vet. 

Septeml>er  23,  1940— 0-942. 

FOREST  AND  PARK  SERVICE— CHILD  LABOR— PRODUCTION 
PINK  SEEDLINGS   IS  AGRICULTURAL  LABOR 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  Septemlwr  18,  1940,  in  which  you  state 

that  at  your  nursery  at  Olustee  yotr  employ  labor  in  the  growth,  packii^  and 
bundling  of  pine  seedlings  which  arc  grown  there. 

You  ask  to  be  advised  as  to  whether  or  not  the  production  of  these  seed- 
lings is  an  agricultural  pursuit.  You  also  ask  to  be  advised  as  to  the  minimum 
age  limit  for  employees  engaged  in  this  work  as  provided  by  the  child  labor 
statutes  of   Florida. 

I  ani  of  the  opinion  that  the  work  you  sjiecify  constitutes  agricultural 
employment.  See  Hit!  t:  GeoriiM  Casualty  Company.  4?  S.  IV.  (2d) 566,  I 
am  further  of  the  opinion  that  there  is  no  minimum  age  retjuirement  under 
the  child  tabor  statutes  of  this  Stale,  for  the  reason  that  Compiled  General 
Laws  of  Florida,  1927,  Section  5962,  specifically  exempts  application  of  those 
statutes  to  children   engaged  in  agricultural  employment. 
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STATE  OFFICERS  —  Board  of  Fot«stry 

September  24.  1940— 0-957. 

FOREST  AND  PARK  SERVICE— DETERMINATION  OF  MILLAGE 
RATE  BY  COUNTY  COMMISSIONERS 

Dear  Sir: 

Vmu  call  my  attintion  to  Ctiajiter  17024.  Laws  of  Florida,  Acts  of  1935, 
which  is  the  Couiitj-  Fire  Control  Law,  enacted  by  the  Legislature.  This 
statute  authorizes  the  various  counties  to  levy  taxes  for  the  purpose  of  co- 
operating with  the  Florida  Forest  and  Park  Service  in  eotintv  fire  control 
projects. 

You  propound  several  questions  with  regard  to  limitations  on  the  au- 
thority of  boards  of  county  commissioners  to  levy  the  taxe."!  pursuant  to 
Chapter  17024.  As  to  one  of  the  questions  propounded,  you  are  obtaining 
further  Information  to  submit  for  my  consideration.  The  other  question  deals 
with  the  statiitor.v  hasis  for  fixing  the  rate  of  millage  to  be  assessed  by 
f}oards  of  county  commissioners  to  produce  the  amounts  sufficient  to  meet  the 
requirements  of  the  county  budgets. 

The  authority  of  hfards  of  county  commissioners  with  regard  to  fixing  the 
rate  of  taxation  is  contained  in  Section  731,  Revised  General  Statutes,  1920 
(Section  937,  Compiled  General  Laws,  1927).  This  section  of  the  law  does 
not  sjiecify  what  percentage  of  the  taxes  levied  can  be  anticipated  by  the 
boartis  of  county  commi.sLsi oners.  The  only  statutory  provisions  relating  to 
tbe  authority  of  hoards  of  county  commissioners  to  anticipate  the  percentage 
of  ta,\es  to  be  collected,  seems  to  be  contained  in  Section  152S,  Revised  General 
Statutes,  1920  (Section  2303,  Compiled  General  l^ws,  1927).  This  section 
makes  it  unlawful  for  lioards  of  county  commissioners  to  expend  or  contract 
for  the  expenditure  of  more  than  95  per  cent  of  the  anticipated  revenue  of  the 
count)'  in  any  one  fiscal  year,  botli    from  taxes  and  other  sources. 

I  invite  )our  attention  to  the  provisions  of  law  hereinabove  sp^ifically 
mentioned. 
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SECTION   14 

State  Officers  —  Board  of  Funeral  Directors 

August  24,  1939—0-550. 

WHEN  BOARD  AUT^roRIZED  TO  ISSUE  LICENSE 

Genii f  men : 

You  request  my  oiiinion  concerning  tubstantially  the  following  state  of 
facts : 

Pursuant  to  Chairter  17032,  Ijws  iif  FIori<fa,  \cti  of  IM5,  the  State 
Board  of  Fimeral  Directors  and  Emhalmers,  created  hy  that  Act  issued  to  one 
Charles  Brown  a  funeral  director's  license.  This  license  was  issued  without 
exatninatir>n  by  rea&on  of  the  provisions  of  the  above  statute  authorizing  the 
issuance  of  licensee,  without  examination,  to  thoH-  itersons  actively  rnKaged 
in  the  [irofession  or  business  of  funeral  directing  at  the  time  of  the  lassage 
of  such  statute.  In  the  1^37  session  of  the  Rorida  Legislature.  Chapter  17950 
was  enacted,  which  created  the  present  State  Board  of  Fimcral  Directors  and 
Emhalmers  and  provided  for  the  licensing  of  funeral  directors  jumI  cmbalmers. 
Chapter  179S0  has  superseded  Chapter  17032,  Acts  of  1935.  !n  March  of 
I93y.  Charles  Hrown  died.  Your  board  advised  Minnie  Brown,  his  widow, 
thai  in  order  to  operate  the  funeral  home,  she  must  employ  a  Florida  licensed 
funeral  director,  Minnie  Brown  has  now  applied  for  a  funeral  director's 
license,  without  examination. 

Sections  7  and  ^  of  Chapter  t79iW,  .\cts  of  1937,  relate  to  the  licensing 
of  funeral  directors  and  erabalmers.  The  only  provision  in  Chapter  17950  for 
the  licensing  of  ]>ersons  without  an  examination  as  therein  required,  is  that 
which  states  that  any  person  who.  at  the  time  of  the  imssage  of  said  Act,  was 
a  licensed  funeral  director  or  emiialmer  under  the  lawit  of  Florida,  shall  be 
considered  as  duly  licensed  under  the  terms  of  Chapter  17950.  In  Section  18 
of  Chapter  17950,  the  Legislature  has  declared  it  id  be  unlawful  for  any 
person  to  engage  in  the  profession  of  funeral  director  or  embalming  without 
a   license  as  provided  in   said  statute. 

Your  board  lias  no  authority  to  issue  licenses  under  any  conditions  other 
than  the  ones  specified  in  Chapter  17950,  Acts  of  1937,  You  would  have  no 
authority  to  issue  a  license  to  Minnie  Brown,  unless  and  until  she  complies 
with  the  provisions  of  said  statute. 
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STATE  OFFICERS  —  Board  of  FOneml  Dlrectora  • 

December  4,  1940— O-1003, 

BOARD  NOT  AUTHORIZED  TO  CREDIT  APPRENTICE  KMBALMER 

FOR  TIME  SPENT  IN  MILITARY  SERVICE  WHEN  NOT 

PERFORMING   SERVICES   CONNECTED 

WITH  EMBALMING 

Ocntlctttcti : 

Section  8  (11  of  Chapter  17()50,  Laws  of  Florida,  Acts  of  1937,  pre- 
scripts the  qualifications  to  be  met  by  persons  seeking  to  be  examined  by 
the  State  lioard  for  licenses  as  embalmers.  One  ot  these  qaalitications  is  that 
such  a  person  shall  have  had  three  years  o{  practical  training  and  instruction 
as  an  apprentice  under  a  regular  licensed  and  practicing  embalmer  holding  a 
Florida  State  license. 

You  request  my  opinion  with  regard  to  the  authority  of  the  State  board 
to'  promulgate  a  regidation  for  the  Ijcnefit  of  apprentices  whose  apprenticeship 
is  interrupted  for  services  in  the  military  service  of  the  United  States.  In 
other  words,  such  a  pr')posed  regidation  would  permit  an  apprentice  to  receive 
credit  on  his  required  three  years  of  apprenticeship  for  the  time  of  service 
with  the  military  service  of  tlie  United  States,  regardless  of  whether  he  con- 
tini:es  to  en^ge  in  embalmfng  in  *uch  military  service. 

It  is  my  opinion  that  Section  8  11)  requires  three  years  of  traiiiiti^  in  the 
field  of  embalming.  It  would  therefore  follow  that  time  not  devoted  to  such 
training  cannot  be  considered  in  determining  whether  an  applicant  for  examina- 
tion as  an  emhalmer  has  had  the  required  three  years  training  as  an  apprentice. 
The  1)oard  could  not  therefore  promulgate  such  a  regulation. 

The  intemiption  of  the  apprenticeship  of  an  apprentice  embalmer  should 
not,  of  course,  wipe  out  the  credit  for  actual  training  he  has  received.  If  for 
iitstance  an  apjirentice  emlialmer  has  served  as  an  ar>IiretJtice  for  two  years, 
then  joins  the  military  service  of  the  United  States  for  a  year,  he  should  at 
the  end  of  his  militarj'  service,  be  permitted  to  rciunie  his  apprenticeship,  and 
at  the  end  of  another  year,  iirovided  he  has  met  otlier  requirements,  lie  should 
be  permitted  to  take  the  examination. 
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SECTION  IS 

State  Officers  —  Board  of  Health 

January  31,  19.TO— 0-687-I. 

BURKAU  OF  VITAL  S'lATlSTTCS— LOCAL  REGISTRAR  NOT 
STATE  OFFICER— MAY  ACCEPT  FEES 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  January  24  in  which  you  recinest  my 
opinion  as  to  whether  a  local  registrar  who  is  also  a  conservation  officer  with 
the  Department  of  Game  and  Fresh  Water  Fish  may  l^tally  accept  fees  as 
Mich  local  Registrar  of  Vital  Statistics. 

It  is  my  opinion  thai  his  appointment  as  local  Registrar  of  Vital  Statistics 
under  Section  2071,  Revised  General  Statutes,  Section  3271  Compiled  General 
Laws,  does  not  constitute  him  a  State  officer  within  the  purview  of  Article 
XV  I.  Section  15.  of  the  Florida  Constitution  and  that  he  may  accept  the 
statutory   fees  due  liim. 

May  20.  1939— O-290. 

UNITED  STATES  PUBLIC  HEALTH  SERVICE  MILK  ORDINANCE 
-MUNICIPALITIES  MAY   ADOPT   BY  REFERENCE 

Dear  Sir: 

In  reply  to  your  letter  of  the  19tli,  inquiring  as  to  whether  or  not  the 
municipalities  of  this  State  may  adopt  the  United  States  Public  H^lth  Service 
Mttk  Ordinance  by  reference  only  in  order  to  save  the  cost  of  printing,  1 
would  state  that  if  the  copy  of  this  ordinance  which  you  have  sent  me  is  a 
law  of  the  Federal  Government,  then  the  same  may  l)e  adopted  by  reference; 
however,  if  it  is  not  a  law,  then  the  same  could  not  be  adopted  by  reference 
by  municipalities  but  would  have  to  lie  printed  in  full.  In  this  connection  see 
Wright  V.  IVorlh,  91  So.  sr. 

In  answer  to  your  second  question,  if  there  is  nothing  in  this  ordinance 
that  conflicts  with  the  State  law  and  the  charters  of  the  resttectivc  municipali- 
ties give  them  the  right  to  regulate  the  quality  of  milk  used  in  hospitals, 
schools  and  other  private  institutions  within  the  jurisdiction  of  the  munici- 
palities, I  see  no  reason  why  this  ordinance  should  not  apply  to  such  institu- 
tions. 
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STATE  OFFICERS  — Beard  of  Health 

June  21,  1M9— 0-386. 

BURAU  OF  VtTAl.  STATISTICS— ISSUANCE  OF  NEW   BIRTH 
CKRTtnCATE  OF  ADOPTED   PERSON 

Dear  Sir: 

You  enclose  with  your  letter  of  June  20  a  copy  of  the  form  of  certificate 
of  Irirth  of  adopted  i>erson  prescribed  hy  the  State  Board  of  Health,  pursuant 
to  the  ^■^o^■i3tons  of  Senate  Bill  No.  72.  .'\cts  of  1939.  You  refer  particularly 
to  a  situation  with  which  you  arc  confronted,  and  request  my  opinion  as  to 
whether  the  Bureau  of  Vital  Statistics  can  issue  a  new  certificate  of  birth;  if 
so,  you  further  inquire  as  to  the  proper  form  of  certilicate. 

You  state  that  two  women  have  adopted  a  child.  I  assume  that  you  have 
a  ceriilicd  copy  of  the  judgment  or  decree  authorizing  the  adoption.  I  also 
assume  ihat  aptdii'alinn  has  been  made  for  the  iwuance  of  the  new  certificate 
of  birth,  pursuant  to  said  Senate  Bill  No.  72,  Chapter  19063. 

You  would  tie  authorised  to  assume  the  validity  of  the  judgment  or  decree 
of  adoption.  Your  duties  would  not  extend  beyond  those  set  forth  in  said 
Senate  Bill  No.  72,  the  pertinent  provisions  of  which  arc  as  follows  : 

'"That  whenever  the  State  Registrar  of  Vital  Statistics  shall  have  re- 
ceived and  liled  prtxifs  establishing  to  hiii  satisfaction  *  *  *  that  a  court  of 
competent  jnrisiiiction  has  entered  a  judgment  or  decree  authorizing  and 
providing  for  the  adoption  of  a  [wrson  whose  birth  has  been  previously 
registered,  then,  in  such  case,  and  every  such  case,  the  State  Registrar  of  Vital 
Statistics  may  enter  upon  an  appropriate  record  of  said  Bureau  the  facts  so 
found  by  him,  and  make  aiKt  File  a  new  certilicate  of  birth  upon  the  application 
of  any  intere.«ited  person  and  the  submission  tfi  him  of  a  certified  copy  of  such 
judgmertl  or  decree  issued  by  a  court  of  competent  jurisdiction.  Such  new 
certificate  of  birlh  shall  be  in  such  form  as  shall  be  prescribed  by  the  State 
Board  of  Health  of  the  State  of  Florida,  and  shall  be  prepared  upon  the  basis 
of  the  status  of  such  person,  subsequently  acquired  or  established  as  shown 
by  the  records;  of  said  Bureau  as  amended  or  supplemented  as  aforesaid ; 
provided,  however,  that  in  every  case  of  adoption,  the  parents  named  in  such 
new  certificate  of  birth,  shall  be  affirmatively  shown  to  be  adoptive  parents.'' 

It  would  be  my  suggestion  that  yoit  amend  your  form  of  certificate  of 
birth  to  fit  the  circumstances  of  ihe  case.  Yon  could  substitute  for  the  words 
"adoptive  father  of  child"  the  words  '"adoptive  joint  mother  of  child"  and  you 
could  '.lave  the  certificate  sworn  to  by  both  adoptive  parents. 
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STATE  OFFICERS  —  Botird  of  H«mi 

Setitember  28.  IM9— 0-S78. 

BURl-ALf  OF  VITAL  STATISTICS— PAYMENT  OF  ADDlTIONAr. 

COMPENSATION    BY   SOCIAL   SECURITY    BOARD   TO 

DIRECTOR,  BUREAU  OF  VITAL  STATISTICS. 

REGISTRARS  AND  CLERKS 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  September  2S.  which  reads  in  part  as 

follows : 

"I  have  this  morning  returned  from  a  conference  with  the  Social  Security 
Bnard  in  Washington  where  1  discussed  a  plan  for  proposed  cooperation  of 
the  Bureau  of  Vital  Statistics  with  the  Social  Security  Board  in  obtaining 
prompt  proof  of  death  of  bene^ciarics  under  the  Social  Security  AcL  The 
plan  proposed  by  the  Social  Security  Board  is  that  they  will  pay  a  stated  fee 
to  each  registrar  for  proof  of  death  in  those  cases  where  the  death  certiSicate 
shows  a  Social  Secnrity  number:  that  the  Board  also  proposes  to  pay  an  amount 
yet  to  he  determined  to  the  Central  Bureau  of  Vital  Statistics  for  the  ad- 
ditional clerical  lalMir  necessary  to  carr>'  out  the  proposed  plan  and  a  small 
additicjiml  stipend  to  the  Director  of  the  Bureau  of  Vital  Statistics  for  his 
supervision  of   such  plans. 

"The  Board  desires  to  make  these  laytnents  to  a  person  to  be  desiRnatctl 
by  said  Board  in  a  Iiimj)  sum,  the  person  so  desipiated  then  being  responsible 
for  the  proper  distribution  of  the  funds  so  contributed.  I  desire  your  opinion 
as  to  whether  the  laws  of  Florida  will  permit  the  appointment  of  such  a  person 
for  the  purposes  stated  with  the  authority  in  the  person  so  apixiinted  to  dis- 
tribttlc  (he  funds  as  proposed." 

I  know  of  nothing  in  the  laws  of  Florida  which  would  forbid  a  person 
from  entering  into  an  agrecmem  with  the  Social  Security  Board  whereby  he 
would  receive  certain  funds  and  disburse  them  pursuant  to  the  provisions  of 
such  agreement.  If  the  person  entering  into  such  an  agreement  happened  to 
be  a  State  official,  the  agreement  with  the  Social  Security  Board  would  have 
to  be  in  his  individual  capacity  and  ihc  State  of  Florida  would  not  lie  re- 
sponsible in  case  he  failed  to  carry  out  his  agreement  with  the  Social  Security 
Board.  There  is  no  constitutional  or  statutory  objection  to  the  Director  of  the 
Bur^u  of  Vital  Statistics  receiving  additional  compensation  out  of  Federal 
funds.  See  opinion  of  my  predecessor  dated  March  28,  1938,  entitled 
"Officers — Extra  Compensation  from  Federal  Funds."'  By  the  same  token, 
there  would  be  no  olijection  to  compensation  being  paid  by  the  Social  Security 
Board  for  addiiional  clerical  labor  in  the  central  Bureau  of  Vital  Statistics, 
and  to  the  Vital  Statistics  registrars  throughout  the  State. 
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October  31.  1939—0-639. 

STATK  KOARD  OF  HEALTH-DI VISION  OF  DRUG  INSPFXTION— 

NOT  AUTHORIZED  TO  MAKE  ARRESTS  OR  SEARCHES  OF 

NARCOTIC  ADDICTS  UNDER  DRIVERS'  LICENSE  LAW 

Dear  Sir: 

This  U  in  reply  to  your  letter  of  September  14,  in  which  yon  state  the 
foUtiwing: 

"With  reference  to  tlie  State  Drivers  License  which  goes  into  effect  on 
OL-ioher  1.  1939.  and  the  section  dealing:  with  narcotic  addicts,  1  presume  there 
is  no  other  Inircau  of  the  State  that  is  in  a  position  to  know  the  narcotic 
addicts  and  j>e;ld!ers  as  officers  of  this  Unreau  stationed  in  Jacksonville.  Miami, 
Tarnjia  and  Lake  City;  therefore,  I  would  like  to  know  if  officers  erf  this 
bureau  would  he  authoriy.ed  to  stop  and  examine  known  narcotic  addicts  and 
pcddler.i  liceiise  upon  the  highways  of  Florida." 

Sniiscction  4  of  Section  17  of  Chapter  1955,  Laws  of  Florida.  .'\cts  of 
193'J,  known  as  the  Florida   Drivers    License  Law  reads  as  follows: 

"The  Department  shall  not  issue  any  license  hereunder ;  *  *  • 

"4.  T(i  any  [lerson,  as  aii  a|jeratar  or  chavifFeur,  who  is  an  habitual 
drunkard,  or  is  addicted  to   the  use  of  nan-otic  drugs.     (Italics  ours.) 

I  also  cati  your  attention  to  the  following  contained  in  Section  5  of  the 
Flgriila   Dri^■crs  License   Law  : 

"Nothing  herein  contained  in  this  section  shall  be  construed  in  any  wise 
as  a  timitation  upon  the  existing  powers  and  duties  of  sheriffs,  police  officers 
or  othtr  taw  enforcement  officers.  Except  as  specifically  authorised  herein, 
-tairl  Palro!  Oihi  crs  shall  not  otherwise  perform  the  duties  and  functions  of 
•iheriffs,  ftinstaliles  and  other  law  uiforcentent  officers." 

The  folliiwing  is  from  Section  20  of  Chapter  16087,  Laws  of  Florida,  .^cts 
of  1933,  as  amended  by  Section  3  of  Oiapter  17129,  .Acts  of  1935  : 

"  •  *  *  All  officers,  agents,  inspectors,  and  representatives  of  the  State 
Board  of  Health  engaged  in  the  enforcement  of  the  provisions  of  this  Act, 
shall  in  addition  to  their  respective  positions  be  designated  as  'State  Police* 
and  shall  have  the  same  authority  as  a  deputy  sheriff,  to  bear  arms  concealed 
cr  otherwise,  and  to  make  searches,  seizures,  and  to  arrest  with  or  without 
warrants  for  any  violation  of  the  provisions  of  this  Act,  and/or  any  Other 
laws  of  the  State  of  I-lorida:  provided,  however,  that  such  officers,  agents, 
inspectors,  and  representatives,  shall  first  furnish  a  bond  of  not  less  than 
Sl.lWW.fKI  a|tproved  by  the  State  Board  of  Health,  and  made  payable  to  the 
Governor  of  this  State." 

The  police  [lowers  conferred  on  officers  uf  the  Narcotic  Bureau  nrust  be 
CtOTStrucd  as  limited  by  the  words  appearing  in  the  statnte,  "engaged  in  the 
enforcement  of   the    provisions   of   this    .Act."     Such    officers   would   have  no 
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aiiihurity  to  niake  arrests  or  searches  for  violations  of  the  Florida  Drivers 
License  I^w.  They  should,  however,  make  available  to  tile  Dt-partrnt-iu  of 
Public  Safety  such  information  as  will  enable  the  dejiartment  to  cancel  tlic 
licenses  of  such  addicts,  itursuant  to  Section  34  of  llie  Drivers  License  Law. 

December  29,  19J9-^-6B7. 

DIRECTOR  OF  BURKAU  OF  VITAL  STATISTICS  NOT  AL'THOk- 

!Z|:D  TO  INSTRUCT  LOC^I>  REGISTRARS  TO  REFUSE  TO 

ACCEPT    CERTIFICATES    FROM    OR    ISSUE    BURIAL 

PERM  ITS  TO  UNLICENSED  FUNERAL  DIRECTOR 

Oear  Sir: 

I  acknowlcflge  rei;e5|it  uf  your  re<(iiest  for  an  n|iinimi  as  to  your  right  to 
instruct  local  registrars  !o  refuse  to  accept  certilicatcs  from  or  issue  hurtal 
jjcrrnits  to  a  funeral  director  tt>  whom  tlie  State  Board  of  Fuiaerat  Directors 
and  l'"i«l>almers  has  tleclinerf  to  issue  a  license. 

Section  3273  of  the  Compiled  Cieneral  Laws  of  Florida.  1927,  which  was 
originally  enacted  as  Section  3  of  Chapter  6892,  Laws  of  Florida.  Acts  of 
1915.  provides  that  tlie  liody  of  persons  \vhr>  died  in  this  State  or  *'ho  shall 
be  found  dcatl  herein,  sliall  not  be  interred,  deposited  in  a  vault  or  tomli, 
creniated,  or  otherwise  disposed  of  or  removed  from  or  into  any  rei^istratton 
dtsitrict,  etc..  unless  a  permit  for  burial  or  removal  or  other  disposition  tl)ereof 
shall  have  l>een  ()ro[)crly  issued  hy  the  local  registrar  of  the  regisir4tion 
district  in  which  the  death  occurred  or  the  bodj-  was  found. 

Section  3278.  Compiled  General  Laws,  which  was  Section  9  of  Chapter 
6892,  makes  it  tlie  duty  of  the  undertaker  or  persfin  acting  as  undertaker  to 
file  the  certiticate  of  death  with  the  local  registrar  of  the  district  in  which  the 
death  wrciirred,  and  to  obtain  a  burial,  removal,  or  other  permit  plior  ti]  any 

disposition  of  the  bodi'. 

Section  7  of  Chatrter  179S0,  Laws  of  Florida.  .Acts  of  1937,  provides  that 
any  i>ersnu  wishing  lo  obtain  the  right  to  practice  funeral  direct  ing  or  cni- 
balmins;  in  this  Slate,  who  has  nivt  heretofore  been  licensed  to  do  so.  shall 
lie  fore  it  is  lawful  for  him  to  practice  funeral  directing  or  embalming,  make 
application  to  and  obtain  a  license  from  the  State  Board  of  Funeral  Directors 
and  Embalnjers  for  the  State  of  Florida  created  by  said  Act. 

By  Section  8  of  Chapter  179S0.  it  is  required  that  alt  iwrsons  receiving 
licoises  thereunder,  shall  register  that  fact  at  the  office  of  the  clerk  of  the 
circnit  court  and  at  the  ofBce  of  the  local  registrar  of  vital  statistics  in  the 
jurisdiction  in  which  he  proposes  to  carry  on  such  practice. 

By  Section  15  it  is  mads  unlawful  for  any  person  to  engage  in  the  pro- 
fessiim  of  funeral  directing  or  embalming,  or  practice  the  same  or  profess  to 
practice  the  same,  or  to  hold  himself  out  to  the  public  as  a  funeral  director  or 
emhalmer,  without  having  a  license  as  therein  provided  or  a  renewal  thereof, 
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ihe  penalty  for  same  being  found  in  Section  2J  of  the  Act,  wherein  it  is  also 
made  the  duty  of  the  State  Hoard  of  I'smeral  Directors  and  Enihahiiers  hy  all 
lawiul  means  to  aid  in  the  i)r(Jsecntion  of  violations  of  the  Act. 

At  the  time  nf  the  enactmtnt  of  Chapter  6892,  Acts  of  1915,  nndertakers, 
as  tilt-  term  was  therein  used,  were  not  required  to  have  a  license  such  as  the 
liceirse  now  required  l)y  Chapter  t79S0,  There  is  nothing  in  either  of  the 
Acts  herein  referred  to,  re(|uirin^^  the  hical  ceKistrars  to  refuse  to  accejrt  certili- 
catc:-  from  or  refuse  to  issue  burial  permits  to  an  undertaker  or  a  funeral 
director  who  has  not  been  licensed  by  the  State  Board  of  Funeral  [directors 
and   Emtjalmers. 

It  is  therefore  my  opinion  that  you  have  tieilher  the  duty  nor  authority 
to  instrnct  local  registrars  to  refuse  to  accept  certificates  from  or  issue  burial 
permits  to  funeral  directors,  to  whom  the  State  Board  of  Funeral  Directors 
and  Embalmers  has  declined  to  issue  licenses. 

January  29,  1940.— 0-712. 

NARCOTICS— CHIROPRACTIC   PHYSICIANS   NOT  AUTHORIZED 
TO  PRESCRIBE,  DISPENSE,  AND  POSSESS 

Dear  Sir: 

1  have  your  letter  of  the  22nd  instant  makinii  intjoiry  as  to  whether  chiro- 
jiractic  physicians  are  authorised  under  the  law  to  prescrilie,  dis[)ense  and 
fiossess  narcotic  drugs. 

In  reply  your  attention  is  called  to  Section  3397  (3),  Compiled  General 
La  us  of  I'lorida,   Supplement,  which   reads  as   follows : 

"It  shall  he  unlawful  for  any  [Wrson  to  manufacture,  possess,  have  under 
his  control,  sell,  prescribe,  administer,  dispense,  or  compound  any  narcotic 
drag,  except  as  author!  «d  in  this  law," 

Your  atlentiou  is  also  called  to  Section  5397  (8),  of  the  same  compilation, 
which  provides  that  a  physician  or  a  dentist  in  good  faith  and  in  the  course 
of  his  professional  practice  only  maj-  prescribe,  administer,  dispense,  mix  or 
otherwise  prepare  narcotic  drugs.  It  also  provides  that  a  veterinarian  may 
tU>  the  same  but  not  for  tiw  by  a  human  being. 

Your  attention  is  next  called  to  Section  3397  (2),  of  the  same  compilation, 
detining  the   word   "physician"  as   follows : 

"  'Physii'ian'  means  a  person  authorized  by  law  to  practice  medicine  in 
this  State  and  any  other  jierson  anthorized  by  law  to  treat  sick  and  injured 
human  beings  in  thii:  State  oitd  to  use,  mix  or  othrewise  prepare  narcotic 
drugs  in  connection  with  such    treatment" 

Vnur  attention  is  further  called  to  the  chiropractic  statutes  and  particu- 
larly Section  3346,  Compiletl  Genera!  Laws  of  Florida,  Supplement  (1938 
Pocket    Part),  which  specifically  provides  that  a  chiropractor  "shall  not  pre- 
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scribe  or  administer  to  any  pcrrtm  any  medicine  or  dntg  included  in  materia 

medica," 

In  view  of  the  above  and  the  fact  that  I  have  not  been  able  to  find  any 
lattr  statutes  on  the  subject  of  ycmr  inquiry,  it  is  my  opinion  that  a  chiro- 
irractor  is  not  authorized  under  the  law  to  prescribe  or  dispense  narcotic  drugs 
or  to  possess  them  for  prescribing  or  dis{>ensin«. 

March  25,  1940— 0-767. 

BUREAU  OF  VITAL  STATISTICS— FILING  OF  CERTIFICATE  OF 

DEATH— NO  AUTHORITY   TO    RF.FUSE   BURIAL  OR 

REMOVAL  PERMIT  TO  UNDERTAKER  NOT 

A  RESIDENT  OF  FLORIDA 

Dear  Sir: 

Vou  r«]itest  my  o]>inion  as  to  whether  or  not  yoti  have  any  authority  to 
refuse  a  permit  for  the  burial  or  remoi'al  of  a  corpse  to  an  undertaker  who 
is  not  a  boiia  tide  resident  of  Florida. 

You  call  my  attention  to  the  following  provisions  in  Section  9  of  Chapter 
6802,  Uws  of  Florida,  Acts  of  19 IS  (Section  32^  C.  G,  L.)  : 

"That  the  undertaker  or  person  acting  as  undertaker  shall  (ilc  a  certificate 
of  death  with  the  local  registrar  of  the  district  in  which  the  death  occurred 
antl  obtain  a  burial,  removal,  or  other  jwrmit  prior  to  any  disposition  of  the 
body."     (Italics  ours.l 

Vou  further  call  my  attention  to  the  following  provision  rclatinff  to  the 
([ualiticalions  of  a  person  la  be  examined  and  licensed  by  the  State  Hoard 
of  F'nneral  Directors  and  Enibalmers,  which  appears  in  Section  8  (2)  (a)  : 
"lie  shall  be  a  bona  fide  resident  of  the  State  of  Florida." 

It  is  my  opinion  that  you  do  not  have  the  authority  to  refuse  a  burial, 
removal,  or  other  permit  to  an  undertaker  who  is  not  a  bona  fide  resident  of 
Florida.  (Thapter  6892,  Laws  of  Florida,  Acts  of  1915,  relates  primarily  to 
vital  statistics  and  not  to  the  regidation  of  the  profession  of  undertalcinK. 
There  is  no  provision  in  either  (Hiapter  6892,  Acts  of  1915,  or  in  Chapter 
17950,  Acts  of  1937,  which  would  authorize  you  to  refuse  such  a  permit.  If 
the  provisions  of  the  latter  statute  are  violated,  that  would  be  a  matter  to  be 
dealt  with  by  the  ofRctals  charged  with  the  duty  of  enforcing  that  Act 


November  27,  1940-0-995. 

BURE,\U  OF  VITAL  STATISTICS— RETENTION  OF  INDEX 
CARDS— CHAPTER  6892 

Pear  Sir: 

This  is  in  reply  to  your  letter  of  November  26,  1940,  in  which  you  state 
that  it  has  been  the  custom  of  the  Bureau  to  copy  the  information  contained 
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cartls  of  birth  and  dirith  certificates  on  ledger  sheets  wliich  are 
houitd.     Thereupon   the   index   cards   are    wrapjied   in  paper  and 
e  floor  of  the  vauh. 

k   to    be   advised   as   to    whether   or   not    it    is   necessary    for    the 
ontiime  to  preserve  the  index  cards,  in  view  of  the  fact  that  the 
on  them  is  pennaiientty  preserved  in  bound  volumes  on  a  much 
of  jiaper. 
18  of  Chapter  6892,  Laws  of  Florida.  Acts  of  1915,  reads  in  part 

ate  Registrar  shall  further  arrange,  bind  and  permanently  preserve 
tes  in  a  systematic  manner,  and  shall  prepare  and  ttiaintain  a 
ve  and  continuous  card  index  of  all  births  and  deaths  registered," 

le  statute  requires  the  maintenance  of  the  card  index,  I  am  of  the 
the  Bureau  must  continue  to  preserve  the  cards  until  such  time  as 
ure  shall  authorize  disposition  to  l>e  made  thereof. 
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Sejrteinlxir  24,  194Ct-0-94l. 
APPOINTMENT  OF  MKMBKRS 

/J('(ir  Sir: 

This  is  in  reply  lo  your  letter  (iatcrl  to<lay,  which  reads  as  follows: 

"There  are  several  vacancies  on  the  i-iate  Htiarrt  of  l^w  Examiners  mxl 
there  is  some  (luestion  in  my  mind  as  to  ap[>licatiim  nf  line  law,  since  the  Fifth 
Congressional   [)istrift  has  Itcen  created. 

"I  will  appreciate  your  advising  tnc  on  bow  the  appointmcnii  in  this 
iniitaiicc  may  be  made." 

Section  4  nf  Chapter  10175.  Laws  of  morida.  Acts  of  192S  (C  O,  U 
1927,  Section  4182 K  reads  as  follows: 

"Tliere  is  herehy  created  a  State  Board  of  Law  Examiners  nf  nine  mem- 
bers to  he  apiHiinted  by  the  Governor.  tw<t  from  each  Conftressional  district, 
and  one  frnm  the  State  at  large  who  shall  also  l>e  chairman  of  the  iMjanl. 
The  apiMjintees  shall  be  attorneys  of  distitKtitm  in  the  law  for  their  learning 
and  character,  and  shall  have  liad  at  least  (ivc  years'  exiwrience  in  the  actual 
practice  of  law  in  this  State.  The  appointments  shall  1h.>  effective  on  and 
from  Jul)'  1,  A.  l>.  1925,  for  terms  as  follows:  Three  for  one  year,  three  for 
two  years,  and  three  for  three  years,  according  to  de.'ignalion  by  the  Governor. 
The  apiwiotetf  from  the  Slate  at  large  >hall  be  one  of  those  rtrst  appointed 
for  the  three  years.  As  these  terms  expire,  all  appoinunents  thereafter  shail 
be  for  three  years.  Appointments  to  fill  valencies  shall  be  made  for  the 
unexpired' term." 

By  lintiting  the  total  membership  to  nine  members  (two  front  each  of  (he 
four  congresMonal  districts  and  one  at  large),  it  is  clear  that  the  lu^'slatnre 
did  not  intend  tliat  any  new  congressitinaJ  district  should  be  entitled  to  Itave 
representation  on  the  Board  so  as  to  increase  the  total  memliership.  The 
only  remaiin'ng  question  is  whether  or  not,  in  making  selections  of  Bisard 
members  from  congressional  districts  1,  2,  3  and  4,  you  must  be  governed  by 
the  old  or  the  new  boundaries  of  said  districts.  .-Mthongh  tlic  stalntc  docs 
not  expressly  deal  with  this  situation,  it  seems  clear  that  the  specification 
of  congressional  districts  waus  merely  for  the  purj>ose  of  dividing  the  State 
into  geographical  subdivisions  for  the  purpose  of  obtaining  a  Board  member- 
ship representative  of  the  entire  State.  This  purpose  could  have  been  similarly 
accomplished  by  a  legal  dcscrijition  of  the  four  areas,  bjit  designation  merely 
by  congressional  districts  was  a  much  simpler  method  of  achieving  the  same 
result.  I  am,  therefore,  of  the  opinicm  that  in  filling  a  vacancy  from  any  of 
the  four  cungressional  districts,  you  may  apijoint  the  successor  from  within 
the  boundaries  of  the  congressional  district  as  il  exi.-ited  on  June  12,  1925,  the 
date  the  Board  of  Law  Examiners  Act  became  a  law. 
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January  31,   194ft— 0-716. 

DISCRETION  TO  PERMIT  APPLICANT  TO  COMPLETE 

EXAMINATIONS    BEGUN    BEFORE    BASIC 

LAW    BECAME  EFFECTIVE 

Gi'iitlemcH  : 

You  request  my  opinion  concerning  Dr.  *  *  *,  who  was  an  applicant  before 
your  board  on  June  19,  1939.  You  state  that  because  of  becoming  ill  the  last 
day  of  the  eitavnination.  Dr.  *  *  *  fell  short  of  the  required  general  average. 
You  particularly  inquire  whether  it  will  be  necessary  for  Dr.  ♦  •  •  to  take  the 
Basic  Science  Board  examinations  in  view  of  the  fact  that  his  application  for 
license  from  your  Ixiard  was  filed  prior  to  the  effective  date  of  the  Basic 
Science  Law. 

You  present  what  is  essentially  a  practical  question  in  the  determination 
of  which  your  hoard  has  a  certain  amount  of  discretion.  If  Dr.  *  *  ♦  was 
prevented  frfm  completing  the  examinations  by  reason  of  illness,  then  it 
would  be  my  opinion  that  your  board  could  permit  him  to  complete  the 
unfinished  c.yaminattons  without  requiring  a  certificate  of  proficiency  from  the 
Basic  Science  Board,  If,  however,  Dr.  *  ♦  ♦  did  complete  your  examinations, 
but  failed  to  meet  the  required  genera!  average,  it  is  my  opinion  that  he  must 
obtain  such  a  certificate  of  proficiency  from  the  Basic  Science  Board  before 
he  may  he  permitted  to  take  another  complete  examination  from  your  board. 
The  Basic  Science  Act.  Chapter  19281,  Acts  of  1939,  does  not  exempt  persons 
from  complying  with  its  requirements  merely  by  reason  of  the  fact  that  they 
Iiad  applications  for  licenses  on  file  with  your  board  prior  to  the  enactment  of 
said  Act. 

September  23,  1940—0-933. 

GOVERNOR  NOT  AUTHORIZED  TO  APPOINT  AN  ECLECTIC 
PHYSICIAN  INSTEAD  OF  AN  ALLOPATH  PHYSICIAN 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  twentieth  in  which  you  state  that  the 
term  of  one  of  the  members  of  the  State  Board  of  Medical  Examiners  has 
expired  and  that  the  taw  provides  that  there  shall  be  five  Allopaths,  three 
Eclectics  and  two  Homeopaths  on  the  board.  You  request  my  opinion  as  to 
whether  or  not  the  law  is  mandatory  or  optional  to  preserve  this  ratio  of 
different  kinds  of  phjsicians  on  the  board,  and  in  reply  thereto  would  state 
that  Section  3405,  C  G.  L.  1927,  provides,  in  part  as  follows : 

"The  Governor  shall  within  thirty  days  after  June  10,  1921,  appoint  ten 
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physicians  who  jifiall  possess  the  qiia.]itications  specilicd  in  Section  3404  to 
constitute  the  members  of  thi^  board.  Five  members  of  this  board  shall  lie 
allopath  physicians,  three  shall  be  eclectic  physicians  and  two  shall  be  homeo- 
pathic physicians. 

"The  successor  of  each  member  shall  be  an  appointee  in  the  same  manner. 

"Said  members  shall  be  so  cJassilied  by  the  Governor  that  the  term  of 
office  of  two  shall  expire  in  one,  three  in  two,  two  in  three  and  three  in  four 
years  from  the  date  of  appointment.  Atmually  thereafter  the  Governor  shall 
appoint  two  members,  each  of  whom  shall  ser\c  for  a  term  of  four 
years,  and  these  appointments  shall  l>e  made  so  as  to  preserve  the  original 
ratio  of  allopath,  eclectics  and  homeo]>athics,  rcsjiectively." 

It  is  my  opinion  that  since  the  statute  requires  that  the  members  of  the 
board  sitall  be  composed  o(  certain  numbers  of  allopath,  eclectics  and  homeo- 
pathic physicians  and  since  their  successors  simll  he  appointed  so  as  to  preserve 
the  original  ratio  that  it  is  mandatory  upon  you  to  preserve  this  ratio  and  that 
you  cannot  appoint  an  allopath  in  place  of  an  eclectic  physician,  or  vice  versa, 
if  such  an  appointment  would  destroy  the  ratio  required  by  the  statute. 
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SECTION  18 

State  Officers  —  Board  of  Naturopathic  Examiners 

September  16,  19«— 0-926. 

FLORIDA  liASIC  SCrENCIi  LAW— CKRTIFICATF.  OF  PROFICIEMCY 
AS  PRERRQL'ISITK  TO  LICEXSE 

Grittii'tiwn : 

My  of)'"'on  liHS  lieeii  requested  hy  you  upon  the  following  qnesticins: 

1.  Has  the  Mwrida  State  Board  of  Naturopathic  Examiners  the  right  to 
rf-examim-  amilieants  without  a  certifkate  from  the  Basic  Science  Riiard.  who 
made  apiilicauti!)  awl  ha*e  preiioasly  taken  the  examinations  hefore  the  Florida 
State  Hoard  of  Naluropathjc  Examiners,  lief  ore  the  passage  of  the  Basi*" 
Science  I^w? 

2.  lias  the  I'lorida  Stale  Board  of  Naturopathic  Examiners  the  right  (o 
examine  applicants  who  matte  application  to  the  Florida  State  Board  of 
Nalllrojiathic  I'^x^iniiiiers,  1)eforc  the  passage  iif  the  Basic  Science  Bill,  hnt 
who  failed  to  apjiear  for  examination  ? 

3.  Has  the  tOfirida  State  Hoartl  of  Naturopathic  Examiners  the  right  to 
examine  applicants  uithout  a  certificate  from  the  Basic  Science  Board,  in 
physiotherapy  and  mafsage.  awi  issue  lo  them  a  limited  license  to  practice 
physiotherapy  or  massage? 

In  re|ily  lo  your  lirst  tfueslion,  your  lioartl  has  no  right  to  re-examine 
applicants  without  a  eertihcate  from  the  Basic  Science  Board,  since  the  Act 
creattnij  your  hoard  was  passed  in  1*)27  and  the  I'lortila  Baste  Science  Law 
(C.  19281)   was  passed  in   1939  ami  in  Section  4  thereof  states  that: 

"Xo  fiersmi  sliall  he  elisihle  for  examination  *  *  *  unless  and  imtil  he  has 
presented  to  the  licensing  hoard  or  other  autliority  enti>owered  to  issue  such 
license,  a  tertirtcate  of  iiroticiency  in  the  basic  sciences  as  provided  in  this 
chapter.  This  n'lpiiremcnt  shall  l>e  in  addition  to  all  other  requirements  now 
«ir  hereafter  i'l  effect  with  respect  to  the  issuance  of  such  license  or  licenses." 

Wmr  sccund  question  fails  to  include  the  clause  as  to  the  right  to  examine 

applicants  without  a  certificate  from  the  Basic  Science  Board  hut  presuming 
that  tJiis  was  intended  by  you,  my  opinion  is  likewise  that  you  have  no  sucll 
rigiit  Ivecause  of  the  requirement  of  Section  4  of  the  Florida  Basic  Science 
law  set  'jiu  in  ttte  previous  fiaraKraph. 

In  reply  to  the  third  question  put  hy  you,  I  call  your  attention  to  Subsection 
b  of  Section  2  of  the  Florida  Basic  Science  Law  which  defines  the  meaning 
of  'healing  art"  as  mchidcd  in  such  law  and  such  d'l^finition  is  broad  enough 
to  inchide  the  practice  of  jihysiotherapy  and  massage.  Your  board,  therefore, 
has  no  right  tr>  examine  applicants  or  issue  licenses  in  physiotherapy  or  trias- 
sage,  whether  limited  or  unlimited,  without  a  certilicate  of  proficiency  from 
the  Basic  Science  Board. 
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State  Officers —  Board  of  Osteopathic  Medical 
Examiners 

April  2li.  1940    Ki-m. 

AITLKAXT  WH{»   FAILIU)   TO    PASS   EXAMINATION    MUST 

FURNISH    CERTIFICATE    FROM    BASIC    SCIENCE 

BOARD— S ECS.  4  AND  22.  CHAPTER    19281 

Ih'itr  Sir: 

Id  view  of  your  letter  of  I  he  24th  I  haie  tonstdcred  the  (tuestions  you 
submitted  in  ynur  cnninitinicatiim  uT  the  3(>th. 

TIh-  iiuestion  projioumlcd  is :  L'an  a  person  wh(i  made  ajijilication  And 
tiwk  ail  i'xaniinalion  before  your  Ituard  aiid  who  faiktl  to  pass  the  Mtiic,  now 
take  a  ^ei'ond  examination,  the  Basic  Science  Act  havinf;  taketi  effect  during 
the  interval  Iwtween  the  first  esaniinaiioii  and  the  one  he  now  seek*  in  take, 
wiihniit  fumishinK  a  certificate  from  sard  lioard? 

Yon  slate  that  the  applii'ani  contends  thai  he  &hoitId  not  tie  re<ntired  to 
take  an  examination  befnre  the  Hoard  of  Examiners  in  the  Ha»ic  Scieiiee» 
un  May  ^5  due  to  the  fact  that  he  had  already  qualilietl  liefore  this  lioard 
prior  to  the  effective  date  of  the  Basic  Science  Law,  V'ou  state  further  that 
llic  applicatit  contends  that  a  form  of  contract  waia  entered  into  lielweett  this 
hoard  and  the  agipHcant.  which  coiuract  lias  not  liccii  carried  out  1>y  the 
hoard  until  lie  is  $rranted  a  second  examination. 

With  the  latter  contention  1  cannot  afrree  for  ttve  reason  I  find  the  general 
law  til  he  that  even  thouirh  the  applicant  had  recei'^-ed  a  license  to  practice, 
in  this  instance  it  does  not  constitute  a  contract-  21  R.  C.  L.,  Physician*  and 
Surgeons,  paragraph  8,  has  very  aptly  statol  the  law.     I  quote  the  Mine'. 

"A  lici-niie  issued  to  a  physician  jjives  to  him  a  mere  naked  privilege  of 
jiractictng  medicine  or.  tietter.  an  immunity  from  punishment  ticcauie  of  prac- 
lice  withonl  a  license.  It  dues  not  (rive  to  him  any  further  affirmative  riahl-i 
such  as  the  rixht  to  contini'c  to  practice  free  from  police  regulatiun  Uy  the 
Stale.  It  has  liecn  asserted  tltat  the  «rantin«[,  liy  Uie  State,  of  a  license  for  an 
iutlel'itnte  period  nf  time  to  encajie  in  a  particular  trade  or  profession  is  in 
the  nature  of  a  contract  and  the  licensee  is  therehy  veste«t  with  tlie  rittht  to 
continue  in  such  trade  or  profession.  This  position,  however,  is  iwit  tenalilc, 
and  is  Iw^cd  on  an  erroite<iU3  idea  of  the  rights  conferred  Hy  such  a  license. 
The  grantini*  of  a  license  in  such  cases  is  merely  the  means  taken  hy  the 
State,  in  the  exercise  of  its  police  [lower,  to  regulate  and  restrict  the  entrauinK 
in  cerlaiti  prtifessions  and  occujiations  for  the  ptitiltt  good,  and  confers  upon 
the  licensee  no  rights  whatever,  in  the  way  of  a  contract  with  the  State," 

I  also  I'md  in  the  same  work  in  paragraph  5  that  the  Legislature  could 
recjutrc  a  physician  who  wa.s  already  practicing  under  a  license  from  a  Slate 
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Iward  to  take  another  examination  before  being  pemiitted  to  practice  further. 
I  quote  the  pertinent  part  of  said  section : 

"As  no  one  has  a  vested  right  to  practice  medicine  free  from  State  regula- 
tion and  control,  it  follows  that  present  or  prior  practitioners  cannot,  against 
a  statute  which  provides  that  they  must  secure  a  license  fwfore  practicing 
further,  raise  the  constitutional  objection  that  thej'  are  being  deprived  of  prop- 
«1y  without  due  process  of  law  *  *  ♦." 

While  the  above  rules  of  law  apply  primarily  to  physicians  and  surgeons, 
they  are  by  analogy  eqiially  applicable  to  the  contention  of  the  applicant  and  T 
think  sttffietently  dispose  of  same. 

The  only  other  question  to  determine  is  whether  or  not  the  applicant  is 
eiititlc-l  tn  take  this  e.taminalion  without  first  furnishing  a  certificate  from  the 
Basic  Science  Board  since  he  at  the  time  of  the  effective  date  of  the  Act 
bad  his  applicatir>n  before  your  board. 

I  do  not  trnd  any  provision  in  the  statute  that  would  permit  the  applicant 
1o  now  take  the  examination  without  Rrst  furnishing  you  a  certificate  from  the 
Basic  Science   Board.     .\s  a  matter  of  fact,   Section  4  provides : 

"No  [icrstm  shall  hereafter  be  eligible  for  examination  or  permitted  to 
take  an  examination  for  a  license  to  practice  the  iiealing  art  or  any  branch 
thereof  or  be  granted  any  such  license  unless  and  until  he  has  presented  to  the 
licensinu  board  or  other  auihority  empowered  to  issue  such  license,  a  certificate 
of  proficiency  in  the  ha.iic  sciences  as  provided  in  this  Act  *  »  *."  Chapter 
19281.  Laws  of  Florida,  .\cts  of  1539. 

Certain  exceptions  are  made  with  regard  to  persons  who  bad  practiced 
prior  to  the  effective  date  of  the  Act. 

I  also  tind  that  Section  22  of  said  Act  provides : 

"Any  person  wlio  knowingly  issues  or  participates  in  the  issue  of  a  license 
to  practice  the  healing  art  or  any  branch  thereof  (1)  to  any  person  who  has 
not  presented  to  the  licensing  board  a  valid  certificate  from  the  State  board 
of  examuiers  in  the  ha.sic  sciences  *  *  *  shall  be  fined  not  more  tlian  five 
buiKlred  {JSOD.OO)  dollars  or  imprisoned  not  more  than  one  (1)  year,  or  both, 
in  the  discretion  of  the  court," 

1  think  it  is  \oiir  duty  as  an  administrative  officer  in  view  of  the  fore- 
K'ling  language  of  the  .Act  to  follow  the  same.  It  the  applicant  feels  that 
some  construction  favorable  to  him  should  be  placed  thereufion,  he  may  resort 
to  the  court .^  but  until  the  courts  have  instructed  your  l>oard  to  give  a  further 
examination.  I  dn  not  believe,  under  the  circumstances,  it  would  be  proper  lor 
you  to  do  so. 
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June  8,  1940— 0-848. 

TSSUANCE  OF  LICENSE  TO  PRACTICE-NECESSARY  FOR 
CKRTIFICATE  UNDER  BASIC  SCIENCE  ACT 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  June  3,  1940,  iit  which  you  state  tliat 
Dr.  Walter  Amos  Kirk,  the  holder  of  Certificate  No.  2S4,  isstied  hy  the 
Osteopathic  Medical  Examiners  Board  on  January  23,  1923,  has  made  apiili' 
cation  for  issuance  of  a  new  license  pursuant  to  the  provisions  of  Compiled 
General  Laws  of  Florida,  Section  3420. 

Chapter  12287,  Laws  of  Florida,  Acts  of  1927,  provides  for  the  creation 
of  a  State  Boar<J  of  Osteopathic  Medical  Examiners.  Section  2  of  that  Act 
(C.  n.  L,  Sec.  34181    reads  as  follows: 

"It  shall  He  unlawful  tor  any  person  to  practice  osteopathic  medicine  and 
srrgery  without  a  license," 

Section  4  of  the  same  Act  reads  as  follows: 

"The  holder  of  a  license  or  certificate  heretofore  issued  tinder  the  laws 
of  this  State  authorizing  the  practice  of  osteopathy  shall  present  to  the  said 
hoard  said  license  or  certificate  and  a  new.  license  or  certificate  tinder  this  Act 

.shall  iie  issued  to  the  holder  thereof." 

You  ask  to  lie  advised  as  to  whether  or  not  it  is  in  order  for  tlic  board  to 
issue  a  license  to  Dr.   Kirk  under  the  provisions  of  Section  4  of   this  Act 

(juoted  above. 

The  1939  session  of  the  Florida  State  Legislattire  enacted  Chapter  1^81, 
providing  for  the  establishment  of  a  State  Board  of  Examiners  in  the  Basic 
Sciences.     Sections  3.  4  and  5  of  that  Act  read  as  follows: 

"Section  3.  There  is  hereby  established  a  hoard  of  examiners  of  the 
hasic  sciences  to  consist  of  five  (51  niernhers  authorized  and  directed  to  con- 
duct written  examination  of  all  /<ersons  tt-tw  shall  htTcafler  desire  to  apply 
far  a  license  to  practiee  the  healinif  art.  Said  examination  shall  cover  the  five 
(S)  following  basic  sciences,  viz.:  1 — -.Anatomy;  2— Physiology ;  3 — Chemistry; 
4 — PatholoKy;   5 — Bacteriology."     (Italics  supplied.) 

"Section  4.  No  (lerson  shall  hereafter  he  eliRible  for  examination  for  a 
license  to  practice  the  healing  art  or  any  branch  thereof  or  be  gra»ied  any 
such  license  unless  mtd  tintil  he  has  presented  to  I  he  Ucensitu/  board  or  other 
aMthority  em/>ouvred  to  issue  such  lieeiise,  a  eertiHtale  of  prafittfuey  in  ih* 
basic  sciences  as  proxided  in  this  Act.  This  requirement  shall  be  in  addition 
to  all  other  retjuirenieiits  tw7V  or  hereafter  in  effect  tviih  respect  to  the  issu- 
ance of  sucti  license  or  licenses,"     (Italics  supplied.) 

"Section  S.  This  Act  shall  not  be  construed  as  applying  to  dwitists, 
pharmacists,  nurses,  ojitometrisls,  chiropodists  and  Christian  Scientists  prac- 
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ttcing  williin  the  limits  pf  their  respective  callings:  nor  to  pi'rsoiit  licensed  to 
Itaelke  thi'  hralini)  art  pr  any  branch  thereof  in  the  Stale  of  Florida  at  the 
time  ihis  --tet  first  lutes  effect,  nnr  to  |}er»ons  specilically  iwrmitteU  by  law  to 
Vtractice  without  licenses  who  prartice  each  within  the  limits  nf  the  privileges 
thus  tcrantctl  them."     ( Italics  i>u|>ptied.) 

The  hcetise  is.<iue<l  to  l>r.  Kirk  in  192J'  did  not  authorize  him  to  practice 
ost«npathy  after  the  effective  date  of  the  1927  Act  (aiaptcr  122S7).  The 
llasic  Science  Act  ts  applicnhte  to  all  jiersons  who,  after  the  effective  date 
ihereiif,  apply  tor  a  license  lo  practice  the  healini;  art.  Although  your  letter 
docs  not  state  dctittilelv  the  date  of  I  Jr.  Kirk's  application,  we  assume  that  it 
was  after  ilie  cftecUve  date  of  the  Basic  Science  .Act.  The  Basic  Science  Act 
furhicis  the  uranting  of  a  licettse  to  anyone  lo  practice  the  healing  art  until 
he  has  pre<iented  the  licensing  Iniard  a  certificate  of  proficiency  in  the  basic 
sciences,  as  »ro\'ided  in  the  Basic  Science  .\ct. 

By  reason  of  the  fnct  that  I>r.  Kirk  did  not  hold  a  license  authorizing 
Itim  to  practice  osteopathy  at  the  lime  of  the  effective  date  of  the  Basic 
Sciaice  Act.  I  am  of  the  opinion  that  the  provisions  of  that  Act  are  applicable 
to  him  and  to  the  Board  of  Osteopathic  Medical  Examiners,  with  respect  to 
this  af)plication,  and  thai  the  iKiard  is  not  authorizctl  to  issue  a  license  to 
him  under  Grapter  122K7.  I.aws  of  Morida,  Acts  of  1927,  imless  and  until 
he  has  iiresciitcd  to  such  board  a  certificate  of  profictency  in  the  liasic  sciences 
as  provided  in  the  Basic  Science  Act. 
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State  Officers  —  Citrus  Commission 

September  1.  19J9— 0-5«). 

CON  SOU  DAT  If  JN  OF  WORDING  OF  ADVERTISING  STAMPS  FOR 
GRAPEFRUIT.  F,TC^  NOT  AUTHORIZED 

Deor  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  Aii({tist  31  to  which  you 
attaclieti  copy  of  a  letter  from  the  Florida  Citrus  Commission  in  which  ihey 
set  forth  advantages  to  be  derived  by  consolidating  the  three  iSeries  of  citrus 
advertistngr  stamiis  as  required  under  Chapters  17780,  17781  and  17782,  Laws  of 
Florida,  Acts  of  1937,  into  one  series  to  ho  desijjniatcd  "Orange,  Grapefruit, 
Tangerine  Advertising  Stamps." 

\'mi  request  me  lo  advise  you  it  in  my  opinion  such  consolidatioii  tnay  l)e 
made  in  accordance  with  the  provisions  of  the  alxive  chapiers. 

In  reply  I  wish  to  advise  that  I  have  carefully  examine*!  ihc^  three  Acts 
awl  1  find  that  the  tax  levied  is  different  for  each  fruit,  i.  c,  grapefruit 
3  cents,  oranges  1  cent  and  tani^erines  5  cents,  and  that  each  of  the  Acts 
provides,  with  the  exccjition  of  where  the  words  "grapefruit,"  "oranges"  and 
"tatigerines"  ajipear  in  the  Act  relating  to  these   fruits,  the   following; 

"*  *  *  The  iiayntent  of  such  ta.^es  shall  be  evidenced  by  stamps  to  be 

known  and  desipiated  as  "Grapefruit  Advertising  Stamps,'  with  the  amount 
paid  for  siicli  stamps  indicated  thereon,  which  stamps  shall  in  every  instance 
be  aRixed  to  the  grade  certilicate  or  certificates  showing  the  grade  of  the 
(ira[icfriirt  covered  thertiiy,  when  such  grapefruit  is  recjuired  by  law  to  be 
inspected  for  grade  and  ccrtitication  thereof,  and  in  all  other  cases  such  stanips 
shall  be  affixed  to  the  returns  provided  for  in  Sectinn  9  hereof  *  •  *," 

E\idently  ihe  Legislature  had  s<;imt'  good  reas<:in  for  not  combining  the 
language  I  have  above  quoted  so  as  to  apply  to  citrus  fruit  generally.  It  would 
have  been  verj-  easy  to  have  substituted  the  word  "citnis"  for  "grapefruit," 
etc.,  in  the  provision  relatitig  to  the  stamjis,  and  I  am  unable  to  determine 
from  my  examination  of  these  .•\cts  any  intention  by  llic  Legislature  to  tlw 
contrary.  With  the  wisdom  of  an  Act  of  the  Legislature  or  the  manner  in 
which  a  law  is  to  be  administered,  I  liave  no  concern  as  this  is  a  matter  wholly 
for  the  Legislature  to  determine. 

The  language  of  tliese  Acts  is  very  clear  and  1  feel  thai  I  would  be 
unwarranted  in  adding  any  language  that  would  affect  the  consolidation  of  the 
Acts  or  to  so  construe  them  as  to  carry  out  an  intention  that  I  cannot  say  was 
the  purpose  of  the  Legislature  in  ettacting  the  law. 

I  might  add  that  if  only  one  series  of  stani[is  was  used,  it  is  t>ossible  that 
it  would  affect  the  auditing  of  the  accounts  of  your  nflHce  and  I   understand 
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that  it  would  seriously  complicate  the  auditing  of  the  accounts  of  the  Citrus 
Commission.     The    Legislature    may    have    taken    this    into    consideration    in 
}ia5sing  the  Acts  in  the  form  in  which  they  became  a  law,  but  as  I  have  said 
Ijcfore,  that  is  a  matter  for  the  Legislature  to  determine. 
[  therefore  answer  your  questinii  in  the  negative. 
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SECTION  f  1 

State  Officers  —  Commissioner  of  Agriculture, 
Bureau  of  Inspection 

July  17,  I931J-0-477. 
SEEDS  LAW— CERTIFICATION  OF  WATERMELON  SEED 
Dear  Sir: 

With  your  letter  of  the  14t]i  instant  yo.i  submit  copy  of  Chapter  19432, 
Laws  of  Florida,  Acts  of  1939,  and  ask  if  it  will  lie  in  kecijing  with  this  law 
to  certify  watermelon  seed  covering  such  items  as  are  possible  at  this  season 
of  the  year,  and  extendinj^  to  the  final  preparation  of  seed  for  the  market. 
Yon  also  slate,  "It  is  understixxi  that  a  thorough  inspection  including  this 
ja^rowing  season  ts  not  now  possible." 

The  quoted  sentence  from  your  letter  might  be  said  to  answer  your 
question.  However,  I  wj.^h  to  express  the  view  that  a  satisfactory  answer  to 
the  question  on  which  you  have  asked  my  opinion  rests  on  two  determina- 
tions : 

(a)  You  must  determine  in  the  first  place  what  is  hy  the  Act  Intended 
to  be  covered  by  your  certificate.  Section  2  of  the  Act  in  defining  the  lenn 
"Certified  Seed"  uses  the  term  "reasonably  free  from  disease.^  and  other  de- 
fects." The  word  "di.seases"  as  applied  to  seeds  covered  by  the  Act  is  perhaps 
well  known  and  understood  to  producers  and  handlers  of  the  different  varieties 
of  seeds  included  in  the  Act.  The  term  "other  defects'  and  what  was  intended 
to  be  covered  hy  that  term  may  possibly  he  likewise  known  to  the  producers 
and  handlers  of  seed. 

(b>  After  you  have  determined  what  is  intended  to  be  covered  by  your 
certificate  by  reason  of  the  use  of  the  term  "reasonably  free  from  diseasea 
and  other  defects,"  it  will  then  be  necessary  to  determine  what  inspection  is 
necessary,  that  is,  at  what  period  of  sfrowth  such  inspection  shall  begin  and 
the  intervals  of  inspection  down  to  and  through  the  prejiaralion  of  the  seed, 
to  the  end  I  hat  your  certificate  will  afford  to  the  farmer  or  planter  of  such 
seed  that  degree  of  protection  that  was  intended  by  the  Legislature  in  the 
enactment  of  said  Chapter  19432. 

If  you  have  made  the  determinations  outlined  in  Suggestions  (a)  and  (h) 
herein,  and  ha^'e  made  or  can  yet  make  the  inspection  intended  attd  required 
by  the  Act  as  applied  to  watermelon  seed,  I  see  no  reason  why  you  cannot 
make  the  certificate  referred  to  in  your  letter. 

In  my  opinion  this  .^ct  was  intended  primarily  fwr  the  protection  of 
farmers  and  planters  of  seeds  covered  hy  the  Act,  and  that  such  planters 
might  with  reasonable  safety  depend  upon  the  certificate  in  said  Act  provided 
for  in  the  purchase  and  use  of  the  seeds  covered  by  the  Act, 
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April  22,  1940— 0-?92. 

STATK  WITHOUT  AUTHORITV  TO   F.NFORCE  EGG  LAW  AS  TO 

SALIvS    TO    ARMY    OR    NAVY    POST    WHEN    MADE    ON 

I^^NDS    LXDKR    UNITED    STATES   JURiSOlCTION 

l>caf  fir: 

By  Seclion  5  of  the  Revised  General  Statutes  of  Florida,  the  United  States 

is  anthtiri^cd  aiid  cfnix)wcred  to  purdiase,  acquire,  liold,  own.  occupy  and 
l>osRe-*s  laJids  within  the  limits  oi  the  State  of  Florida  as  sites  on  which  to 
ere<"t  and  maintain  forts,  magazines,  arsenals,  dockyards,  and  other  needful 
hiiitdinws.  and  by  Section  7  the  Governor  of  THorida  is  authorized  in  the  name 
and  an  liehal  t"  of  the  Stale  to  cefle  to  the  I'nited  States  exchisivc  jtirisdiction 
over  the  lands  sti  reserved,  purchased,  or  acfiuired,  the  United  States  to  hold, 
use.  occupy  or  possesii  and  exercise  said  jurisdiction  over  the  same  (or  the 
puriioses  aforesaid  and  itone  other,  and  thereuptni  the  State  shall  ha\e  con- 
enrreni  jurisdiction  with  the  United  States  over  said  lands  only  to  the  extent 
and  pitrpost'  ctf  executing  all  process,  civil  or  criminal,  issuing  under  authority 
of  the  State  or  of  any  of  its  courts  or  judicial  officers. 

Upon  the  hasis  of  this  exclusive  jurisdiction  of  the  United  Slates  over 
such  knd.s  it  is  my  opinion  that  the  State  of  Morida  is  without  authority  to 
enforce  tlJe  norida  T-Rg  Law  as  to  sales  made  to  the  Army  and  Navy  posts, 
when  said  sales  are  ntade  on  said  lands  as  to  whiih  the  jurisdiction  has  been 
ceded  to  the  United  States  as  provided  in  said  Section  7. 

October  23.  1940-O-Q68, 

COMMISSION  OF  INSPECTOR  TO  COVER  PfCRIOD  FIXED  BV 
GO VF,R  NOR  W  H  EN  MAKING  APPOINTMENT 

pctir  Sir: 

In  your  letter  of  the  23rd  instant  you  state  the  Govemctr  has  iransmitted 
to  your  office  his  ajipointment  of  an  insjiector  for  the  Bureau  of  Inspection, 
Department  of  Aericniture,  for  a  t>eriod  of  one  year  from  Novemiier  I.  1940. 
and  thereuimn  >ou  ask  whctlier  you  can  issue  a  connnission  for  a  term  of 
one  year,  or  whether  the  Commtssit)n  should  reati  "at  the  pleasure  of  the 
Gtivcntor.  not  to  escc-ed  four  >cars." 

The  answer  to  this  question  is  controlled  l»y  the  following  provision  found 
ill  Section  221  of  the  Compiled  General  Laws  of  Horida,  1927; 

"Commissions  issved  to  svtch  inspectors  shall  nm  from  the  date  thereof 
during   the  pleasure  of  I  he  Giwemor  not  exceeding   the  term  of   four  years, 

It  is  nowhere  prmidetl  that  the  term  of  office  shall  he  four  years  or  any 
other  iixed  (leriiKl.  and  as  I  construe  this  provision  it  authorizes  the  Governor 
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at  his  jttea^tirc  to  fix  the  Icrtn  [it  anytlniig  he  see«  I'tl,  firovktrd  it  dnes  t»A 
exceed  four  years. 

It  is  therrforc  niy  oi>iition  that  where  the  <iovcmor  in  the  exerciiic  of  his 
pleasure  and  authoriiy  under  said  statnte  makes  an  apt'tiinttnenl  ni  an  in- 
sfteclor  fur  the  Bureau  af  Inspecliun  for  any  given  periiid  not  excectlinR  four 
years,  the  com  mission  should  he  issued  to  cover  the  |>criad  so  fixed  liy  the 
Governor. 

Deccmlwr  Z7,  1940-O-KII9. 

FKRTIIJZKR— INSPI'XTION— DRAVVINti  OP   SAMPLES   BY 
MONCOM-MISSIONlii)    INSPECTORS 

Divr  Sir: 

You  call  my  atiention  to  the  <:iaii]te  relating  to  ihc  lamplinH  "f  fertitiKer. 
Vou  state  that  some  of  your  ticid  insjitctors  arc  corami'sioned  hy  the  Gover- 
nor while  others  are  not.  Von  further  state  that  iip  to  the  present  time,  you 
have  restricted  the  inspecticm  work  of  mmcDnimissioneci  men  to  certain  activi- 
ties retjuired  umlcr  statutes  which  anthorize  liie  emtiloyment  of  inSfHrctiirsi  by 
the  Commissioner  of  Agriculture.  Vou  now  request  my  opinion  as  to  tvhetlter 
noncommissioned  inspectors  may  legally  draw  samples  of  fertiliMr. 

Section  3  of  Chapter  16999,  l^vvs  of  Florida,  Acts  of  1935  tthc  Fertiliasr 
Inspection  Ijiw).  makes  it  the  dut\  of  the  State  Qicntist  to  analyze  samples  of 
commercial  fertilizer  that  may  he  offered  for  sale  in  this  State,  For  tlie 
puriKjsc  of  making  such  an  analysis,  the  Slate  Chemist  is  autliori^ed  to  take 
or  have  taken  hy  an  m^pccttrr  of  the  Bureau  of  Inspection  o(  the  State  De- 
partment of  Agricultitre  or  hy  one  on  whom  the  [wwers  of  inspector  arc,  hy 
that  statute,  conferred,  officia!  samples  from  any  lot  of  commercial  fertilizer 
ofTered  for  safe  or  sold  within  the  State,  The  method  of  drawing  that  officiat 
sample  is  set  out  in  detail, 

I  do  not  find  that  under  Chapter  16999,  the  powers  o(  an  inspector  are 
conferred  upon  any  persons  other  than  insitectnrs  of  the  Bureau  of  Inspection 
of  the  State  fiepartment  of  .\griciilture.  To  answer  yonr  intiuiry.  it  is  neces- 
sary only  to  determine  whether  inspectors  of  the  Bureau  of  Insi^ectioti  of  the 
State  I>epartment  of  Agriculture  are  Stale  officers,  so  as  to  require  them  to  be 
commissioned  hy  the  Governor.  It  is  clear  that  insofar  as  the  insjiection  of 
fertilizer  is  coneenictl,  such  inspectors  are  State  officers.  They  are  apjiointed 
pursuant  to  the  provisions  of  Chapter  10149,  Laws  of  Florida,  .Acts  of  1925, 
as  amended  hy  Chapter  11998,  Acts  of  1927  (Section  221.  Compiled  tknerat 
Laws.  In  the  ease  of  State  tx  rel.  Woodworth  v.  .Amos,  123  So.  ?49,  lite 
Supreme  Court  of  Florida  decided  that  such  inspectors  are  officers.  (For  a 
discussion  of  statutory  methods  of  drawing  samples  of  fertili/ers  under  the 
former  law  which  was  similar  lo  the  law  now  in  effect,  see  Walker  Fettiliwr 
Co,  V,  Race,  166  So.  283  ^ 
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This  opinion  is  not  to  he  constnterf  as  indicating  that  all  inspectors  must, 
by  reason  of  their  duties,  be  state  officers.  Inspection  duties  can  he  performed 
under  the  direction  and  supervision  of  the  Commissioner  of  Agriculture  by 
employees.  Sec  Ji)hn.>;on  v.  State,  128  So.  8SJ.  With  regard  to  the  inspection 
of  fertilizer,  however,  the  statute  s[>€cifically  requires  drawing  of  oflicial 
.•samples  hy  inspectors  of  the  Bureau  of  lns[>ection  of  the  State  Department  of 
Agriculture,  who,  under  the  law,  are  State  officers. 
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State  Of ficers  —  ConserA'^ation  Department 

May  23,  1939— 0-289. 

OVSTERS— WHETHER  OR  NOT  THE  PICKING  OR  HARVESTING 

OF  COON  OYSTERS  TO  BE  USED  BY  A  CANNING  FACTORY 

MAY  RK   PERMITTED  UNDER  SEC,   1807.   C  G.  L,.  1927 

Dear  Sir.- 

I  am  in  reteiiH  of  ynur  letter  of  the  22nd,  requesting  my  opinion  as  lo 
whether  or  not  ymi  can  permit  the  picking  or  harvesting  of  coon  u<rsters  by 
canning  factories  in  this  State,  and  further  stating  that  these  coon  oysters  are 
on  bars  owned  by  the  State. 

In  reply  thereto  I  would  state  that  Section  1807,  Compiled  General  Laws 
of  Florida,  1927.  provides  as  follows: 

".'Ml  oysters  and  clams  taken  from  the  natural  reefs  of  this  State  shall 
be  culled,  unless  otherwise  herein  provided  for,  upon  iheir  natural  reefs  as 
taken.  .'MI  oysters  which  measure  less  than  three  inches  from  hinge  to  month, 
and  all  bedded  shells  shall  l>e  immediately  replaced  and  scattered  broadcast 
upon  the  nat'.iral  reefs  from  which  they  are  taken.  .^11  clams  under  two 
inches,  measured  from  hinge  across  at  widest  point,  shall  he  returned  to  the 
bottom  of  the  bed  from  where  taken.  In  the  determining  what  oysters  shall 
be  removed  from  marketable  oysters,  no  oyster  under  three  inches  from 
hinge  to  mouth  shall  he  included  in  the  giercentage  of  oysters  under  size: 
Provideil.  they  adhere  to  the  marketable  oysters  so  closely  that  to  remove  the 
same  would  destroy  either  the  oyster  under  si::e  or  the  marketable  o>'ster. 
No  captain  or  person  in  charge  of  any  vessel,  and  no  canner.  packer,  com- 
mission man,  dealer,  or  other  person  shall  have  in  his  possession  off  the 
natural  reefs  any  natural  reef  oysters  not  culled  according  to  law,  unless 
permitted  by  the  said  Commissioner  of  Agriculture  for  the  purpose  of  jilant- 
ing  as  herein  provided  for,  nor  shall  he  have  any  clams  less  than  two  inches 
as  herein  described,  in  his  possession  ofT  of  any  clam  bed.  An  excess  of  over  5 
per  cent  of  bed  shells  and  small  oysters  or  clams  estimated  as  above  provided 
for  in  any  cargo  or  lot  of  oysters  or  clams  shall  be  considered  a  violation  of 
this  Article,  and  the  Shell  Fish  Commissioner  or  any  of  his  deputies  or  any 
police  officer  of  the  State  of  Florida,  arc  hereby  authorized  to  cause  to  be 
measured  up  the  whole  or  a  part  of  said  cargo  or  lot  of  oysters  or  clams  at 
the  expense  of  such  person  or  vessel,  to  determine  said  percentage  when  found 
necessary." 

If  the  coon  oysters  meet  the  specifications  required  under  this  section  of 
tbe  law  and  the  factories  or  those  galhreing  the  oysters  for  them  are  other- 
wise qualified  under  the  law  to  gather  oysters,  I  see  no  reason  why  yoit  should 
not  permit  these  oysters  to  be  gathered. 
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January  17,   1939—0-92. 

CRAWFISH  UNDER  1  POUND— POSSESSION  PROHIBITED 
FOR  ANY   PURPOSE 

Dfar  Sir; 

Replying  to  your  letter  of  tlie  13th  instant,  I  beg  to  advise  that  Chapter 
14702,  Laws  of  Horida,  Acts  of  1931,  makes  it  unlawful  for  any  (jerson,  firm 
or  forporation  or  association  of  persons  at  any  time  to  ha^e  in  their  or  its 
possession  any  salt  water  crawlish  weighing  less  than  one  jionnd  avoirdui>ots 
for  any  pnrpose  whatsoever. 

This  inhibition  in  my  opinion  applies  to  such  crawtish  whether  alive, 
dead,  or  cooked. 

July  11,  1939— 0-468. 

AUTHORITY  TO  REGULATE  COMMERCIAL  FISHING  IN 
LAKE  ISTOKPOGA 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  7th,  in  which  you  inquire  as  to  what 

department  has  jnrisdictiou  over  Lake  Istokpoga  in  Highlands  Connfy.  You 
refer  us  to  Chapter  13644,  Laws  of  Florida,  1929,  as  authority  for  your  juris- 
diction over  this  lake.  An  examination  of  the  statutes  discloses  that  the 
Legislature  in  1929  also  jiassed  Oiapter  14598,  which  is  as  follows: 

"Section  1.  That  ui>on  this  .-Xet  liecoming  a  law  it  shall  be  imlawful  for 
smy  person  to  take  fish  from  the  waters  of  Lake  Istokpoga  in  Highlands 
County,  Florida,  with  seines  of  any  si^e  or  dimensions,  excqit  by  permission 
of  the  County  Commissioners  of  said  County,  tc^elher  with  a  permit  from  the 
Commissioner  of  the  Department  of  Game  and  Fresh  Water  Fish  of  the  State 
of  Florida. 

"Section  2.  Any  person  convicted  of  a  violation  of  this  Act  shall  be 
])unishctl  as  if  for  the  violation  of  any  other  misdemeanor, 

"Section  3.  Alt  laws  and  parts  of  laws  in  conflict  herewith  be  and  the 
same  are  hereby  repealed." 

It  appears  from  this  Act  that  the  County  Commissioners  of  Highlands 
Connty  and  the  Department  of  Game  and  Fresh  Water  Fish  have  jurisdiction 
over  this  lake,  at  least  to  the  extent  of  regulating  seining  in  it.  This  Act, 
being  a  local  law,  would  take  precedence  over  the  general  law  passed  at  the 
same  session  of  the  Legislature,  See  Saunders  v,  Hoivell,  73  Flu.  563,  74  So. 
S02. 
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State  Officers  —  Department  of  Public  Safety 

July  14,  1939— 0-471. 

CONSTRUCTION  OF  MOTOR  VEHICLE  DRIVERS  LICENSE  LAW, 
RE:  LICENSE  FEES  AND  COUNTY  JUDGE'S  FEES 

Dear  Sir: 

In  your  letter  iif  the  13th  instant  you  request  my  opinion  as  to  whether 
the  fee  of  5  ctnts  allowed  each  L-ounly  judge  for  each  50*cent  license  issued 
liy  him  and  the  fee  of  10  cents  for  each  $1,00  licensie  issued  by  him  under 
the  (jrovisions  of  Chapter  1955 1,  Laws  of  Florida,  Acts  of  19J9,  are  to  be 
deducted  from  said  SO-ceiit  license  tee  and  the  $1.00  license  fee,  respectively, 
or  whether  to  bt-  collected  in  addition  to  the  said  license  fees. 

Section  3i  of  Chapter  19j51,  after  fixing  the  fees  allowed  each  county 
judge,  requires  that  all  license  moneys  "excefit  the  judge's  fees  as  aforesaid" 
shall  be  promi>tly  remitted  to  the  ConimisBioner  not  later  than  ten  days  after 
the  same  has  been  collected.  The  quoted  provision  clearly  indicates  a  legis- 
lative intent  tliat  the  cinuity  judge's  fees  are  to  lie  deducted  from  the  license 
fees  paid,  rather  tlian  to  be  collected  in  addition  to  said  license  fees. 

You  further  inquire  whether  the  county  judges  luider  said  Act  are  au- 
thorized  to  charge  applicants  for  operator's  or  chauffeur's  license  (or  ad- 
ministering the  eath  required  to  the  application  for  such  operator's  or  chauf- 
feur's license. 

Section  20  of  the  said  Act  provides  that  cver>-  application  for  an  in- 
struction permit  or  for  an  operator's  or  chauffeur's  license  .shall  be  verified 
In-fore  a  person  authorized  to  administer  oaths,  "and  officers  and  employees 
of  the  Department  arc  hereby  authorized  to  administer  such  oaths  without 
charge  *  *  *." 

"Department"  is  defined  in  Section  13  of  Article  III  of  said  Act  as 
follows : 

"The  Department  of  Public  Safety  of  this  State,  acting  directly  or  through 
its  duly  authorized  officers,  agents  and  employees,  and  through  the  assistance 
of  the  Motor  Vehicle  Commissioner,  the  several  tax  collectors,  sheriffs,  and 
other  ofticers  as  hereiiiafter  provided," 

Section  26  of  the  Act  pi-ovides : 

"The  Dejartnietit  shall  (upon  payment  of  the  required  feel,  isstie  to  every 
applicant  ([ualifytng  therefor  an  iterator's  or  chauffeur's  license  as  applied 
for  *  *  *." 

.A^ain  in  Section  33  of  the  Act  it  is  provided : 

"Liceuscs  shall  be  issued  by  said  Judges  pursuant  to  the  provision-i  of  this 
Act,  and  subject  to  the  dirrclioti  and  sufienision  nf  the  Defiartinent  of  PubiU 
Safety."     (Italics  supplied   for  emphasis.) 


1 1  -L— .\ 
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ConsideririK  togetlier  and  giving  effect  to  all  these  provisions,  1  am  of  the 
opinion  that  it  is  the  legislative  intent  that  each  county  judge  in  the  performance 
of  duties  required  of  him  under  this  Act,  acts  as  an  officer  or  agent  of  the 
"Department,"  and  in  that  capacity  is  required  to  administer  "without  charge" 
the  oatli  taken  before  him  to  applications  for  an  instruction  permit,  and  an 
operator's  or  chauffeur's  license  required  hy  Section  20  of  Chapter  19SS1,  Acts 
of  19.1'). 

July  22,  1940-O-873. 

AUTHORITY  FLORIDA  HIGHWAY  PATROL  TO  STOP  MOTORISTS 
TO  ASCERTAIN    IF   PROPERLY  LICENSED 

Dear  Sir: 

\  am  in  receijit  of  your  letter  of  the  17th,  In  said  letter  you  requested 
my  opinion  as  to  tfae  authority  of  the  patrolmen  of  the  Rorida  Highway  Patrol 
to  slop  motorists  and  truck-drivers  io  check  their  driver's  license. 

Section  5,  Oiapter  19551,  Acts  of  19J9  (Sec.  4151  [619|.  Compiled  General 
Laws,   Permanent   Supplement),  provides; 

"It  shall  lie  the  duty  of  said  Patrol  Officers  of  the  Florida  Highway 
Patrol,  under  the  direction  and  sittiervision  of  said  Director,  to  perform  the 
following  duties  and  functions: 

"(a)  Tn  patrol  the  public  highways  and  to  enforce  all  State  laws  now 
in  effect,  or  hereinafter  enacted,  regulating  and  governing  traffic,  travel  and 
public  safety  upon  the  public  highways,  and  providing  penalties  for  violations 
thereof,  including  the  operation,  regulation  and  licensing  of  motor  vehicles  and 
drivers  thereof,  and  other  vehicles  thereon,  with  full  police  power  to  bear 
arms  and  to  arrest  i>ersons  violating  said  laws,  *  *  *." 

Section  !5  of  arapter  19SS1,  .\cts  of  1939  fSec,  4151  [629]  Compiled 
General   Laws,   Permanent  Sivpplement,  provides ; 

"No  person,  except  those  hereinafter  expressly  exempted  shall  drive  any 
motor  vehicle  upon  a  highway  in  this  State  unless  such  person  has  a  valid 
license  as  an  operator  or  chauffeur  under  the  provisions  of  this  Act.  No 
person  shall  operate  a  motor  vehicle  as  a  chauffeur  unless  he  holds  a  valid 
chauffeur's  license." 

It  is  my  opinion,  therefore,  that  the  patrolmen  of  the  Florida  Highway 
Patrol  are  authorized  and  required  under  the  aforequoted  Section  5  of  Chapter 
19SS1,  Acts  of  1939,  (o  enforce  the  State  Operators'  Licensing  Law,  and  the 
power  to  stop  motorists  to  ascertain  if  they  be  properly  licensed  is  an  inci- 
dental power  necessary  to  the  proper  enforcement  o£  this  law  of  our  State. 
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July  23,  1940— 0-874. 

MOTOR  VEHICLES— OPERATION  BY  N ON' RESIDENTS  WITHOUT 
OBTAINING  OPERATORS'  LICENSES 

Hear  Sir: 

You  propound  three  (juestions  which  I  shall  separately  sUti.-  and  answer, 
as  follows: 

First :  IXies  a  person  from  another  State  who  is  merely  visiting  in 
Florida  have  lo  have  a  I'lorida  driver's  license  lief  ore  he  can  drive  a  rented 
car? 

This  question  is  to  be  answered  in  the  nei^livc.  I  call  yonr  attention  to 
Seeiion  SO  (a>  of  Chapter  19551.  Laws  of  Florida,  Acts  of  1939,  which  reads 
as  follows : 

"Section  50,  REXTiN'f.  Motor  Vehicles  to  Another, — (al  No  person 
shall  rent  a  motor  vehicle  to  any  otiier  i>erson  imless  the  latter  person  is  then 
dnly  licensed  hereunder,  or  in  the  case  of  a  nonresident,  then  duly  licensed 
under  the  laws  of  the  State  or  country  of  his  residence  except  as  a  twnresidettt 
whose  Iwrnf  State  or  country  does  not  require  ikal  an  oferaior  be  licensed. " 
(Italics  ours.) 

Second:  Is  there  a  time  limit  for  the  use  of  a  driver's  license  from 
another  State  hetore  it  is  necessary  for  one  to  secure  a  Florida  driver's 
license? 

I  find  no  time  limit  stated  in  the  law.  If  one  becomes  a  bona  fide  residait 
of  Florida,  however,  he  is  no  longer  entitled  to  come  within  the  esemjition  of 
Section   16  of  Chapter   19551,  for  such  provisions  relate  to  nonresidents  only. 

Third;  Must  people  from  the  few  States  that  do  not  require  driver's 
licenses  have  to  have  a  Florida  driver's  license? 

It  is  my  opinion  that  this  question  should  be  answered  in  the  n^pittve. 
While  Section  lEi  of  Giapter  19S51  does  not  make  any  specific  reference  to  non- 
residents from  States  which  do  not  require  drivers'  licenses,  the  legislative 
intent  that  such  nonresidents  be  exempt  is  clearly  indicated  in  that  part  ot 
Section  50  of  Chapter  19551,  which  is  set  forth  in  my  answer  to  the  first 
question  proimunded  by  you. 

.August  16,  1940--O-893. 

ENFORCEMENT  OF  SA^TY  REGUlJ^TIONS  PRONa'LGATED 

BY  FLORIDA  RAILROAD  COMMISSION  APPLICABLE 

TO  "FOR-HIRE"  MOTOR  VEHICLES 

Dear  Sir: 

You  call  my  attention  to  Section  S  of  Chapter  19SS1,  Laws  of  Florida, 
Acts  of  1939,  which  provides  that  it  shall  be  the  duty  of  the  oflficers  of  the 
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(•■"iorida  Highway  Patrol  to  *  *  *  enforce  all  State  laws  now  in  eflfect,  or  herein- 
after enacted,  regxilatins  and  governins  traffic,  travel  and  pul>Itc  safety  tipon 
tile  public  highways.  *  *  *.  You  si>ecilically  inquire  whctber,  under  the  pro- 
visions iif  Section  5  of  Chapter  19S51,  the  nfficers  of  the  l-lorida  llig'hway 
Patrol  are  authorized  and  required  to  enforce  regulations  jjrescrihed  by  the 
l<1orida  Railroad  Cotninission  jnirsnant  to  Sections  7  and  13  of  Chapter  14764, 
Laws  of  Fhtrida.  Acts  of  1031.  These  regulations  are  siilistatitially  the  same 
as  the  .'Safety  regulation.-;  promnlgated  hy  the  Interstate  Cornmerce  Comrnission 
relating  to  interstate  carriers.  The  regulations  adopted  by  the  Florida  Rail- 
road Coiumission  can,  of  course,  apply  onlj-  to  the  "for-hire"  carriers  r^u- 
lated  by  the  Railroad  Corn  mission.  The  penalty  for  \'iotation  of  such  regB- 
latinn.i  is  5)rescribed  tn  Section  15  of  Chapter  14764. 

Tlie  provisions  of  Section  5  of  Chapter  19551,  requiring  officers  of  the 
Horida  Highway  Patrol  to  enforce  all  State  law^s  now  in  effect,  or  hereinafter 
enacted,  relating  to  highway  safety,  are  sufficient,  in  my  opinion,  to  authorize 
and  rcttuire  such  officers  to  enforce  such  rules  and  regulations  as  may  be 
lawftilh  ado]itcd  by  the  Florida  Railroad  Cotnmisston  relating  to  highway 
safety. 

August  29,  1940— O-901. 

CONVICTS  DRIVING  STATE  MOTOR  V'^EHICLES  REQUIRED 

TO  BE  LICENSED 

Dear  Sir: 

li'ou  request  my  opinion  as  to  whetlier  or  not  a  convict,  driving  a  State 
motor  veliicle,  is  required  to  be  licensed  as  a  dri\'er  under  the  provisions  of 
Chapter  19.S51.  l.aws  of  Florida,  .Acts  of  I9J9. 

It  is  my  Di}inion  that  this  question  must  be  answered  in  the  affirmative. 
The  puriHise  of  the  I-lorida  Drivers'  License  Law  is  to  promote  public  safety 
on  the  highways.  This  statute  is  not  intended  to  J)e  a  revenue  measure, 
except  insofar  as  to  defray  the  expenses  of  issuing  licenses  and  maintaining  a 
highway  patrol.  One  of  the  primary  purposes  of  the  law  is  to  prevent  the 
operation  of  motor  vehicles  on  the  highways  of  the  State  by  persons  who  do 
not  have  tlie  physicil  or  mental  capacity  to  operate  such  vehicles.  If  a 
convict  is  to  operate  a  St  ate -owned  motor  vehicle  on  the  public  highways,  there 
is  just  as  much  reason  to  require  him  to  coniply  with  the  provisions  of  Chapter 
19S51  as  any  other  person. 

Hefore  permitting  convicts  to  oi>erate  State-owned  motor  vehicles  on  the 
highways,  those  responsible  for  directing  ttie  activities  of  such  convicts  should 
take  necessarj'  steps  to  see  that  said  convicts  are  licened  as  drivers  under  the 
Florida  Drivers'  License  Law,  In  such  cases,  the  fee  would  necessarily  have 
to  be  paid  out  of  State  funds. 
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September  16,  1940— 0-92S. 

DEPARTMENT  OF  PUBLIC  SAFETY— AUTHORIZED  TO  ADOPT 

RULES    PROHIBITING    EXCHANGE   OF  LICENSE 

AND  REFUND  OF  FEE 

Geiitlemeu: 

I  have  yoor  letter  asking  for  a  ruling  covering  the  exchange  of  operator's 
license  for  a  chaulTeur's  license  and  refunds  upon  such  exchange. 

There  is  no  provision  in  the  State  Motor  Vehicle  Drivers'  License  Act, 
Chapter  19551.  .A.cts  of  1939,  Laws  of  Florida,  to  cover  the  exchange  o( 
license."!  or  the  making  of  any  refnnd.  Section  14  of  the  .Act  empowers  the 
executive  board  of  the  Department  nf  Public  Safety  to  make  anrf  ailopt  its 
own  rules  and  regulations   for  the  adfttinistration  of  the  Act 

Tbe  Act  apparently  recogniie.s  that  there  should  he  no  exchange  of  licenses, 
in  that,  in  Section  37  it  provides  npon  conviction  of  any  offense  retiiiiring  the 
revocation  of  license  that  ttie  person  so  convicted  shall  surrender  "all  operator'* 
and  chauffeiir's  licenses"  held  by  him. 

It  is  therefore  my  opinion  that  it  is  within  your  power  to  adopt  rules  and 
regulations  prohibiting  the  exchange  of  licenses  and  the  making  of  refunds. 

September  16,  1940— 0-927, 
COLLECTION  OF  UNPAID  DRIVERS'  LICENSE  FEE  AUTHORIZED 
Geitllemen  : 

I  have  your  letter  in  regard  to  the  collection  of  a  license  fee  for  the 
previous  tax  year  where  it  has  not  been  paid  by  a  motor  vehicle  driver,  as 
requiretl  by  the  provisions  of  the  State  Motor  Vehicle  Drivers'  License  Act, 
Chapter  19551,  -Acts  of  1939,  Laws  of  Florida. 

The  Act  itself  does  not  require  as  a  condition  precedent  to  the  issning  of  a 
license  for  any  year  payment  of  a  license  fee  for  the  previous  year,  nor  is  any 
jirovision  made  in  the  -Act  for  collection  of  the  fee  liy  civil  action.  There  is 
the  usual  provision  making  a  failure  to  comply  with  the  requirements  of  the 
Act  a  misdemeanor. 

The  Occupational  License  Tax  Act  passed  in  1M7  (Chapter  18011) 
provides  in  Section  32  for  the  issuance  of  a  warrant  by  the  officer  to  whom 
the  license  tax  is  due,  directed  to  any  sheriff  of  the  State,  commanding  him 
to  levy  on  any  real  or  personal  property  of  the  person  from  whom  a  license 
or  privilege  tax. is  due  and  unpaid,  whether  under  that  particidar  .\ct  or  any 
otlier  Act.  This  is  broad  enough  therefore  to  authorize  the  issuance  of  a 
warrant  for  the  collection  of  an  unpaid  motor  vehicle  driver's  license  fee, 
where  the  evidence  justifies  such  issuance. 
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September  20,  1940— 0-934. 

USE  OF  PHOTOSTATIC  COPIES  OF   DRIVERS'  LICENSES 
NOT  AUTHORIZED 

Dfar  Sir: 

This  is  in  reply  to  yciiir  letter  of  September  19,  in  whicli  you  request  rny 
Dpinion  as  to  vt'hether  a  photoiitatic  copy  of  a  driver's  license,  with  finger- 
prints  of  the  licensee  on  the  back  thereof,  can  he  used  by  a  driver  in  the 
place  of  the  original  license.  Qnite  obviously,  this  would  be  very  convenient, 
particularly  tor  jiersons  who  do  not  drive  the  sauje  car  all  the  time. 

1  call  your  attention  to  Section  37  of  Chapter  19551,  Laws  of  Florida, 
Acts  of  1939,  which  reads  as  follows : 

"Section  27.  Lre."*se  To  Be  CArmiKti  .\ni)  Exhibited  iix  Deii.^nu. — Every 
licensee  shall  have  his  operator's  or  chauffeur's  license  in  his  immediate  pos- 
session at  all  times  when  oi>ei'ating  a  motor  vehicle  and  shall  display  the  same, 
upon  demand  of  a  justice  of  the  peace,  a  peace  officer,  or  a  held  deputy  or 
insjiector  of  the  Department.  However,  no  person  charged  with  violating  tfiis 
Section  shall  be  convicted  if  he  produces  in  court  an  operator's  or  chauffeur's 
license  theretofore  issued  to  hins  and  valid  at  the  time  of  his  arrest" 

Sectioin  27,  atiove  set  forth,  contemplates  that  a  driver  must  have  his 
original  license  in  his  [wssession  when  operating  a  motor  vehicle,  I  do  not 
l)elie\e  that  the  law  wuuld  authorize  the  official  sanction  by  your  Department 
of  the  tise  of  photostatic  copies  of  the  license  in  lieti  of  the  original. 

November  9,  1939— 0-649. 

.\RRESTS  BY  HIGHWAY  PATROL  FOR  STATE  TRAFFIC 
I-AW  VIOLATORS  AUTHORIZED 

Dear  Sir: 

la  your  letter  of  Novemlwr  8,  1939,  you  ask  the  question; 

"Whether  or  not  Patrol  officers  are  authorized  by  law  to  make  arrests  for 
State  traffic  law  violations  under  the  authority  of  warrants  duly  issued  by 
jirojier  it;agislrales," 

The  Fublic  Safety  Act,  Chapter  19551,.  .Acts  of  1939,  in  Section  5  (a) 
authotn^es  patrol  officers  of  the  Florida  Highway  Patrol: 

"To  patrol  the  public  highways  and  to  enforce  all  State  laws  now  in 
effect,  or  hereinafter  enacted,  regvilating  and  governing  traffic  travel  and 
public  safety  upon  the  public  highways,  and  providing  penalties  for  violations 
lliereof,  inchirfing  the  operation,  regulation  and  licensing  of  motor  vehicles 
and  drivers  thereof,  and  otlier  vehicles  thereon,  with  full  police  power  to 
1>ear  arms  and  to  arrest  persons  voilating  said  laws ;  provided,  however,  said 
Patrol   Officers  shall  not  he  required  to  patrol  city  streets,   but  nothing   is 
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intended  hereby  to  prevent  them,  if  necessary  in  enforcing  said  State  traflic 
laws,  from  making  arrests  within  the  limits  of  incorporated  cities  and  towns." 

Section  5  (1))  provides  in  part: 

"Except  as  specifically  authorized  herein,  said  Patro!  officers  shall  not 
otherwise  perform  ihc  duties  and  functions  of  sheriffs,  constables  and  other 
law-enforcement  officers," 

The  Criminal  Procedure  Act,  Chapter  19SS4,  Acts  of  1939,  in  Section  IS 
authorizes  arrests  by  a  peace  officer: 

■'(dl  When  a  warrant  has  been  issued  charging  any  criminal  ofTensc  and 
has  been  jilaced  in  the  hands  of  any  jieace  officer  for  execution." 

Upon  consideration  of  said  provisions  and  the  statutes  generally  it  is  my 
opinion  that  patro]  officers  of  the  Florida  Highway  Patrol  are  authorised  to 
make  arrests  upon  warrants  duly  issued  by  authorized  magistrates  charing 
violations  of  the  laws  upon  the  subjects  designated  in  Section  5  ta)  of  Chapter 
19551. 

December  4,  1940— O-IOOS. 

RATE  OF  INCREASE  OF  SALARY  OF  PERSONNEL  OF  HIGHWAY 

PATROL  CONTINGENT  UPON  SERVICE  IN 
PARTICULAR  CAPACITY 

Dear  Sir: 

1  am  in  receipt  of  ycmr  letter  of  December  2  in  which  you  state  that 
several  of  the  Florida  Highway  Patrolmen  have  recently  lieen  pronioled  to 
sergeants  and  lieutenants,  and  you  ask  my  opinion  as  to  whether  or  not  the 
time  these  officers  served  as  patrolmen  should  be  counted  as  a  part  of  the 
year  that  they  ser^c  as  a  higher  officer  in  determining  whether  or  not  they 
should  receive  the  increase  in  salary  as  provided  by  Section  7  of  Chapter 
1955L  Laws  of  Honda,  1939. 

In  response  to  jour  inquiry,  I  would  state  that  Section  7,  above  referred 
to,  provides  as  follows : 

'The  compensation  of  the  employee  and  officers  of  the  Florida  Highway 
Patrol  shall  tw  fixed  by  the  Board,  provided  however,  that  such  compensation 
on  an  annual  basis  shall  not  exceed  the  following : 

"Mechanics — Not  to  exceed  $1,800.00  per  annum  each. 

"Recruits — $75.00  per  month   utitit  accepted  as  a   Patrol    Officer. 

"Patrol  Officer— $1,500.00  jier  year  for  the  iirst  year;  thereafter  to  be 
increased  $120.00  per  year  of  satisfactory  service  until  a  maximum  of  $2,000.00 
is  reached, 

"Sergeants — $1,800.00  per  year  for  the  first  vear;  thereafter  to  be  increased 
$120.00  per  year  of  satisfactory  service  until  a  maximum  of  $2,600.00  is 
reached. 
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•'Lieutenanis — $2,100.00  per  year  for  the  tirst  year:  thereafter  to  he  in- 
creased ?i30.(X)  iKT  year  of  satisfactory  service  until  a  maximum  of  $3,000.00 
is  reached. 

"Captain — $2.7{IO  per  year  for  the  first  year :  thereafter  to  he  increased 
$160.00  per  year  of  satisfactory  serii'ice  until  a  maxinnim  of  $3,500,00  is 
reached." 

The  wnrding  of  this  statute  is  unambiguous  and  it  is  my  opinion  that 
licfore  an  oft'icer  is  entitled  to  the  increase  in  salary  provided  for  his  particular 
classification,  he  must  serve  one  year  in  that  particular  classification,  and  that 
the  time  he  served  as  an  oflfieer  of  tlie  lower  branch  of  the  service  Could  not 
he  a)LMit«l  a^  part  of  the  year  which  the  Act  contemplates  he  must  serve  in 
a  particular  capacity  before  he  is  entitled  to  a  salary  increase. 
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July    17,    194(J— O-W*. 

TAX  SALE— TO  WHOM  LANDS  SHALL   BE   BID  OFF  WHEN   NO 
BIDDERS— FEES  OF  TAX  COLLECTORS 

Dear  Sir: 

I  am  in  rcceipi  of  your  letter  of  the  I2ih  inst..  CTitlosing  communifaiion 
from  Hem.  Hayes  Wood.  Tax  Collector  of  Dade  Cojiniy,  umler  date  iif 
July   10,  1940. 

Mr.  Wood  refers  to  interlocutory  restraining  order  by  Judge  A.  V, 
Long,  of  the  Untied  States  District  Conn  for  the  Norlhcm  District  of  Florida, 
under  date  of  December  19.  1939,  in  tile  case  of  Rorick,  ct  a!.,  v.  Buard  of 
Commissioners  of  Everglades  Drainage  District,  ct  al.  Particular  reference 
is  made  to  paragraph  4  of  said  interelocutory  restraining  order  reading  as 
follows : 

"The  tax  collectors  of  the  respective  counties  in  which  lands  of  the 
District  lie  be  and  they  are  hereby  enjoined  and  restrained  from  bidding  off 
at  tax  sales  of  lands  in  the  District  upon  which  acreage  taxes  or  assessments 
have  not  Iieen  duly  paid  as  required  by  law,  any  lands  for  which  there  are 
no  bidders  who  are  willing  and  able  to  pay  the  amount  of  the  unpaid  acre- 
age taxes  or  assessments,  costs  and  charges  thereon,  for  anyone  other  than 
the  Trustees  of  the  Ittternal  Improvement  Fund  as  retinired  by  Section  12 
of  Chapter  6456,  Laws  of  Horida  of  1913,  as  amended  by  Section  3  of 
Cliapter  7305,  Laws  of  Florida  of  1917  (Revised  General  Statute*  of  Florida 
of  1920,  Section  1171.)" 

Inasmuch  as  1  do  not  think  there  should  l»e  any  sale  of  the  property,  it 
is  unnecessary  to  consider  the  inquiries  with  referettce  to  fees  of  the  Tax 
Collector  or  whether  a  separate  certificate  on  each  parcel  of  land  should  he 
issued. 

With  reference  to  whom  the  lands  should  be  bid  off  by  the  Tax  Col- 
lector when  there  are  no  bidders  for  the  same,  the  aliove  quoted  paragraph  4 
of  said  interlocutory  order  enjoins  the  Tax  Collector  from  bidding  off  at  tax 
sales  lands  in  the  district  where  there  arc  no  bidders  for  anyone  other  than 
the  Trustees  of  the  Internal  Improvement  Fund,  but  the  said  language  does 
not  contain  any  mandatory  order  for  lands,  under  such  circumstances,  to  be 
bid  oft  to  said  trustees. 

The  said  order,  as  you  will  note,  is  an  interlocutory  and  not  a  final  order. 
The  contention  of  Rorick,  et  al.,  that  lands  in  such  cases  should  \k  hid  off 
to  the  Trustees  of  the  Internal  Improvement  Futid  instead  of  the  Board  of 
Commissioners  of  Everglades  Drainage  District  has  not  been  finally  settled 
bat  is  stilt  being  contested  in  tlJe  United  States  Court,  Under  varifms  legis- 
lative Acts  such  lands  have,  for  a  number  of  years,  l)cen  required  to  Ik  bid 
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uff  to  the  Board  of  Commissioners  of  Everglades  Drainage  District,  Under 
a  settlement  between  the  Trustees  of  the  Internal  Improvement  Fund  and 
the  Board  of  Comniissioners  of  Everglades  Drainage  District  in  September, 
1931,  all  such  ccrtilicates  previously  bid  off  to  the  Trustees  of  the  Internal 
Improvement  Fund  and  held  by  them  were  delivered  to  the  Board  of  Com- 
missioners of  Everglades  Drainage  District.  Any  sales  of  such  lands  to  the 
Trustees  of  the  Internal  Improvement  Fund,  pending  final  determination  of  the 
issue  involved,  woiitd  tend  to  further  confuse  the  situation. 

In  my  opinion,  neither  said  paragraph  4  of  the  interlocutory  order  nor 
any  other  part  of  said  order  makes  mandatory  tliat  lands  !>e  bid  off  to  the 
Trustees  of  the  Internal  Improvement  Fund  and,  pending  final  decree  in  the 
IftJgation  in  which  such  interlocutory  order  was  entered,  I  do  not  think  that 
the  lands  should  lie  bid  off  to  the  Trustees  of  tile  Internal  Improvement  Fund. 

December  3.   1940.— O-1004. 

REFUNDIN'G  BOND    PLAN— COXSTITUTIONAI.ITY  OF  STATUTE 

TO  BECOME  EFFF.CTIVF:  UPON  A   CERTAIN 

CONTINCEXCV 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  Decemlier  second  in  which  \ou  !»tate 
that  )on  have  apparently  successfully  negotiated  a  refunding  plan  with  the 
bondholders  of  the  Everglades  Drainage  District  with  the  aid  of  a  loan  from 
the  Reconstruction  Finance  Corporation,  and  further  .stating  that  before  thi.s 
plan  can  beconie  iwrmanent  the  Reconstruction  Finance  Corporation  demands 
additional  legislation  granting  them  certain  right.t  in  case  of  default  in  pay- 
ment of  the  principal  and  interest  of  the  bonds.  Vou  further  state  that 
negotiation,s  on  the  permanent  plan  might  continue  until  after  the  next  session 
of  the  Legislature  of  F'lorida  convenes  and  adjourns,  and  you  ask  my  opinion 
35  to  whether  or  not  the  Legislature  could  pa.ss  an  Act  incorporating  the 
demands  of  the  Reconstruction  Finance  Corporation  in  it  and  providing  that 
the  Act  should  not  become  effective  until  the  issuances,  validation  and  delivery 
of  the  refunding  bonds. 

Tn  answer  to  your  question,  I  would  state  that  all  the  Legislature  would 
do.  if  it  passed  such  an  Act,  would  lie  to  pass  the  .^ct  and  provide  that  it 
would  become  effective  upon  the  happening  of  a  certain  contingency  or  an- 
tidfijtted  event.  Sec.  18  of  -\rt.  Ill  of  the  Constitution  of  Florida  provides 
as  follows : 

"Xo  law  shall  take  effect  until  sixty  days  from  the  final  adjournment  of 
the  session  of  the  Legislature  at  which  it  may  have  been  enacted,  unless  other- 
wise specially  provided  in  such  law." 

In  discussing  this  provision  of  the  Constitution,  the  Supreme  Court  of 
Florida,  in  the  case  of  N'eisel  v.  Moran,  reported  in  85  So.  346,  on  page  349, 
said: 
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"The  State  Legislature  has  plenary  lawmaScing  power,  sultjcct  rrnly  lo  the 
limitations  imposed  by  the  State  and  Federal  Cunstit  lit  ions,  and  may  enact 
any  anticipatory  statutes  that  are  not  forbidden  hy  such  Constitutions.  The 
State  Constitution  exjiressly  provides  tor  the  enactment  of  stalulc-s  to  take 
effect  after  their  passage  and  approval,  and  after  the  final  adjournment  of 
the  session  of  the  Legislature  at  which  they  were  enacted.  Anticipatory  stat- 
utes are  not  forbidden ;  nor  are  they  contrary  to  the  letter  or  lo  tlic  spirii 
of  the  State  Constitution ;  but  the  enactment  of  statutes  to  lake  effect  at 
times  snhswjucnt  to  their  enactment  is  expresslj  contemplated  hy  the  Con- 
stitotion."' 

In  the  case  of  City  of  Winter  Haven  v.  State,  reported  in  170  So.  100, 
this  same  Court  had  the  following  to  say  on  this  question : 

"Tins  court  has  frequently  held  that  the  Legislature  maj-  enact  a  slattitc 
complete  in  itself  and  provide  that  it  shall  go  into  effect  u]tnn  the  hapticning 
of  a  contingency,  such  as  the  affirmative  vote  at  an  elecli(3n  provided  for  in 
the  Act.  See  State  v.  Samnions,  62  Fla,  303.  57  So.  1%;  Nahb  v.  Andrcit, 
8*J  Fla,  414,  104  So,  591  ;P"Pool  ct  al.  v.  State  ex  rel.  .\ttomey  General. 
93  Fla.  378.  112  So.  59:  Ex  parte  Lewis,  101  Fla,  624,  135  So.  147;  Stale 
ex  rel.  Crim  v.  Juvenal,  121  Fla.  69,  163  So.  S69;  Sparkman  v,  Cotttuy 
Budget  Commission,  103  Fla.  242,  137  So.  809." 

It    thus   appears   clear   that    there   is  no  constitutional   oliicction    to  the 

passage  of  such  a  statute  in  our  State.  The  rule  is  generally  stated  in  Lewis' 
Sutherland  Statutory  Construction,  Vol.  1,  Second  Edition,  page  161,  as 
follows ; 

"It  is  agreed  hy  all  the  authorities  that  an  Act  may  be  valid  though  tts 
taking  efifect  is  made  to  depend  on  a  future  contingent  event,  1  he  case  nf 
the  Car.<;o  of    Brig   Aurora  v.  United    States   presents  an  instance  of  such 

an  .\ct." 

It  is  therefore  my  opinion  that  there  is  no  constitutional  ol)jcction  to 
the  Legislature  passing  a  statute  to  become  effective  upon  the  issuance,  val- 
idation and  delivery  of  the  refunding  bonds  as  al>ovc  mentioned, 

Deceralier   12,    1940— O- 1 010. 
BONDS    HELD    BY    STATE   TREASURER— TRUST EE^S    1.    I.    KUNU 
Dear  Sir: 

1  have  tjeforc  me  letter  of  Hon.  Norton  B.  .-Hdams,  .\tlomej  at  l^w. 
Ingraham  Btnlding,  Miami,  Florida,  addressed  to  you  under  date  of  the 
4th  instant,  relating  to  proposed  delivery  by  you  to  the  Board  of  Co  i>- 
niissioners  of  Everglades  Drainage  District  certain  of  their  Ijouds  held  in  your 
office  which  letter  was  referred  to  this  office  on  yesterday. 

The  said  Iwnds  appear  to  be  in  two  groups:  One  group  of  Uinds  appear 
to  liave  been    forwarded  to  you  by  Clerks  of  the  Circuit   Courts  or  the  dis- 
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trie!  i>n  account  of  »aid  bonds  being  received  in  lieu  of  cash  for  Everglades 
Drainage  District  taxes. 

In  connection  with  the  said  group  of  bonds  your  atteiuion  is  called  to 
the  Restraining  Order  of  the  United  States  District  Court  in  the  Rorick 
case,  under  date  of  December  19,  1939:  The  first  paragraph  of  said  Order 
restraining  you,  as  Treasurer  of  the  State  of  Florida,  as  custodian  of  the 
funds  of  Everglades  Drainage  District  and  of  the  Board  of  Commis- 
sioners  of  Everglades  Drainage  District  from  disbursing  or  appljing  tfie  pro- 
ceeds of  acreage  taxes  and  other  funds  in  your  {iiisst-sston  belonging  to  said 
Board  tir  to  said  District,  other  than  the  proceeds  of  ad  valorem  taxes  levied 
under  Chapter  8412,  Laws  of  1921,  except  to  the  payment  of  the  principal 
and  interest  of  the  bonds  of  said  district  and  of  said  hoard  and  to  the 
ftayment  into  the  sinking  fund  of  the  amounts  itrovided  by  the  statutes  of 
Florida  and  the  resolutions  of  the  defendant  hoard,  under  which  such  bonds 
were  issued. 

The  words  "and  other  funds  in  your  iwssession"  could  lie  considered 
by  the  F'eileral  Court  as  embracing  the  above  mentioned  bonds  received  in 
lieu  of  cash  for  payment  of  taxes  and  your  delivery  of  such  bonds  imder 
such  circumstances  might  t>e  viewed  as  contempt  of  the  United  States  Dis- 
trict Court  in  said  case,  unless  the  Court  specitically  authorised  the  same. 
I,  therefore,  advise  against  such  delivery  without  an  OriJer  of  the  said  United 
States  District   Court, 

The  other  class  of  bonds,  1  understand,  were  deposited  as  collateral  on 
a  note  of  the  District  to  the  Trustees  of  the  Internal  Improvement  Fund, 
Part  payment  on  said  note  api'ears  to  have  been  made  in  the  settlement 
between  the  Trustees  of  the  Internal  Improvement  Fund  and  the  Board  of 
Commissioners  of  Everglades  Drainage  District  on  September  18,  19JI,  under 
provisions  of  Chapter  14,717,  Laws  of  Florida,  .\cts  of  1931,  which  statute 
has  heen  the  subject  of  litigation  in  the  above  mentioned  case  of  Rorick, 
et  al.,  V.  Board  of  Commissioners  of  Everglades  Drainage  District  and 
Trustees  of  llie  Internal  Improventent  Fund,  which  has  been  for  some  years 
and  still  is  pending. 

In  the  record  of  the  above  mentioned  settlement  between   the  Trustees 

of  the  Internal  Improvement  Fund  and  the  Board  of  Commissioners  of 
F'verglades  Drainage  District  appearing  in  the  printed  minutes  of  the  Trus- 
tees of  the  [nternal  Improvement  Fund,  Vol.  XIX.  we  find  in  paragraph  2 
of  the  resolution  of  said  Trustees  of  the  Interna!  Improvement  Fund.  ]>age 
180,  that  the  said  Trustees  accepted  certain  Everglades  Drainage  District 
tax  certificates  and  certain  certificates  of  indebtedness  conditioned  that  said 
certificates  of  indebtedness  should  l>e  received  by  said  Board  of  Commissioners 
of  Everglades  Drainage  District  in  payment  of  Everglades  Drainage  District 
taxes  on  land?  owned  Iiy  the  said  Trustees  in  the  Everglades  Drainage  District 
or  when  presented  by  grantees  of  the  Trustees  in  payment  of  Everglades  Drain- 
age District  taxes  on  lands  within  the  said  District  conveyed  by  said  Trus- 
tees after  the  approval  of  said  Chapter  14,717,  to-wit :     May  20,  1931. 
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This  condition  has  not  been  complietl  with  due  to  the  above  mentioned 
litigation  brought  by  Rortck  and  other  bondboidcrs. 

Since  it  is  my  understanding  that  the  said  note  was  partially  paid  by 
certificates  of  indebtedness,  and  since  the  above  resolution  of  the  Truslect 
of  the  Internal  Improvement  Fund  was  conditioned  cm  the  use  of  such  cer- 
tificates of  indebtedness  for  payment  of  their  drainage  district  taxes,  and  since 
such  condition  has  not  fieen  atid  cannot  be  complied  with  on  account  of  the 
above  mentioned  Restraining  Order  of  the  United  Slates  District  Court  re- 
straining the  Board  of  Commissioners  of  Everglades  Drainage  District  from 
accepting  anything  other  than  cash  in  the  payment  of  taxes,  I  do  not  think 
it  advisable  for  the  Trustees  of  the  Internal  Improvement  Fund  to  pass  any 
resolution  authorizing  yon  to  deliver  such  last  mentioned  Iwnds  t^i  the  Fver- 
glades  Drainage  District. 
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January  7,  1939-0-25. 

CONSTRUCTION  OF  LAW  RE:  PAYMENTS  TO  MEMBERS  TO  BE 
IX'CLUDED   IN  ONE-THOUSAND- DOLLAR  LIMIT 

Dear  Sir: 

1  have  your  letter  of  January  2  requesting  my  opinion  as  to  whether  or 
not  pa\'mems  made  to  members  of  the  Industrial  Comrnissioir  other  than  the 
Oiaimian  from  other  funds  shall  I»  included  in  the  One-Thousand-Dollar 
limit  sti  up  hy  Section  44  lb)  of  Chapter  18413,  Acts  of  1937,  which  amended 
Chapter  17481,  Acts  of  1935.  You  state  that  Chapter  18402,  Acts  of  1937, 
creates  within  the  Industrial  Commission  the  Division  of  Unemployment 
Compensation  and  the  Division  of  Employment  Service,  and  that  under  the 
l>rovisions  of  this  Chapter  it  has  been  necessarj'  to  incur  expenses  in  carrying 
otit  the  duties  of  the  Commission  hy  the  memlitrs  other  than  the  Chairman 
which  have  been  paid  from  the  administrative  funds  set  tip  under  this  Chapter. 

As  you  know.  Chapter  18402  which  created  within  the  I'lorida  Industrial 
Commission  the  Florida  State  Employment  Service  and  the  Uiiempioynient 
Compensation  Division  was  passed  prior  to  the  Act  which  actually  created 
the  Florida  Industrial  Commission,  and  a  careful  examination  of  the  latter  Act 
does  not  disclose  any  authority  for  any  compensation  to  the  two  members 
other  than  yourself.     As  to  you,  the  Act  does  provide: 

"The  Chairman  of  the  Florida  Industrial  Commission  shall  be  paid  for 
tlic  additional  duties  inx'olved  in  the  administration  of  this  .\ct  such  sum  as 
may  be  agreed  upon  between  the  said  Chairman  iind  the  .Vational  Social 
Security  Board." 

However,  in  the  Act  creating  the  Industerial  Commission,  being  Cliapter 
18413,  Acts  of  1937,  particularly  Section  44,  it  limited  your  compensation  for 
all  services  to  Six  Thousand  Dollars  per  year.  It,  therefore,  seems  that 
Chapter  18413  which  created  the  Commission  fixed  all  salaries.  As  to  the 
other  two  members  other  than  yourself.  It  provides  : 

"The  other  two  members  shall  receive  no  salary,  but  shall  receive  $10.00 
per  day  when  actually  engaged  upon  their  official  duties,  plus  actual  travel- 
ing and  stibsistence  expenses  necessarily  incurred  when  actually  engaged  in 
their  duties  when  away  from  their  residence  and  so  engaged.  Such  per 
diem  and  expense  allowances  shall  not  e.vcecd  a  total  of  $1,000  per  year, 
per  member,  and  shall  be  payable  out  of  said  fund," 

You  will  note  this  limitation  of  the  amount  which  they  were  to  receive 
per  day  specified  particularly  that  it  was  "when  actually  engaged  upon  their 
official  duties."  It  is,  therefore,  clear  to  me  that  this  covered  alt  of  their 
duties  as  members  of  the  Florida  Industrial  Commi.ision,  and  regardless  of 
whether  they   were  engaged   in   the   work  of  the  Workmen's  Compensation 
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Division,  the  Unemployinem  Compensation  Division  or  I  he  IvmpUijinciit 
Service  Division,  they  do  so  as  members  of  the  Florida  Iiidiislrial  Commis- 
sion and  are  limited  to  a  per  dietn  and  expense  allowance  nf  not  to  exceed 
$1,000  per  year,  per  member. 

I  have  read  these  Acts  in  part  materia  and  it  seenis  to  have  iwen  the  in- 
tention of  the  Legislature  from  these  two  .•Vets,  that  the  members  other  than 
the  Chairman  were  not  required  to  give  all  of  their  time  to  their  duties  and 
were  not  to  receive  any  compensation  for  services,  and  while  ihc)'  did  re* 
ceive  a  per  dietn  and  expense  allowance,  it  was  in  the  ttature  of  expenses 
rather   than  as  compensatiOT)   for   the  work   actually   donc- 

Section  44  (b)  in  part  provides  as  I  have  above  quoted,  that  the  two 
members  other  tiian  the  Chairman  were  to  receive  no  compensation  of  any 
kind  or  character  except  "when  acttially  engaged  in  thetr  duties  when  away 
from  their  residence  and  so  engaged."  It  is,  therefore,  apparent  that  should 
they  be  engaged  in  the  work  of  the  Industrial  Comratssion  at  their  residence, 
they  would  receive  no  compensation  whatsoever,  and  the  Legislature  in  putting 
the  limit  of  $1,000  per  year,  (>er  member,  for  per  diem  and  expense  allowance, 
evidentlj-  did  not  contemplate  that  it  would  l>e  necessary  to  use  more  than 
that  amount  of  money  in  connection  with  all  of  the  work  done  liy  ihi-  twii 
members  of  the  Commission  other  than  the  Chairman, 

I  am,  therefore,  of  the  opinion  that  payments  made  to  raembcri  of  the 
Commission  other  than  the  Chairman  from  other  funds  should  be  inctnded 
in  the  $1,000  limit  set  up  by  Section  44  (b),  and  same  is  the  maximum 
amount  that  said  two  members  should  receive  from  all  sources  a!>  memliert 
of  the  Florida  Industrial  Commission. 

January    11,    1939^— 0-2&, 

UNEMPLOYMENT    COMPENSATION    ACT— IDENTIFICATION    OF 
APPROVED  CLAIMANTS  NECESSARY 

Gcatlemen: 

This  is  in  reply  to  your  letter  of  January  9,  1939,  in  which  you  asked 
to  be  advised  as  to  whether  or  not,  under  the  provisions  of  Chapter  18402, 
Laws  of  Florida,  Acts  of  1937,  it  is  the  duty  of  the  Industrial  Commjs!<ion  to 
furnish  the  Comptroller  with  the  addresses  of  the  persons  whose  claims  for 
heneiits  have  been  approved,  in  addition  to  furnishing  the  Social  Security 
numbers  of  such  persons. 

Sincei  under  this  Act,  the  claims  of  unemployed  perswis  are  to  be  ap- 
proved by  the  Commission,  or  its  agent,  and  are  to  be  paid  purusant  to 
warrants  issued  by  the  Comptroller,  it  is  the  duty  of  the  Commission  to 
furnish  the  Comptroller  with  such  information  as  will  reasonably  identify 
the  persons  whose  claims  for  benefit  payments  have  been  duly  approved. 
What  constitutes  reasonable  identification  is  not  a  question  of  law,  but  one 
of  fact,  to  be  determined,  not  by  the  Attorney  General,  but  by  the  agencies 
involved. 


346         BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


STAT£  OFFICERS  —  Florida  lodustii&l  C^nunlaston 

January  16,   1939—0-1. 

UNtiMPLOVMKXT  ACT— APPOINTMENT  OF  PERSONS  TO  SIGN 
REQUISITIOXS  ON  UNITED  STATES  TREASURY 

Gentlemen : 

This  is  in  reply  to  your  letters  o{  January  11  and  12.  advising  of  the 
motion  of  the  Commission  anthnrii^ing  Mr.  Wendell  C.  Heaton,  Chairman, 
Florida  Industrial  Commission,  antl  Mr.  Harold  C.  Wahl,  Director,  Uneni- 
plojinent  Conipensatiun  Division,  to  sign  requisitions  on  the  United  State* 
Treasury,  and  asking  for  my  opinion  as  to  thdr  authority  in  the  premises. 

Section  10  C,  Chapter  18402,  Laws  of  Florida,  Acts  of  1937  (Uneniploy- 
ment  Compensation  .^et>,  read.s;  as  follows: 

"Monies  shall  fie  rc<]uisitioned  from  this  State's  account  in  the  unem- 
ptoynient  trust  fund  solely  for  the  payment  of  benefits  and  in  accordance 
with  rtyulatioiis  prescrihcd  tiy  the  Commission.  The  Commission  through 
the  Treasurer  shall  from  time  to  time  requisition  from  the  unemployment  trust 
fund  such  amounts,  not  exceeding  (he  amounts  standing  to  this  State's 
account  therein,  as  it  deems  necessary  for  the  payment  of  benefits  for  a 
reasonable  future  period." 

Section  12  B  of  the  same  Act  reads  in  part  as  follows: 

"Regulations  may  be  adopted,  amended,  or  rescinded  by  the  Commis- 
sion and  sliall  become  effective  in  the  manner  and  at  the  time  prescribed  by 
the   Commission." 

From  the  aljove  quoted  provisions  of  the  Act,  it  appears  thai  a  regu- 
laticm  is  the  proper  tnethod  by  which  -the  Commission  may  delegate  its 
power  to  requisition  funds.  White  no  particular  formalities  are  required  l)y 
the  Act  in  the  issuance  of  regulations,  there  is  no  showing  that  the  afore- 
said motion  was  intended  to  be  a  regulation  of  the  Commission.  It  is  my 
imderstanding  tliat  the  Commission  has  from  time  to  time  adopted  regula- 
tions and  given  to  each  regulation  a  defmite  number.  In  view  of  the  re- 
quirement that  the  authorisation  lie  made  by  regulation  and  in  view  of  the 
issuance  of  orders  entitled  regulations  bj-  the  Commission  in  the  past,  it 
would  seem  preferable  that  the  same  formalities  be  carried  out  in  this  instance. 

Your  tetter  states  that  two  individuals  were  authorized  in  the  motion 
in  order  that  one  could  execute  the  requisitions  in  the  absence  of  the  other. 
It  is  not  clear  from  the  motion  that  only  one  signature  is  required  on  the 
requisition.  I  would  suggest  that  when  the  regulation  is  prepared  it  contain 
such  language  as  will  avoid  the  jtossibility  of  a  construction  that  Ixith  sig- 
natures are  required  on  the  requisitions. 
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January   20,  1939-0-15. 

WORKMEN'S    COMPENSATIOK    ACT— REFUND    OF    TAXES    AU- 
THORIZED WHEN    PAID   BY   MISTAKE  OF   LAW 

GeiitlcmcH: 

This  is  in  reply  to  jour  letter  of  January  17  in  whit-h  you  rcfiuvsl  my 
opinion  rcgarciing  the  Commission's  duty  and  authority  \n  refunt)  amoimts 
heretofore  collected  on  assessments  authorized  Ijy  Section  51  of  the  I-'lorida 
Workmen's  Compensation  Act  from  the  State,  its  political  subdivisions  and 
municipalities.  These  amounts  were  paid  in  prior  to  my  opinion  under  dale 
of  November  29,  1939,  to  the  effect  that  the  State,  its  political  sultfli visions 
and  municipalities  were  not  liable  for  this  assessment  except  optwi  salaries 
of  employees  engaiged  in  proprietary  activities. 

By  reason  of  the  fact  that  the  moneys  so  paid  were  public  moneys  atitl 
for  the  further  reason  that  they  were  fle]KJsilcd  in  the  administration  fund 
provided  for  in  Section  50  of  the  Florida  Workmen's  Compensation  Act 
rather  than  the  State  Treasury,  it  is  my  opinion  they  would  not  come  within 
the  general  rule  that  taxes  voluntarily  [raid,  even  tliough  illegal,  cannot  be 
refunded.  In  my  opinion  the  Commission  has  lioth  the  duty  and  authority 
to  refund  the  amounts  so  paid. 

February  8.  19J9-0-39. 

WORKMEN'S  COMPENSATION  ACT-INDEPENDENT 
CONTRACTOR 

GentlciHcn; 

This  is  in  reply  to  your  letter  of  February  6  in  which  you  enclosed  a 
copy  of  an  agreement  entered  into  between  Mac  Kay  Lumber  Company  aiid 
one  J,  N.  .\dkins.  Vou  request  my  opinion  as  to  whether  J.  N.  Adkins  is, 
under  this  contract,  an  employee  uf  the  Mac  Kay  Lumber  Company  or  an 
independent  contractor, 

I'he  following  is  from  the  opinion  of  the  Supreme  Court  of  h'torida 
in  the  case  of  Gulf  Refining  Co.  v.  Wilkinson,  114  So.  503,  test  page  SOS: 

"It  is  very  generally  held  that  the  right  of  control  as  to  the  mode  of 
doing  the  work  contracted  for  is  the  principal  consideration  in  determining 
whether  one  employed  is  an  independent  contractor  or  servant.  It  is  also 
said  that  the  test  is  whether  the  employee  represents  his  employer  as  to  the 
result  of  the  work  only,  or  as  to  the  means  as  well  as  the  result.  If  the 
employee  is  merely  subject  to  the  control  or  direction  of  the  owner  as  to  ihc 
result  to  be  obtained,  he  is  an  independent  contractor;  if  he  i.<i  subject  to 
the  control  of  the  employer  as  to  the  means  to  l)c  employe<l,  he  is  mn  an 
independent  contractor.    39  C.  J.  1316,  et  seq. 

"'One  who  contracts  with  another  to  do  a  specific  piece  of   work   for 
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him,  and  who  furnishes  and  has  the  absolute  control  of  his  assistants,  and 
who  executes  the  work  entirely  in  accord  with  his  own  ideas,  or  with  a 
plan  previously  given  him  by  the  perscn  for  whom  the  work  is  done,  without 
being  subject  to  the  latter's  orders  in  respect  to  the  details  of  the  work, 
with  ahsohite  control  thereof,  is  not  a  servant  of  his  employer,  httt  is  an 
independent  contractor.'     18  R.  C.  L.  492." 

It  is  my  opinion  that  under  the  principles  stated  by  the  Supreme  Court  of 
Florida  in  the  case  hereinabove  referred  to  J.  N.  Adkins  would  lie  an  in- 
dependent contractor  and  not  an  employee  of  the  MacKay  Lumber  Compiany. 

June  26,   1939— O-Z 

CONSTRUCTION    OF    UNEMPLOYMENT    COMPENSATION    LAW, 
SECTIONS  4  E  AND  12  B.  CHAPTERS  18402,  ACTS  OF 
1937.  AND    19637,    ACTS   OF   1939 

Dtar  Sir: 

This  win  acknowledge  receipt  of  your  letter  of  June  23  with  reference 
to  certain  sections  of  the  Florida  Unemploi-ment  Compensation  Law.  You 
state: 

"Assistant  Attorney   General    Truett   verbally   advised    this  inoming   that 

the  provisions  of  the  above  mentioned  Acts  required  this  Commission  to 
adopt  a  general  rule  determining;  seasonal  industries  and  seasonal  periods 
thereof, 

"Mr,  Truett  further  advised  that  this  general  rule  could  not  be  retro- 
active; that  all  claims  for  benefits  hied  prior  to  the  general  rule's  effective 
date  must  be  processed  bj-  the  Commission, 

"This  seasonal  determination  materially  affects  the  interests  of  the  pack- 
ing and  canning  industries  as  well  as  hotels,  clubs  and  restaurants  throughout 
the  State,  together  with  their  employees,  and  it  is  therefore  respectfully  re- 
quested that  the  opinion  be  furnished  to  this  State  agency  officially." 

In  reply  I  wish  to  advise  that  it  hardly  seems  necessary  for  an  opinion 
as  to  the  first  question  because  Section  4  E  is  so  plain.      I  quote  the  same : 

"E,  Seasonal  Employment.  Any  industry,  or  part  of  an  industry,  in 
which  because  of  the  seasonal  nature  thereof  it  is  customary  to  carry  on  a 
significant  portion  of  the  operations  at  substantially  reduced  levels  of  em- 
ployment during  a  regularly  recurring  period  or  periods  of  less  than  one  year 
in  length  may  be  deemed  a  'seasonal  industry*;  provided  that  for  this  purpose 
an  industry  shall  not  be  deemed  a  'seasonal  industry'  unless  the  members 
thereof  exhibit  a  reasonable  degree  of  similarity  as  to  functions  discharged, 
types  of  product  produced  or  service  rendered,  and  period  of  substantially 
reduced  employment ;  and  provided,  further,  that  none  of  the  ftrovisions  of 
this  subsection  shall  aplily  to  any  industry  until  the  Commission  shall  have 
determitted  that  such  industry  is  seasonal  and  shall  have  determined  the  seasonal 
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jteriod  iltcreof  hi  accordance  wlih  gctterat  rules  fft-ifrififrf  for  thai  pHrl<ose- 

by  the  Commissi  (ft). 

"The  Commission  shall  prescribe  general  rules  for  the  determinailon  of 
the  seasonal  f^'tods  of  seasonal  industries.  The  Cinnmtssion  shall  frfstribe 
rules  and  reguJatioHS  ivith  respect  to  the  use  for  benefit  purposes  of  waye  credits 
based  upon  wages  eartwd  by  individuals  in  iiiduslries  delcrmiucd  by  the  Com- 
mission to  be  'seasonal  industries'  nofiiithslandini/  any  prcn'isions  of  this 
Act  relaiinif  to  the  use  of  itiaj/c  credits  for  benefit  purposes  to  the  contrary," 

The  portion  of  satcl  section  that   I    have  emphasied   h  !iclf-ex|)]atialury 

and   I  am  of  the  opinion  that  until   the  Commissjrm  has  pprfomicci   ihc  Acts 
rctjiiiretl  therehy,   this  section  does   not  become  effective  until  tlien, 

W'itfi  reference  to  the  secontl  question,  ttiis  seems  to  have  ixxa  taken 
care  of  by  Section  20  of  the  Act  which  I  quote: 

"The  Legislature  reserves  the  right  lo  amend  or  repeal  all  or  any  part 
of  this  Act  at  any  time;  and  there  shall  be  no  vested  private  right  of  any 
kind  against  such  amendment  or  repeal.  All  the  rights,  privileges  or  int- 
muntties  conferred  by  this  Act  or  by  Acts  done  pursuant  thereto,  shall  exist 
subject  to  the  power  of  the  Legislature  to  anient!  or  repeal  this  Aa  at  any 
time." 

t  am  of  the  opinion  that  when  the  Commission  has  put  into  efTect  Section 
4  E  that  Section  20  then  controls  and  all  jiersons  who  have  claims  for  Uenc- 
tits  hy  virtue  of  the  fact  that  they  l>ecome  unemployed  by  reason  of  the 
ending  of  the  season,  do  not  have  a  valid  claim  and,  therefore,  should  not  \te 
processed  by   the   Commission. 

When  I  discussed  this  matter  with  Judge  Mack  I  did  not  read  the  .^et 
in  full  but  in  going  over  it  today  I  find  Section  20  which  I  had  not  takt-n 
into  consideration  in  answering  verbally  the  alwve  question. 


June   28.    1939— 0-43^. 

WORKMEN'S   COMPENSATION   ACT— EMPLOVEES   OF  COMMON 
CARRIERS   EXCLUDED   FROM    BENEFITS 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  June  23,  in  which  you  call  my  attention 
to  Section  9  (b)  of  the  Florida  Workmen's  Compensation  Act,  which  read* 
as  follows ; 

"(b)  No  compensation  shall  be  payable  in  respect  of  the  disability  or 
death  of  an  employee  of  a  common  carrier  by  railroad  or  express  company 
engaged  in  intrastate,  interstate  or   foreign  commerce." 

You  request  my  opinion  as  to  whether  Section  9  (b)  is  to  be  construed  to 
mean  that  no  employees  of  the  commtm  carriers  enumerated  in  said  section 
would  be  entitled  to  claim  l>enefsts  under  the  Florida  Workmen's   Compen- 
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sarion  Act,  regardless  of  the  naturt  of  their  duties.  It  is  my  opinion  that 
Section  9  (h)  excludes  all  employees  of  such  common  carriers  from  the 
benefits  prescribed  in  the  Florida  Workmen's  Compensation  Act.  The  nature 
of  the  duties  of  such  cniployees  would  not  be  material,  so  long  as  the  fact 
remains  that  iJjey  are  in  the  empjoynient  of  such  common  carriers. 

June  28,    1W9— 0-25. 

MEMBERS  ALLOWED  PER  DIEM  WHEN  ENGAGED  L\  WORK  OF 

COMMISSION  AT  THEIR  RESIDENCE— YEAR  PERIOD  FOR 

DETERMINING  TOTAL  AMOUNT  THAT  MEMBiilRS 

CAN    RECEIVE— SECTION   44-(B),   CHAPTER 

18,413,  ACTS  OF  1937 

Di-ar  Sir: 

This  will  ackuowledge  receipt  of  yuur  letter  of  June  26  propounding 
two  questions.     The   lirst   one   is : 

"Whether  or  not  under  Section  44  (b)  Mr.  Lay,  for  example,  is  entitkii 
to  the  per  diem  of  $10.00  while  attending  meetings  of  the  Commission  held 
in  Jacksonville,  without  amy  expense  or  subsistence  allowance." 

You  state  that  Mr.  Lay  has  been  allowed  the  per  diem  of  $10.00  per  day 
for  meetings  attended  by  him  in  Jackson viUe,  his  residence,  but  this  question 
has  arisen  becatise  in  otrr  opinion  to  >'ou  of  J  an  liar j-  7,  1939,  we  stated  that 
he  was  to  receive  no  compensation  white  engaged  in  the  work  of  the  Com- 
missi oil  at  his  residence. 

In  answering  tliis  qnestiun,  I  wish  to  advis«  that  your  construction  of 
our  opinion  is  correct  and  that  he  is  entitled  to  the  per  diem  while  engaged 
in  the  work  of  the  Commission  regardless  of  where  he  n)ay  he,  but  he  is 
not  entitled  to  any  conii>ensation  whatsoever  while  engaged  in  die  work  of  the 
Commission  at  his  residence  for  subsistence  or  any  other  e."cpenses. 

Section  44   tb)   in  this  regard  provides: 

"The  other  two  meniWrs  shall  receive  no  salary,  but  shall  receive  $10.00 
per  day  when  actually  engaged  upon  their  official  duties,  plus  actual  travel- 
ing and  subsistence  expenses  necessarily  incurred  when  actually  engaged  in 
tlieir  duties  when  away  from  their  residence  and  so  engaged.  *  *  *  " 

You   will  note  that  the  proper  coiistructicm  of  the  above  quotation  coultj 
only  bt:  that  as  I  have  above  set  forth. 
The  next  question   is : 

"I  will  also  appreciate  yi>ur  advising  me  what  constitutes  a  year  for  the 
purpose  of  limiting  the  pay  of  other  memljcrs  of  the  Commission  in  ac- 
cordance with  Section  44  (b),  that  is  to  say,  does  the  year  run  from  July  I 
to  June  30,  inclusive,  or  from  January  to  December  31  of  each  calendar 
year." 
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In  aviswerin  that  question,  I  think  it  would  1»e  wt-H  to  consider  the  ef- 
fective date  of  the  Act  which  is  set  forth  in  Section  22  as  ftdlows: 

"This  Act  shall   take  effect  July    1,   1937." 

1,  therefore,  am  of  the  opinion  that  the  one  jear  cycle  srarled  on  Jutv  t, 
1<>37,  anri  that  the  year  would  rtin  to  June  30  of  the  follow  ins  year,  which 
would  mean  that  the  year  runs  from  July  1  lo  June  30,  rather  than  from 
January   1   to   Deceniher  31, 

June  2y.   1939-0-438. 

WORKMEN'S  COMPENSATION  FUND— PREPAYMENT  OF  JUSTICE 
OF  PEACE  FEES  NOT  AUTHORIZED 

Dear  Sir; 

In  repty  to  inquiries  in  your  letter  of  June  28,   1939,  it  is  my  oiiinion : 

1.  That  Justices  of  Peace  may  require  jirepaynicnt  of  costs  u\Mm  tiling 
an  affidavit  for  a  warrant  upon  a  charge  of  crime  unless  the  party  applying  for 
the  warrant  shall  make  an  affidavit  of  insolvency  and  of  suhMantiat  injury  to 
person  or  i)roi>ert)'  hy  him  suffered.  Section  8490,  C.  ti.  L.  1927.  The  re- 
quirement of  advance  payment  of  $5.00,  however,  seems  to  l>c  excessive,  at 
least  in  most  counties.  Fees  of  justices  of  Peace  in  most  counties  are  tixeil 
by  Section  5237  C.  G.  L.  1927  at  t)ie  same  amounts  as  chargeable  by  Ocrks 
of  the  Circuit  Court  under  Section  3084  K.  (i.  ?.  1920  which  lists  the  fees. 
State  ex  rel.  Murphy  v.  Harllce.  ct  al.,  100  Fla.  15(V2,  131  So.  866.  Their 
compensation  in  counties  of  more  than  lOO.IKW  and  less  than  155,000  is  Jixed 
iiy  Section  5237  (1)  and  (2),  C.  G.  L.  1927;  and  in  counties  of  population 
of  3,150  to  3,200  hy  Section  5237  (3)  if  said  .\ct  was  made  effc-ctfve  by  the 
referendum  therein  provided. 

2,  -I  fmd  no  authority  for  the  Florida  Industrial  Commission  lo  pay 
such  ctJSls  or  fees  from  the  Workmen's  Compensation  Fund. 

Section  44  (cl  of  the  Workmen's  Compensation  Act,  Section  5966  (42) 
C.  G.  L.  1927  authorizes  such  expenditures  as  ntay  lie  necessary  in  "the  ad- 
ministration of  this  law,  "  however,  the  jmrpoMS  of  expenditure  mentioned 
therein  and  in  other  sections,  together  with  consideration  of  Section  59()fi  (49) 
C,  0.  I„  1927,  and  the  purpose  of  the  .\ct  indi<^te  that  the  cost  of  erimirtal 
prosecutions  were  not  authorized  or  contemplated  by  the  Act  to  he  paid  from 
the  fLUKl  thereunder  cstablishe<J.  This  view  follows  also  from  application 
of  the  settled  principle  titat  the  atithority  of  boards  created  hy  statute  is 
limited  to  the  powers  exjiresslj'  conferred  and  those  necessarily  incident  to 
the  performance  of  such  powers;  atid  from  reflecting  tliai  other  means  have 
been  provided,  by  the  various  prosecuting  attorneys,  for  the  prosecution  of 
offenses  under  this  Act  or  other  laws. 
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Jaly  6,    1939—0-436. 

UNEMPLOYMENT     COMPENSATION     LAW— CONSTRUCTION 
CIL^PTER  19637,  ACTS  OF  1939.  WHICH  AMENDS  CHAP- 
TER ]M)2,  ACTS  OF  1937,  W'HICH  WAS  FLORIDA 
UNEMPLOYMENT  COMPENSATION  LAW 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  June  26,  1939,  which  qiicites  Sections 
13.  14  and  15  of  Chapter  19637,  Acts  of  1939.  and  concludes  with  the  follow- 
ing statenientii : 

"The  Act  of  1939  was  filed  in  the  office  of  the  Secretary  of  Stale  and 
hecame  a  law  effective  June  12,  1939. 

"You  will  note  in  Section  15  that  certain  sections  become  efTective  on 
and  after  July  1,  1939,  and  all  other  sections  become  effective  June  12,  1939, 
Referring  to  paragraph  C  (1)  (a)  of  Section  13,  the  words  'effective  date' 
are  nsed,  A  difference  of  opinion  has  arisen  as  to  what  these  words  mean 
in  this  instance,  July  I,  1939,  or  June  12,  1939.  It  was  intended  for  them  to 
mean  July  1,  1939,  in  order  to  permit  the  use  of  wage  credits  earned  during 
the  first  calendar  quarter  of  1939  in  computing  heneJits  for  eligible  workers. 
If,  however,  the  law  as  enacted  fixes  the  date  as  June  12,  1939,  it  will  fret/.e 
the  l)ase  period  of  eligible  claimants  as  of  Decern  her  31,   1938. 

"Your  opinion  is  respectfully  requested  concerning  which  date  is  the 
effective  date  in  the  paragraph  discussed.  Considerable  detail  work  is  con- 
tingent upon  this  decision  and  the  Commission  will  sincerely  appreciate  advice 
as  soon  as  posible." 

To  answer  your  questions,  we  must  determine  the  meaning  of  the  words 
"effective  date'  as  they  are  used  in  Section  13  C  (1)   (a),  reading  as  follows: 

"Notwithstanding  any  provision  of  Sections  3A  and  4  D  of  the  old  law  to 
the  contrary,  the  Ijase  period  of  such  individual  and  the  period  usable  in  the 
determination  or  redetermination  of  his  full-time  weekly  wage  shall  in  no 
cvetit  extend  after  the  last  daj'  of  the  nest  to  the  last  completed  calendar 
quarter  iminediatly  preceding  the  effective  date,  and  *  *  *." 

From  a  reading  of  Section  15  of  the  Act,  it  is  apparent  that  certain  .sec- 
tions of  the  .Act  become  effective  on  June  12  and  that  certain  other  sec- 
tions of  the  Act  become  effective  on  July  1.  Section  3  A  defining  "base  period," 
clearly  falls  in  the  latter  class. 

Section  13  C  (1)  states  in  substance  that  the  old  definition  of  "base 
period"  contained  in  Section  3  A.  shall  prevail  even  after  the  new  Section  3  A 
goes  into  effect  on  July  1  ;  that  the  old  definition  i.s  to  l>e  in  effect  only  as 
to  certain  individuals,  but  even  as  to  these  certain  individiuals,  the  old  def- 
inition of  "base  period"  .shall  not  permit  the  "base  period"  to  cNteud  lieyond 
a  certain  number  of  days  before  the  "effective  date."  Inasmuch  as  the  words 
"effective  date'  are  used  in  a  sentence  and  paragraph  dealing  with  Section  3  A 
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of  the  original  Act  and  the  limitcti  effect  to  be  given  to  Section  3  A  of  the 
amended  Act  as  to  certain  individuals,  it  would  seem  that  the  words  had 
reference  to  the  effective  date  of  the  new  Section  3  A,  which  is  July  I,  father 
than  to  the  effective  date  of  some  other  section  of  the  new  Act. 

July  12,   1939— 0-46S, 

WORKMEN'S    COMPENSATION    ACT— APPEALS    FROM    COMMIS- 
SION—CHARGE  FOR  PREPARING  AND  CERTIFYING  RECORD 

De^ar  Sir: 

This  is  in  reply  to  your  letter  of  June  22,  in  which  you  request  my 
opinion  as  to  whether  or  not  the  I*'Iorida  Industrial  Commission  is  author- 
ized to  make  a  charge  to  defray  the  expense  of  preparing  transcripts  of 
records  in  appeals  taken  to  the  Circuit  Courts  from  orders  and  awards  of 
the  Commission  in   Workmen's  Compensation  cases. 

You  call  my  attention  to  the  following  provision  of  Section  27  (b)  of 
the  Florida  Workmen's  Compensation  Act; 

"The  appeal  shall  be  heard  by  the  Circuit  Court  upon  the  record  certified 
by  the  Commission  which  shall  include  a  copy  of  the  transcript  of  the  evi- 
dence taken  before  the  Commission  and  such  other  pleadings  or  instruments 
or  documents  filed  before  the  Commission  as  either  party  may  request." 

There  is  no  provision  in  the  Workmen's  Compensation  Act  prescritting  any 
charge  for  preparing  and  certifying  such  records  to  l>e  used  in  appals  to 
the  Circuit  Courts. 

In  view  of  the  fact  that  the  primary  purpose  of  the  Compensation  Act  is 
to  afford  speedy,  effective  and  inexpensive  relief  to  persons  tnjuretl  in  in- 
dustrial accidents,  it  is  my  opinion  that  the  records  in  appeals  should  be 
furnished  without  cost  to  those  desiring  to  appeal  from  orders  and  awards 
of  the  Commission. 


August  6,  1939—0-528. 

UNEMPLOYMENT      COMPENSATION       LAW— COLLECTION      OF 
CONTRIBUTIONS  BY  ISSUANCE  OF  WARRANT 

Gentlemen: 

This  is  in  reply  to  your  letter  of  July  10,  1939,  which  quotes  Section 
IS  C  of  Chapter  18402,  Acts  of  1937,  as  amended  by  Chapter  19637,  Acts 
of  1939.  This  section  provides  for  the  collection  of  Unemployment  Com- 
pensation contributions  by  means  of  the  issuance  of  a  warrant  to  the  Sheriff, 
authorizing  a  levy  on  the  property  of  the  delinquent  taxpayer. 

You  ask  to  be  advised  as  to  whether  such  provision  applies  only  to  con- 
tribution accounts  becoming  due  and  payable  after  June  12,  1939,  the  ef- 
fective date  of  the  amending  law. 
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This  is  remedial  legislation  and,  as  such,  should  he  liberally  construed  to 
advance  the  remedy  afforded.  Section  15C,  in  my  opinion,  allows  a  new  rem- 
edy for  the  enforcement  of  existing  rights,  as  well  as  rights  which  will  later 
accrue,  I  am  further  of  the  opinion  that  the  remedy  afforded  hy  it  applies 
to  accounts  accruing  prior  to  June  12,  1939,  as  well  as  to  those  subsequently 
accruing. 

Augtist  12,  1939— O-530. 

work.mi=:n's  lompensatiox— claims  for  rkfund  of 
coilpknsationt  frmviouslv  paid 

This  is  in  reply  to  your  letter  of  August  7,  1939,  from  which  it  appears 
tliat  the  employee  was  found  dead  in  the  employer's  plant.  The  employee 
had  no  dependents,  and  the  employer's  carrier  of  workmen's  compensation 
insurance  paiil  Florida  Industrial  Commission  the  sum  of  $500.00  pursuant  to 
the  provisions  of  Section  16  (b)  (7)  of  the  Florida  Workmen's  Compensation 
.\ct.  Some  time  later  an  autopsy  was  per  formed  by  a  pathologist,  vi-ho  reported 
that  the  employee  die<l  of  natural  causes.  The  insurance  carrier  now  re- 
quests return  of  the  $500.00  previouiily  paid,  and  you  ask  to  be  advised  as 
lo  whether  or  not  the  Contmission  i.s  authorisied  to  comply  with  this  request, 

t  have  examined  the  Industrial  Commission's  file  on  this  case,  and  it 
appears  therefrom  that  from  the  beginning  there  was  grave  doubt  as  to 
whether  death  was  caused  by  a  blow  on  the  forehead  or  by  a  heart  attack. 
The  hie  also  discloses  that  the  insurance  company  carrier  was  well  aware 
of  this  at  the  time  it  made  payment  to  the  Industrial  Commission.  Prior 
to  the  actual  payment,  the  instirance  company  had  suggested  a  compromise 
settlement  in  view  of  these  doubts.  The  Commission  refused  to  conisider  a 
comprotnise,  and  thereafter  payment  in  full  was  made.  Under  this  set  of 
facts,  t  am  of  the  opinion  that  the  payment  was  voluntarily  made  and  cannot 
lie   recoverefl. 

August  23.   1939-0-556. 

WORKMEN'S      COMPENSATION      ACT  — ASSESSMENT      UNDER 
SFCTION   5 J    AGAINST  COUNTIES  AND  CITIES  AS  "SELF- 
INSURERS"— CLASSIFICATION  OF  GOVERNMENTAL 
AND   PROPRIET.\RY   ACTIVITIES 

Dear  Sw: 

You  call  my  attention  to  my  opinion  addressed  jointly  to  the  Chairman 
of  the  Florida  Industrial  Commission  and  the  State  Superintendent  of  Public 
Instruction,  under  date  of  November  29,   1938. 

This  opinion  related  to  the  liability  of  County  School  Boards,  Boards  of 
County  Commissioners,  and  Municipalities,  to  pay  assessments  authorized  under 
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Section  51  of  the  Florida  Workman's  Coijn«."«sation  Act,  as  "self-insurers." 
in  that  opinion,  I  stated,  in  effect,  that  such  a&sc^sinent  cnnstiliUcs  a  tax  ant) 
is  not  payable  Ijy  counties  and  minncipalitits  upon  their  strictly  Kovcmtiiciital 
activities,  t«it  is  paialilc  by  stich  subdivisions  of  the  State  only  upon  tln-tr 
strictly  govuminenta!  activities,  but  is  payaWe  l>y  such  subdivisiims  of  the 
State  only  upon  their  proprietan-  activities. 

Von  now  re()uest  nij  further  opinion  as  to  the  proper  ctassilicatiuti  tif 
a  numher  of  specific  activities  undertaken  by  niunicil>alilic*.  It  iij  JUimi'- 
tinies  difficult  to  classify  a  particular  tnimid|)al  activity  as  licinij  either  wholly 
govcmmentai  or  proprietary.  In  the  case  of  City  of  l.akcland  v,  Anius,  143 
So.  744,  the  Supreme  Court  of  Florida  said  the  followirii: 

"While  the  organic  law  intends  that  the  governmental  ftineli<itis  and 
property  of  mtmiciiwlitics  shall  not  tte  ta-^ed,  the  Constiimiim  does  not  exempt 
the  authorized  coriH>rate  business  occupations  or  proprietary  activities  uf 
municipal  corporation.-s  from  tasation.  The  Constitution  exempts  from  tax- 
ation not  municipal  corporations,  but  property  that  is  held  ajid  nscti  cx- 
clvisively  for  muiiici[>al  purijoscs.  Section  Ifi,  Article  16.  Sec  City  of  West 
Pahn  Eieach  v.  .Amos.  100  Fla.  tWl,  Mi)  So.  710. "'    Test   Page  747. 

•■  *  »  •  That  a  license  tax  may  he  injjxised  by  the  Legislature  iiixm  mu- 
nicipalities when  acting  within  their  proprietary  corixiratc  capacity,  as  dis- 
tingui.^hed  from  their  governmental  cajacity,  scents  to  lie  clear.  ,*\s  il  appears 
that  the  several  coniplainants  are  operating  and  niatntainine  a  public  ulihty 
a.^;  more  or  less  of  a  business  venture,  they  are,  in  such  capacity,  governed  by 
and  subject  to  the  same  laws  as  a  private  coriKtration  engaged  in  a  similar 
undertaking.  Marnier  v.  City  of  Jacksonville,  97  Fla.  807,  I2i  So.  ^1,  City 
of  West  Palm  Beach  v  .\mos.  as  State  Comptroller,  100  Fla,  891,  Ijfl  So. 
710."    Text   Page  748. 

In  the  case  of  Smoak  v.  City  of  Tampa,  167  So.  528,  in  [wssing  upon  the 
liability  of  a  municipal  corporation,  for  the  torts  of  its  servants  while  engag- 
ing in  proprietary  activities,  the  Supreme  Court  of  Florida  stated  : 

"(5)  Generally  the  governmental  or  public  duties  of  a  municipality  for 
which  it  can  claini  exeinption  from  damages  for  tort  have  reference  to  some 
part  or  element  of  the  state's  sovereignty  granted  il  to  1*  exercised  for  the 
benetit  of  the  public  whether  residing  within  or  without  the  corju'rate  limits 
of  the  city.  All  other  duties  are  proprietary  or  corporate,  and  in  the  iier- 
formance  of  them  the  city  is  liable  for  the  negligence  of  its  employees.  Oty 
of  Pass  Christian  v.  Fernandez,  109  Miss,  76.  56  So.  329.  39  L.  R.  .\.  (N.  S.) 
649. 

"{4)  The  difference  Ijetween  governmental  and  corporate  dutie*  i»  sonic- 
times  nebulous  and  difhcult  to  da.ssify.  hut  there  is  certainly  nothing  con- 
nected with  garbage  disposal  that  partakes  of  a  public  or  Ko^■emmcIttal  func- 
tion. It  was,  consetiucntly,  one  of  the  proprietary  or  coriHirale  duties  for  the 
negligent  performance  of  whii-h  the  city  may  Ike  hrltl  liable.  Ka'tfman  v 
City  of  Tallahassee,  84  Fla.  634,  94  So.  6W.  JO  A.  L.  R.  471 :  City  rif  Talla- 
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hassee  v.  Kaufman,  87  Fla.  119.  100  So.  150;  Chardkoff  Junk  Co.  v.  City 
of  Tampa,  102  Fla.  SOI.  155  So.  457:  City  of  Pass  Christian  v.  Fernande:;, 
supra."     Text  page  529. 

Upon  consideration  of  the  list  of  specific  activities  concerning  which  yon 
inquire,   it    is   my   opinion   that   the    foUowine    are   clearly    proprietary : 

1.  .\irport. 

2.  Ccmeteo*. 

3.  Cit)-  docks. 

4.  City  golf  clnbs. 

5.  Water  works. 

f).     Light  plants.  , 

7,     Radio  stations. 

It  is  my  opinion  that  the   following  arc  governmental  activities: 

1,  Fire  department. 

2.  Police  department 
.1.     Parks. 

4.  Street  cleaning. 

5.  Maintenance  of  public  buildings. 

6.  Sewerage  construction. 

7.  Planning  board. 

It  is  ray  opinion  that  the  following  cannot  1'ie  classified  cither  as  govern- 
mental or  i)roprietary,  in  the  absence  of  further  information: 

1.  Auto  garage  shops.^if  automobiles  used  primarily  for  governmental. 
as  distinguished  from  proprietary  purposes,  are  stored  and  repaired  in  such 
shops,  then  the  maintenance  of  same  would  be  a  proper  governmental  func- 
tion.   Otherwise,  this  would  he  a  proprietary  activity. 

2,  Ocrical. — Such  persons  as  do  clerical  work  connected  with  the  gov- 
ernmental functions  of  a  municipality  would  be  engaged  in  a  governmental 
function — otherwise  not. 

August  2f..  1939--0-552. 

WORKME?<S   COMPENSATION   ACT  CONSTRUCTION   OF   PARA- 
GRAPH  (E),  SECTION  39 

Gcitttrmcit: 

This  is  in  reply  to  your  request  for  an  opinion  as  to  the  proper  construc- 
tion to  be  placed  upon  paragraph  (e)  of  Section  39  of  the  Florida  Work- 
men's Compensation  Act.  According  to  the  enrolled  bill  on  tile  in  the  Sccre- 
tarj'  of  State's  ofliice,  it  now  reads  as  follows ; 

"Where  the  employer  is  insured  in  compliance  with  the  provisions  of  this 
Aa,  the  insurance  carrier  shall  be  subrogated  to  the  rights  and  remedies  of 
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the    compensation    and    the    date    of    itse  expiration  of  the  ttolicy."     Chapter 
18413,  Acts  of  19J7. 

This  sentence  it>  meaningless.     Originally  it  read  as  follows : 

"Where  the  emiiloyer  is  insured  in  cimipliancc  with  the  provisions  of  ibii 
Act,  the  insurance  carrier  shall  be  siihrdgated  to  the  rights  and  rcmprlies  of 
the  employer  under  the  provisions  of  this  Section,  so  far  as  equitable." 
Chapter  J 748 1,  Acts  of  I9J5. 

The  meauing  of  tliis  lanjfuagc  is  clear.  The  1M7  Act  aniendefl  Sectinn  .W 
of  the  193S  Act,  by  inserting  an  additional  clause.  Aside  from  the  discrepant- 
shown  above,  the  provisions  of  Section  39  of  the  1935  Act  were  restated  in 
the  1937  Act.  The  change  brought  alwut  by  the  additional  clause  above  men- 
tioned, was  not  such  a  one  as  would  necessitate  a  change  in  paragraph  (e)  of 
Section  39.  It  appears  that  the  discrepancy  was  merely  a  lypogTaphieal  error, 
and  was  not  an  attempt  on  the  part  of  the  Legislature  to  amend  this  particu- 
lar paragraph  of  the  section.  I  am,  therefore,  of  the  opinion  that  paragraph 
(e)  of  Section  39,  in  its  present  form,  should  be  conslrued  as  thnugh  it  were 
re-enacted  in  the  exact  words  of  the  original  paragraph.  The  spirit  of  llic 
law  prevails  over  the  letter,  particularly  where  adherence  u>  the  letter  w-onid 
result  in  absurdity,  59  Corl>us  Juris.  967.  Mere  clerical  errors  may  lie  cor- 
rected by  the  Court.  f>9  Corpus  Juris,  991.  .^inendmenTS  should  be  construed 
together  with  the  original   Act.    59  Cor  {•its  Juris,   It!94, 

Where  a  statute  is  re-enacted  in  diFTerent  words  and  becomes  susceptible 
of  niore  than  one  construction,  it  will  not  he  construed  as  altering  tlic  previous 
statute,   unless   such  alteration   is  clearly   expressed.     59   Corpus  Juris,   f059. 

Sei)teml>er  1,  1939—0-561. 

WORKMEN'S    COMPENSATION    ACT— RETURN    OF    SECURITIES 
.\ND  SURETY  BOND  WHERE  SELF-INSURER  CEASES  BUSINESS 

GfHtlemeH: 

Vou  have  asked  fnr  my  opinion  as  to  what  disposition  should  Ite  made  of 
securities  or  surety  bond  deposited  by  a  self -insurer  under  the  provisions  of 
Section  38  (a)  of  Rorida  Workmen's  Compensation  Act  (Chapter  17481.  .AcU 
of  1935  as  amended  ) . 

Securities  deposited  pursuant  to  that  section  are  for  the  purpose  of  au- 
thori7.ing  the  commission,  in  case  of  default  in  the  payment  of  any  compensv- 
tion  awards,  to  sell  the  securities  and  make  prompt  payment  of  the  contpcnsa- 
tion  award.  If  a  surety  bond  is  deposited,  the  commissifW  is  authorised  to 
bring  suit  on  the  bond  and  thus  procure  the  funds  necessary  for  t*3y)ng  the 
award. 

In  view  of  the  fact  that  a  claim  for  compensation  may  be  lawfully  filed 
at  any  time  within  a  year  after  the  accident,  securities  deposited  should  not 
be  returned  until  one  year  has  e.<cpired  since  the  time  when  the  self-insurer 
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L-eascd  Imsiness.     Thi-   fonii  of  surety  bond  prescrilied  liy  tlic  Florida   rncius- 
trial  Commission  contains  the  following  provision : 

"This  Bond  may  In:  cancelled  at  any  time  tiy  the  Surely  upon  giving  thirty 
(301  days'  written  notice  to  the  Florida  Intiustrial  Commission,  in  which 
evem  the  liability  of  the  Surety  shall,  at  the  expiration  of  the  said  thirty  days, 
cease  and  tfeterine,  except  as  to  such  liahiiity  of  the  Principal  on  aeconnt  of 
injury,  or  death  to  any  of  its  employeej^,  as  tnay  have  acerned  prior  to  the 
expiration  of  said  thirty  (lays,  it  being  understood  that  the  Snrety  shall  be 
lialile,  within  the  penal  sum  mentioned  herein,  for  the  default  of  the  Principal 
in  fully  discharging  any  liability  on  its  part  accruing  during  the  life  of  this 
obligation." 

Until  one  year  after  the  date  when  the  self-insurer  ceased  business,  it 
would  be  impossilile  for  the  commission  to  know  dehtiitely  that  the  self- 
insurer  ha<i  not  incurred  sortie  liability  under  the  Act.  Xo  such  surety  bond 
should  be  returned  within  the  one  year  period,  even  though  the  bond  has  K-eii 
cancelled  by  the  surety  pursuant  to  the  provision  above  quoted.  Cancellation 
diies  nut  affect  jireviously  accrued   lial>i!it>. 

October  31,  1939—0-637. 

WORKMEN'S  COMPKXSATIOX   ACT— .AGRICULTURAL  AXD 

HORTICULTURAL  PRODUCTS— SKRVICKS  Of-"  WORKKRS 

l.\  DKCORATIVM  FOLlAGi':  COMPANY  DO  NOT  COME 

WITH  IX     CLASSIFICATION     OF     LABOR 

Dear  Sir: 

With  your  letter  of  Sejitcmber  30,  1939,  you  enclose  copy  of  a  letter  re- 
ceived by  you  from  Decorative  Foliage  Company,  signed  W.  E.  Morris,  datctl 
September  18.  1939,  Lceshvirfr,  norida,  in  which  it  is  stated  that  the  Decora- 
tive Foliage  Company  grows  and  prepares  for  market  what  is  known  as 
asparagus  ferns  for  decorative  ]jurposes.  That  the  seeds  are  planted  from 
which  small  plants  are  grown  and  plantctl,  and  when  the  ferns  are  grown,  they 
are  cut  and  graded  and  prepared  for  the  market.  You  are  thereupon  asked 
for  a  ruling  a.s  to  whether  the  services  performed  by  the  workers  come  within 
tlie  cla.ssstication  of  labor  employed  in  the  production  and  handling  of  agrt- 
cultitral  or  horiicultural  products. 

It  is  my  opinion  that  the  business  of  growing,  gathering  and  preparing 
for  market  of  asparagii.s  ferns  for  decorative  puriwses  as  outlined  in  Ibc  letter 
of  Decorative  Foliage  Company  referred  to,  comes  within  the  exception  set 
out  in  Section  2  of  2  (1)  of  the  Florida  Workmen's  Compensation  Act, 
exempting  from  the  provisions  thereof  agricultural  and  horticultural  farm 
lalKir. 
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Octotier  31.  193V~0-62'>. 

WORKMEN'S  COMPENSATION  ACT—MOSS  GINNING"  DOES  NOT 

CONSTITUTi:  AGRICULTURAL  OR  HORTICULTURAL 

FARM    LABOR 

Dear  Sir: 

In  your  letter  of  the  11  ih  instant  yuii  ask  ni>  oi>inion  as  to  wbrthcr  "uuMts 
ginning"  constitutes  agricultural  or  horticultnral  farm  lalKtr  as  escciitcti  fn»ni 
the  provisions  of  the  Floriria  Workmen's  Com  pen  sal  ion  Act  liy  Sect  ion  2  (ll 
thereof. 

If  1  imdcrstand  the  terni  "moss  ginning."  it  does  nt>t  constitme  either 
agricultural  or  horticultural  farm  lalior,  anrl  «l(>cs  U"l  come  within  ihc  ex- 
cepted provisions  of  Section  2  (  1  )  of  ihe  Florida  Workmen's  Compensation 
Act.  The  Act  in  question  excepts  "agricultorat  and  horliciillural  farm  lalxir," 
that  is,  "all  labor  employed  in  the  productiou  anrt  handling  of  agricultural 
atid  horticultural  products  in  their  natural  ur  fresh  state,  and  wliether  ttic 
same  he  engaged  iii  picking,  gathering,  harvesting,  processing,  packinR,  cati- 
uing,  or  Itandhng  thereof,  or  in  the  hauling  of  same  from  the  grove  or  lield 
to  the  [lacking  house  or  cannery." 

Moss  is  not  produced  or  grown  as  the  result  of  lalmr  and  cannot,  there- 
fore, l>e  classed  as  an  agricultural  or  horticultural  product  within  the  e\ccpte<1 
provisions  of  Section  2   til   of  tlic  .^ci. 

October  31.  1939— O-ft^. 

WORKMEN'S    COMPENSATION     ACT— STATUS     OK     EMPLOYER 
WHEN  EMPLOYERS  HAVE  REJECTED  ITS  PROVISIONS 

Di-ar  Sir: 

In  your  letter  of  the  7th  instant  yon  .<;tate  that  a  question  has  arisen  as 
to  the  statvis  of  an  employer  uniler  the  i'loritla  Workmen's  Compensation  Act, 
when  the  employees  have  rejected  its  provisions.  You  use  the  illustration  of 
an  employer  having  three  employees,  two  of  whom  Iiave  rejected  the  provisions 
of  the  Act  in  accordance  with  Section  5  (Ul  thereof,  and  ask  whether  the 
employer  under  the  circumstances  will  l>e  considered  as  having  three  em- 
ployees, and  therefore  obligated  to  comply  with  the  .'\ft. 

The  term  "employment"  by  Section  2  (1)  is  dehned  to  mean  where  three 
or  niore  employees  are  regularly  employed  in  the  same  business  or  establish- 
ment, and  every  person  carry tne  on  any  employment  as  thus  dehned  is  an  em- 
ployer. The  fact  that  all  or  a  portion  of  the  employees  elect  not  to  accefit  the 
provisions  of  the  law  as  provided  in  Section  5  (hj  of  the  Act,  does  not 
change  the  status  of  an  employer  as  such. 

It  follows,  therefore,  that   if  a  person  eniploys  three  or  more  persons 

regularly  in  the  same  btisiness  or  establishment,   the  person  so  employing  is 
an  "employer"  under  the  terms  of  the  Act.  and  is  hound  by  the  provisions 
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thereof,  notwithstanding  the  said  employees  ()r  any  number  thereof  may  elect 
not  to  accept  the  provisions  of  said  law. 

November  3.  1939— 0-636. 

WORKMEN'S   COMPENSATIOX   ACT— INDEPENDENT   CONTRAC- 
TORS—EMPLOYEES—CADDIES—REAL    ESTATE 
SALESMEN— DISTRIBUTORS 

Dear  Sir: 

Tliis  is  in  reply  to  your  request  for  an  opinion  as  to  the  legal  effect  of 
two  ctjntracts,  copies  of  which  you  enclosed. 

The  liTSt  contract  is  one  between  a  real  estate  salesman  and  a  real  estate 
broker.  It  provides  that  the  salesman  shall  use  bis  best  efforts  in  selling, 
leasing  or  renting  any  and  all  real  estate  listed  with  the  broker,  soliciting 
additional  listings  and  customers  and  otherwise  promoting  the  business  of 
serving  the  public  in  real  estate  transactions.  The  broker  agrees  to  assist  the 
salesman  in  his  work  hy  advice,  instruction  and  foil  cooperation  in  every  way 
possible.  The  onl.v  restriction  on  the  manner  in  which  the  work  is  to  be  done 
is  that  the  salesman  must  conduce  his  business  and  regttiate  his  habits  so  as 
to  maintain,  and  to  increase,  rather  than  diminish,  the  good  will  and  reputa- 
tion of  the  broker,  and  must  conform  to  and  abide  by  ail  laws,  rules,  reguia- 
tiotts  and  codes  of  ethics  that  are  binding  upon,  or  applicable  to,  real  estate 
salesmen.  The  salesman  is  Co  be  paid  In  comnitssion.s :  the  broker  is  not 
liable  to  the  salesman  for  any-  expense  incurred  by  him,  and  the  sales cnan  is 
not  liable  to  the  broker  for  office  help  or  expense.  The  salesman  has  no 
authority  to  hind  the  broker  by  any  promise  or  representation,  unless  speci- 
fically authorized  in  a  particular  transaction.  Suits  for  commissions  shall  be 
maintained  only  in  the  name  of  the  broker,  and  the  salesman  shall  Ije  con- 
strued to  l>e  a  sub-agent  only  with  respect  to  the  clients  and  customers  for 
whom  services  shall  be  performed,  and  shall  otherwise  be  deemed  to  l>c  an 
indepenficnt  contractor,  and  not  a  servajit,  employee,  joint  adventurer  or  part- 
ner of  the  broker.  TSie  contract  can  be  terminated  by  either  partj'  at  any 
time  upon  seven  dajs'  written  notice. 

I  am  of  the  opinion  that  under  the  aforementioned  contract,  the  salesman 
is  an  independent  cotitractor,  rather  than  an  employee.  He  is  to  have  the 
independent  use  of  his  own  skill,  judgment  and  moans  in  the  execution  of 
the  work,  and  is  to  have  the  exclusive  direction  and  control  of  the  manner  in 
which  the  work  is  to  be  done.  See  annotations  contained  in  19  .A.  L.  R.  235 ; 
61  A,  L.  R.  229;  75  A.  L.  R.  72S;  105  A.  L.  R.  580;  also  Barton  v.  Stude- 
haker  Corporation  of  America,   189  Pac.  1025. 

The  other  contract  mentioned  in  your  letter  is  one  in  which  the  bottling 
company  and  the  distributor  are  partie.'*.  The  distributor  is  required  to  col- 
lect and  carry  on  accounts  with  customers,  and  to  assume  all  losses  that  may 
occur  in  the  collection  thereof.    The  company  agrees  to  furnish  and  service 
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a  motor  truck  for  the  distributor  solely  for  his  use  in  selling  anri  marketing 
the  products  of  the  company  to  the  retailers  in  the  distributor's  territory. 
The  distributor  agrees  to  obey  the  company  rules,  regulations  and  requesid  in 
the  matter  of  the  use,  care,  maintenance  and  operation  of  such  tnick.  The 
company  agrees  to  supply  oil,  gas  and  insurance  on  the  truck  and  maintain  il 
in  operating  condition  at  a  fixed  rental.  The  company  has  exclusive  right  to 
assign  routes  and  increase,  decrease,  re-asstgn  or  re-arrange  territorj'  of  the 
distributor.  The  distributor  is  not  allowed  to  sell  the  product  to  persons 
residing  outside  the  territor>  allotted  to  him.  Under  this  contract,  I  ani  of 
the  opinion  that  there  is  a  right  on  the  part  of  the  employer  to  control  the 
manner  in  which  the  work  is  to  be  done,  and  that  the  distribtitor  is  subject 
to  the  will  of  the  company  imder  such  circumstances  as  to  constitute  a  con- 
tract of  employment,  rather  than  an  independent  contractor  relationship.  Sec 
Vaughn  V.  W.  F.   Davis  &  Sons.  221  S.  W.  782,  and  19  A.  L.  R.  2J5. 

You  also  ask  to  be  advised  as  to  whether  or  not  caddies  come  under  the 
provisions  of  the  \Vorkmcn's  Compensation  Act,  where  they  are  kept  in  a 
caddy  pen  and  are  called  out  at  the  request  of  a  player,  but  while  in  the  pen 
and  on  the  golf  course  are  under  the  supervision  of  the  club,  so  far  as  their 
conduct  is  concerned,  and  are  paid  direct  by  the  player,  the  amount  of  which 
payment  is  fixed  by  the  club, 

Schneider  on  Workmen's  Compensation  Law  (2d)  Vol.  I,  Sec.  17,  p.  UjZ, 
contains  the  following  statement: 

"It  has  l>een  held  that  a  caddie  for  a  golf  club,  Is  paid  hy  the  nieinlwr 
whom  he  serves,  is  an  employee  of  the  club  and  not  of  the  meml»er  he  might 
be  setTi'ing  at  the  time  of  the  accident." 

To  the  same  effect  is  Claremetit  Country  Qub  v.  Industrial  .Occident 
Commission,  163  Pac.  209,  Essex  County  Country  Club  v.  Chapman,  17.1 
Atlantic  591,  and  Indian  Hill  Gub  v.  Industrial  Commission,  140  N*.  E  871. 
On  the  basis  of  the  above  authorities,  I  am  of  the  opinion  that  a  caddy 
worfcinR  under  the  above  enumerated  conditions,  is  an  employee  of  the  golf 
club,  and,  therefore,  comes  under  the  provisions  of  the  Workmen's  Comjiensa- 
tion  Act. 

Noveiriber  13,   193»— 0-653. 

WORKMEN'S     COMPENSATION     L.\,W— RIGHT    TO     WAGES     AS 
ESSENTIAL  ELEMENT  OF  "EMPLOYEE"  AS  USED  IN  ACT 

Gettthmen: 

This  is  in  reply  to  your  letter  of  October  17,  1939,  which  reads  ac  fol- 
lows; 

"Will  you  please  give  me  the  benefit  of  your  opinion  concerning  the  fol- 
lowing question : 

"  'This  situation  is  where  an  employer  has  a  relative  working  for  him 
with  or  without  pay  and  has  two  other  employees.     For  the  protection  of  the 
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other  two  employees  should  not  this  man  be  considered  as  an  employer  of 
three  persons?  One  of  the  insurance  companies  has  r«itiested  this  iiifornia- 
tton  as  stKin  as  pussibk  so  I  woidd  appreciate  an  early  reply.* " 

Sectiun  2  of  Chai'tcr  1?4SI,  Acts  of  1935  (Florida  Workmen's  Com- 
pensation Act ) ,  reads  in  part  as  follows : 

"tt'ltni  usL'd  in  this  Act.~(  1 1  The  term  'employment*  includes  employ- 
mem  hy  the  State  and  all  [wlitical  stil>div'isious  thereof,  except  officers  elected 
at  the  polls,  and  all  public  and  (juasi-pvtblie  cor[Hirations  therein  and  all  private 
employ ments  in  which  three  or  luvrc  vrnfiloyccs  are  regularly  employed  *  *  ♦." 
( Italics  suppHed. ) 

"(21  The  term  'employee'  means  every  person  engaged  in  an  employ- 
ment tinder  an  agreement  or  contract  of  hire  or  apprenticeship,  express  or 
implied  *  *  *," 

The  lanKuage  last  quoted  is  identical  with  that  contained  in  the  North 
Carolina  statute,  which  was  construed  in  the  case  of  HoUowel!  v.  North 
Carolina  Ueiiartmenl  uf  Conservation,  173  S,  E.  603,  In  that  case  the  Court 
said: 

"The  svim  of  the  whole  matter  is  that  before  the  provisions  of  the  Work- 
mta's  Compensation  Act  are  called  into  play,  the  relation  of  master  and 
servant,  or  employer  and  employee,  or  some  appointment,  must  exist,  and  this 
is  the  initial  fact  to  tte  establishetl.  An  'employee'  is  one  who  works  for  an- 
other for  wages  or  salary,  and  tlve  right  to  demand  pay  for  his  services  from 
his  employer  would  seem  to  lie  essentia!  to  his  right  to  receive  compensation 
under  the  Workmen's  Compensation  Act,  in  Case  of  injury  sustained  by  ac- 
cident arising  out  of  and  in  the  course  of  the  employment." 

Tile  same  piinciple  was  reaffirmed  in  the  case  of  Borders  v.  OJne,  193 
N.  E.  826,  See  also  Vaivida  v.  City  of  Grand  Rapids.  249  N.  W.  826: 
Mendoza  v.  Gallup  Southwestern  Coa!  Co.,  66  Pae.  (2d)  426;  Bingham  City 
Corporation  v.  Industrial  Commission.  243  Pac.  113;  Morris  v.  Parks.  28  Pac. 
(2d(  215;  Buruap  v.  United  States,  252  C  S.  512;  Mono  County  v.  Indus- 
trial Accident  Commission,  167  Pac.  S77. 

Sectioti  9  (3>  provides  that  com]>ensation  shall  he  jiayable  under  the  Act 
with  respect  to  disability  or  death  of  an  employee,  if  sante  restilts  from  an 
injury  arising  out  of  and  in  the  course  of  the  employment.  Under  the  above 
authorities  it  is  clear  that  the  term  "employee"  a,i  used  in  Section  9(a)  refers 
only  to  those  employees  receiving  wages. 

Taking  this  in  connection  with  the  words  "when  used  in  this  Act"  con- 
tained in  Section  2,  it  would  seem  that  the  term  "cmplojment"  includes  only 
employments  in  which  three  or  more  persons  who  receive  wages  are  regularly 
employed.  No  reason  appears  for  giving  the  term  "employee"  used  in  Sec- 
tion 2  a  different  meaning  from  that  used  in  Section  9  (a). 

I  am  therefore  of  the  opinion  that  the  employer  spoken  of  in  your  letter 
would  not  come  under  the  proi-isions  of  the  Florida  Workmen's  Compensa- 
tion .-Vet,  if  the  relative  referred  to  worked  without  compensation. 
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Novemlier  2y.  l'M0-O-V96. 

UNEMPLOYMENT       COMPENSATION       LAW— DI-FlNITtON       OF 

"WAGES"  TAXABILITY    OF    PAVMIiNT    Ol'    DIFFERENCE 

BETWEEN      CIVILIAN      AND      MILITARY      PAY 

GetitUmfn: 

This  is  ill  reply  to  your  letter  of  N'o^ember  20,  1940.  in  which  you  ask  tu 
be  advised  as  to  whether  or  not  payments  made  by  an  employer  to  hts  former 
employees  called  for  active  service  with  the  armed  forces  of  the  Unittct 
States,  are  "wages"  within  the  meaning  of  the  Florida  Uneniployment  Com- 
pensation law   (Chapter  18402,  Laws  of  Florida,  Acts  of   19371. 

Section  III   (M)  of  the  aforetnentioacd  Act  de tines  wages  to  mean: 

"  'Wages'  means  all  remuneration  payable  for  personal  scrviL-cs,  including 
commission  and  bonuses  a«d  the  cash  value  of  all  remuneration  payable  in 
any  medium  other  than  cash.  The  reasonable  cash  value  of  remuneration 
payable  in  any  medium  other  than  cash  shall  Ijc  estimated  and  determined  iti 
accordance  with  rules  prescribed  by  the  Commission." 

I  am  of  the  opinion  that  payments  voluntarily  made  to  such  former  cm- 
pioyees  arc  not  for  "personal  services,"  and  hence  are  not  "wages"  within  the 
meaning  of  the  Florida  Unemployment  Compensation  Act. 

I 

December  14.  )93»— 0-/)72. 

WORKMEN'S   COMPENSATION   ACT— CONSTRUCTION  OF  TERM 
"EMPLOYEF:"  as  embracing  officers  of  a  CORPO- 
RATION COMPENSATED  BY  SALARY  OR  OTHER- 
WISE   FOR    THEIR     SERVICES 

Dear  Sir: 

You  «»ll  my  attention  to  the  definition  of  the  term  "employee"  set  forth 
in  paragraph  f2\  Section  (21  of  Chapter  17481,  Laws  of  Rorida.  Acts  of 
]y35,  as  amended  by  Chapter  18413,  Laws  of  Florida,  Acts  of  1937,  which 
reads  as   follows : 

"The  term  'employee'  means  every  person  engaged  in  an  emtiloymcnt 
under  any  appointment  or  contract  of  hire  or  apprenticeship,  e.tpress  or  im- 
plied, oral  or  written,  including  aliens,  anil  also  inchiding  minors  whether 
law f idly  or  unlawfully  employed,  but  excluding  independent  contractors  and 
excluding  persons  whose  employment  is  Itoth  casual  and  not  in  the  coarse  of 
the  trade,  bvisiness,  profession  or  occupation  of  his  employer." 

You  request  my  opinion  as  to  whether  the  abo\'e  definition  would  apply 
to  officers  of  a  corporation,  designated  as  officers  in  the  charter,  but  who  are 
compensated  by   salary  or  otherwise   for  thetr  services. 

The  following  statement  is  from  71   Corpus  Juris,  pages  507-8; 
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"The  majority  of  cases  adhere  lo  what  may  lit  called  the  dual  capacity 
doctrine;  that  is,  that  an  officer,  director,  or  stockholder  of  a  corporation  will 
not  be  denied  compensation  merely  because  he  is  such  officer,  director,  or 
stockholder  if,  as  a  matter  of  fact,  at  the  time  of  the  injury  he  is  engaged  in 
Jtcrfonning  manual  labor  or  the  ordinary  duties  of  a  workman  and  receives 
pay  therefor  in  the  capacity  of  an  employee,  or  if  he  is  engaged  in  an  em- 
ployment palpably  separate  and  distinct  from  the  official  duties  falling  upon 
him  as  an  officer  of  the  corporation.  Hence,  one  of  the  fundamental  tests  of 
the  right  to  compensation  is  not  the  title  of  the  injured  person,  but  the  nature 
and  quality  of  the  act  he  is  performing  at  the  time  of  the  injury,  or  whether 
he  was  performing  service  for  another  under  a  contraa  of  hire.  However, 
if  an  officer  sustains  injuries  while  performing  manual  or  mechanical  labor, 
which  is  no  part  of  his  duties,  hut  in  which  he  acts  as  a  mere  volunteer,  he 
IS  not  entitled  to  compensation.  Whether  an  officer,  director,  or  stockholder 
is  an  employee  within  the  act  depends  largely,  in  each  individual  case,  uptm 
the  particular  facts  and  circumstances  of  each  ease,  and  corporate  officers 
may  be  employees  within  the  meaning  of  the  act  if  the  facts  are  such  as  to 
constitute  them  under  the  law,  while  on  the  other  hand,  where,  at  the  time 
of  the  injury  the  officer  is  not  a  workman  or  employee  in  tiie  sense  that  the 
term  is  used  in  the  act,  he  is  not  entitled  to  comjiensation  as  an  employee." 

It  is  my  opinion  that  whether  or  not  a  person  is  an  employee  within  the 
statutory  detinition  dejiends  upon  vvhether  or  not  he  is  engaged  in  an  eniptoj- 
ment  separate  and  distinct  from  his  official  duties  as  an  officer  of  the  corpo- 
ration. If  he  is  so  employed,  he  is  an  "employee"  within  the  statutory  de- 
finition, otherwise  not. 

December  27,   1939^0-682. 

UNEMPLOVMENT    COMPEXSATION    LAW    AS    AMENDED— COM- 
PENSATION" FOR  ADDITIONAL  DUTIES  OF  MEMBERS 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  recent  date  propounding 
five  questions  in  connection  with  the  Florida  Unemployment  Compensation 
Law  as  amended  by  Chapter  19637,  Acts  of  1939.  You  state  that  "Section 
11-A  of  Chapter  19637,  .Acts  of  1939  •  *  *  reads  in  part  on  this  subject  as 
follows : 

"  'The  other  members  of  the  Commission  shall  be  paid  for  the  additional 
duties  involved  in  the  administration  of  this  Act  and  shall  be  allowed  neces- 
sary expenses  in  connection  therewith  which  compensation  and  expenses  shall 
be  in  addition  to  that  pro\'ided  under  the  terms  of  the  Florida  Workmen's 
Compensation  .-Vet  except  that  the  total  compensation  of  the  members  other 
than  the  Chairman  for  the  .Administration  of  this  Act  shall  not  exceed  $1200 
per  annum  ♦**.'" 

My  answer  to  your  Question  No.  3  will  make  it  unnecessary  to  answer 
any  other  question.    Question  No,  3  is: 
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"Does  the  amended  L'neriiploynieiit  Com|>eiisation  Act  limit  ihc  ma\iimnn 
compensation  for  the  niemhers  other  than  the  Chairman  to  cither  $liDi)  <ir 
$fyOO  each  per  annum  for  all  thdr  duties  incident  to  tlieir  work  as  members 
of  the  Industrial  Commission,  including  the  Workmen's  Compensation  Divi- 
sion ;  or  is  the  limit  intended  only  for  their  compensation  in  connection  with 
the  administration  of  the    Unemployment   Compensation    Law?" 

The  Legislature  by  Chapter  19637,  Acts  of  1939,  amended  Section  11  uf 
the  19J7  Act,  This  amendment  added  to  Section  ll-A  the  part  that  I  have 
above  quoted  and  it  appears  to  me  that  this  amendment  now  allows  the  Cont- 
misston  to  pay  to  its  members,  other  than  its  chairman,  for  the  a«lditional 
duties  devolving  upon  them  in  the  administration  of  the  Morida  L'nciiiploy- 
ment  Compensation  Law,  an  amount  not  to  exceed  $12tX)  per  ann^tm.  and  that 
this  amount  is  in  addition  to  any  sura  that  they  may  rearfvc  from  the  Work- 
men's Compensation  Division. 

I  therefore  am  of  the  opinion  that  the  amended  Unemployment  Comtnaisa- 
tion  Act  would  allow  yon  to  pay  $fiOO.t)0  per  annum  to  each  of  the  two  nieni- 
bers  of  said  Conmiission  other  than  the  Chairman  and  in  addition  thereto 
their  necessary  expenses  in  connection  with  the  administration  of  the  Unem- 
ployment Compensation  Law. 

January  11,  1940— 0-«S. 

UNEMPLOYMENT  COMPENSATION  ACT— COLLATERAL 
SECURITY  FOR  BANK  DEPOSITS 

CenttemeH; 

This  is  in  reply  to  your  letter  stating  that  the  Social  Security  Board  has 
requested  a  reply  to  the  following  inquiry : 

"If  the  unemployment  compensation  or  administration  funds  in  any  one 
or  all  of  the  above-mentioned  accounts  or  funds  arc  secured  by  collateral  or 
otherwise,  please  obtain  an  opinion  of  the  State  Attorney  General  indicating 
that  such  action  is  in  accordance  with  State  laws." 

The  Unemployment  Compensation  law  cflntains  no  provision  re<(iiiring 
the  taking  of  collateral  security  for  bank  deposits,  but  Section  174  of  the 
Compiled  General  Laws  of  Florida,  1927,  and  Sections  173.  175  and  176  of 
the  permanent  supplement  thereto,  provide  for  the  taking  of  collateral  security 
for  deposits  made  hy  the  State  Treasurer,  and  these  laws  apply  to  fumlt 
administered  under  the  Unenii)lov'ment  Compensation  Act,  as  well  as  to  other 
State  moneys.  Under  date  of  November  17.  1939,  the  State  Treasurer 
advised  you  that  deposits  to  the  credit  of  the  Benefit  account,  the  Clearing 
account  and  the  .Administration  account,  of  the  Florida  Unemployment  Com- 
pensation Fund,  are  secured  by  collateral  pledged  jointly  lo  these  accounts 
and  to  other  accounts  of  State  funds.  The  State  Treasurer's  letter  also  says 
that  in  each  instance  the  collateral  is  considered  to  be  ample  to  cover  all  ftituls 
deposited  in  the  bank. 
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I  am  of  the  opinion  that  the  procedure  outlined  in  the  State  Treasurer's 
letter  is  in  accordance  with  the  laws  of  Morida. 

January  11,  1940— 0-694. 

WORKMEN'S    COMPENSATION'    ACT— LIABILITY    IN    CASE    OF 
INJURY  TO  SPECIAL  DEPUTY  POLICEMEN 

Genttcmcn ; 

This  is  in   reply  to  your  letter  enclosing  a  Ictti^  from  Curtis  &  O'Neal 

Co.,  Inc.  to  the  Florida  Industrial  Comniission,  which  reads  in  p^rt  as  fol- 
lows : 

"The  situation  in  Winter  Park  is  that  in  addition  to  their  regular  police 
officers,  the  City  has  3  or  4  picked  men  who  ha\'e  lieen  deputised  and  are 
subject  to  call  by  the  regular  officers  in  case  that  they  need  assistance  in  an- 
swering polite  calls.  -These  special  deputies  receive  no  tuonctary  compensa- 
tion tmless  they  shcvuld  he  used  for  several  days,  or  unless  the  particular  job 
they  are  called  on  retplires  subseqivent  attendance  at  court  or  some  other 
proceedings  which  take  them  away  from  their  regular  work.  Ordinarily, 
hawc\'cr,  they   receive  no  compensation  whatsoever," 

You  ask  to  Iw  advised  as  to  whether  or  not  deputy  municipal  police  of- 
ficers such  as  are  described  in  the  aforementioned  letter,  are  covered  1>\  the 
Florida  Workmen's  Compensation  Act. 

Subsection  1  of  Section  2  of  the  V\'ork men's  Compensation  Act  provides 
that  the  term  "employment."  when  used  in  the  Act,  includes  "emiiloynient  liy 
the  State  and  all  political  subdivisions  thereof." 

Subsection  2  of  Section  2  of  said  .^ct  provides  that  ihe  term  "employee" 
includes  "every  person  engaged  in  an  etttplininent  under  any  appointment  or 
contract  of  hire  or  apprenticeship,  express  or  implied,  oral  or  written,  inclnd- 
ing  alien*,  and  also  including  minors  whether  lawfully  or  milaw fully  em- 
ployed, bill  excluding  independent  contractors  and  excluding  persons  whose 
emplojment  is  both  casual  and  not  in  the  course  <if  the  trade,  business,  pro- 
fession or  occupation  of  his  employer." 

In  order  to  lie  excluded,  the  employment  must  lie  lioth  casual, and  not  in 
the  ctmrse  of  the  trade,  business,  occupation  or  profession  of  the  employer. 
In  view  of  this,  the  fact  that  the  deputy  municipal  police  officers  are  only 
called  into  service  occasionally,  would  not  effect  the  applicability  of  the  F'lor- 
ida  Workmen's  Compensation  Act,  if  the  service  was  "in  the  course  of  the 
trade,  business,  j)rofcs,sion  or  occupation  of  his  employer."  See  Barker  v, 
Eddy,  185   N.    E.  878:   Johnson   v.  A.shevillc  Hosiery   Co.,  153  S.  E.  591. 

It  seems  clear  that  serv^ice  by  a  municipal  police  officer  in  keeping  the 
peace,  is  in  the  course  of  the  trade,  bui^iness,  occupation  or  profession  of  the 
City.  Sec  West  Salem  v.  Ind.  Com.,  162  Wis.  57.  155  N.  W.  929,  L.  R.  A. 
19180.  1077;  County  of  Monterey  v.  Radtr,  IW  Cal.  221.  248  P,  912,  47  A.  L, 
R.  359;  -Millard  Countv  v.  Ind.  Com.,  62  Utah  46,  217  P.  974. 
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The  right  to  compensation  is  an  essential  factor  in  tlctcrmining  llahiltty 
under  the  Act.     See  my  opinion  dated   Novembtr  13,  1''39.  in  re:     Right  to 

wages  as  essential  element  nf  employee  under  Warknvcn's  Compensation  Act. 

I  am,  therefore,  of  the  opinion  that  such  deputy  municipal  police  officers 
are  covered  by  I  lie  Worktnen's  Compensation  Act.  unless  the  services  per- 
formed are  of  such  a  nature  that  they  would  not  lie  entitled  to  payment  tor 

such  services. 

January  JO,  1940— 0-72*, 

WORKMEN'S  COMPENSATION  ACT-HIGH   SCHOOL  STUDl-XTS 

AS  EMPLOYEES 

GaitUmen: 

This  is  in  reply  to  your  intiiiiry  a.s  to  wheUitT  or  nut  high  school  students 

who  are  permitted  to  work  in  a  place  of  business  a  certain  numlwr  of  hours 
each  week  without  pay,  purely  for  manual  training  purposes  and  as  a  part  of 
their  high  school  course,  are  employees  witirin  the  nreaniiis  of  the  IHorida 
Workmen's  Compensation  Act.  Section  5966  (2)  Compile<l  fjeneral  Laws  of 
Florida,  Permanent  Supplement,  provides  that  the  term  "employee,"  whrn 
used  in  the  Florida  Workmen's  Compensation  Act,  shall  n.ean  "  •  •  •  pvery 
person  engaged  in  an  employment  under  an\'  appointment  or  contract  of  hire 
or  apprenticeship,  express  or  implied,  oral  or  written,  inclnilinp:  aliens,  and 
also  including  minors  whether  lawfully  or  unlawfully  employed,  •  •  •  ." 

The  industry  may  lie  held  liable  for  injury  only  where  there  is  a  contract 
of  employment,  and  so  the  answer  to  each  particular  case  depends  uiwin 
whether  or  not  the  facts  show  a  relationship  of  employer  and  employee.  The 
fact  that  tile  worker  is  also  a  student  does  not  necessarily  preclude  the  exist- 
ence of  a  relationship  of  employer  and  employee  The  consideration  fur  the 
work  performed  may  consist  of  money  paid  or  vaWhlc  instruction  furnished. 
In  determining  whether  the  relationship  of  employer  anrl  employee  exists,  it 
is  iniportartt  to  ascertain  whether  the  schtri  authorities  obtained  the  right  to 
direct  and  control  the  student  in  the  performance  of  his  vocational  duties,  or 
whether  that  authority  vests  in  the  management  of  the  enterpri.-ic  accepting  his 
sefTicea.  It  is  also  important  to  determine  whether  the  indtistry  has  the  right 
to  hire  or  discharge  the  students  indei>endently  of  the  school  authorities,  and 
whether  or  not  there  is  a  valid  consideration  for  tlic  alleRetl  agreement  of 
employment.  See  L'nion  Lumber  CompaiQ-  v.  Industrial  .\ccident  Commis- 
sion, 55  Pac.  (2d)   911. 

You  have  not  advised  as  to  whether  the  authority  tn  direct  the  work  and 

the  manner  in  which  it  should  be  performed  hy  the  student  is  vested  in  the 
management  of  the  industry  or  in  the  teacher.  Neither  are  we  advised  as  to 
whether  the  management, has  the  ah.solute  right  to  discharge  the  worker  with- 
out consulting  the  school  authorities.  While  we  arc  advised  that  the  worker 
receives  no  [lay,  we  are  not  informed  as  to  whether  or  not  he  receives  valuable 
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insi  ruction  from  the  enterprise  where  the  work  is  per  formed.  In  the  absence 
of  information  on  these  points,  we  cannot  determine  whether  or  not  the 
employer-emploj'ee  relationship  exists  between  tlie  students  you  refer  to  and 
the  enterprises  where  tliey  may  prform  work.  Tile  above  mentioned  case  is 
the  only  authority  we  find  on  the  question  of  the  status  of  vocational  students 
under  Workmen's  Compensation  Acts,  and  it  enumerates  the  factors  which 
must  be  present  in  order  that  a  vocational  student  may  also  he  an  empiojee. 
An  application  of  the  rules  laid  down  in  Union  Lumber  Company  v.  Industrial 
Accident  Commission,  to  each  case,  should  determine  whether  or  not  the  rela- 
tionship of  cnipioyer  atid  employee  exists  tetween  the  student  ant!  the  organ- 
ization where  be  performs  the  work. 

April  22.  1940—0-791. 

UNEMPLOYMENT     COMPENSATION'     DIVISION— APPOINTMENT 

OF  DIRECTOR 

Cientlemcn  : 

This  is  in  reply  to  your  letter  of  ApH!   19.  1940,  reading  as  follows: 

"The  Social  Security  Board  has  advised  us  that  it  will  be  necessary  to 
place  the  position  of  Director  of  the  Unemploynient  Compensation  Division 
under  the  Merit  System.  We  would  appreciate  an  expression  of  jour  opinion 
as  to  the  propriety  of  such  action.  May  we  refer  you  to  Sections  II.  12-D, 
and  12- K  of  the  Florida  Unemployment  Compensation  Law  as  amended. 

"We  are  enclosing  a  copy  of  the  Standards  for  a  Merit  System  of  Per- 
soimel  .Administration,  issued  by  the  Social  Security  E(oard  on  Novcmlwr  1, 
1939." 

Secticm  II,  Chapter  18402,  Acts  of  1937.  as  amended  by  Chapter  19637. 
Acts  of  19.39,  Laws  of  Florida,  provides  that  the  Governor  shall  appoint  the 
Director  of  the  Unemployment  Compensation  Division  and  that  such  appointee 
shall  hold  office  at  the  will  of  the  Governor  and  his  salary  is  fixed  by  the 
Governor  at  a  snm  not  exceeding  $5,000  per  year. 

Subsection  "K"  of  Section  12  of  said  Act  provides  that  Commission 
shall  cixiperate  to  the  fullest  extent  consistent  with  the  provisions  of  this  Act, 
with  the  Social  Security  Board,  and  shall  comply  with  the  regulations  pre- 
scrit>ed  by  the  Social  Security  Board  governing  the  expenditures  of  such  s  ims 
as  may  be  allowed  and  paid  to  this  State  under  Title  IK  of  the  Social  Secur- 
ity Act,  for  the  purpose  of  assisting  in  the  act  mini  si  ration  of  this  AcL 

Standards  for  a  Merit  System  of  Personnel  Adminiiitration  applicable  to 
the  administration  of  State  Unemplojinent  Compensation  laws,  issued  by  the 
Social  Security  Board  on  November  I.  1939,  require  that  the  [)osilion  of 
Director  of  the  Unemployment  Compensation  Division  lie  Jnclutled  in  the 
Merit  System  of  Personnel  .Administration.  In  order  for  the  Commission  to 
comply  with  Subsection  "K"  of  Section  12  of  the  Florida  L'nemployment  Com- 
pensation law,  it  is  my  opinion  that  it  would  l>e  proper  for  a  register  for  the 
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position  of  Director  of  the  Unemployment  Compensation  Division  to  be  estali* 
lished  under  the  Merit  System  pvirsuaot  to  the  provisions  of  Sulisection  "D" 
of  Section  12  of  the  Florida  Unempkiyment  Compensation  Act. 

While  Section  11  of  the  Florida  Unemployment  Compensaiiim  Act  vestn 
the  Governor  with  power  to  appoint  the  Director  of  the  Unemployment  Com- 
pensation Diiision,  there  is  nothing  in  said  section,  or  elsewhere  in  the  Act, 
which  would  prohibit  his  making  tliis  appointment  from  a  rceistcr  for  siicli 
position  established  under  the  Merit  System. 

June  24,  1940—0-831. 

WORKMEN'S  COMPENSATION  ACT— AUTHORITY  OF  EMPLOYER 
TO  REJECT  WAIVER  OF  EXEMPTION  ON  HIS  DOMESTIC  HELP 

Bear  Sir: 

I  am  in  receipt  of  your  letter  of  the  nineteenth  in  which  3'ou  state  that 
an  employer  waived  the  exemption  on  his  domestic  help  as  provided  by  Sec- 
tion A — (b)  of  the  Workmen's  Compensation  Law  and  now  desire*  to  with- 
draw or  cancel  the  waiver  of  exemption  and  stating  that  the  law  does  not 
provide  any  method  by  which  this  can  be  done  and  you  ask  mv  opinion  as  to 
whether  or  not  such  a  withdrawal  or  cancellation  may  be  had. 

Section  5  of  the  Act  provides  in  part  as   follows : 

"5966  (S)  Notice  of  Nonacceptance  and  Waiver  of  Exemption, —  Notice 
of  nonacceptance  of  this  law  and  notice  of  waiver  of  exemption  heretofore 
referred  to  shall  be  given  in  accordance  with   the   following  provisions: 

"(a)  Every  employer  who  elects  not  to  accept  the  provisions  of  this  law 
or  who  waives  such  exemption  as  the  case  may  lie,  shall  post  and  keep  posted 
in  a  conspicuous  place  or  places  in  and  about  his  place  or  places  of  business 
t3?pewritten  or  printed  notices  to  such  effect  in  accordance  with  a  form  to  be 
prescribed  by  the  comnussion.  He  shall  file  a  duplicate  of  snch  notice  with 
the  commission." 

This  section  provides  for  the  nonacceptance  of  the  law;  if  an  employer 
has  accepted  the  provisions  of  the  law  as  he  did  by  waiving  the  exemptions  on 
his  domestic  employees  then  under  this  section  by  giving  the  required  notice, 
an  employer  may  signify  his  nonacceptance  and  withdrawal  from  the  provi- 
sions of  the  law.  The  ease  of  Patieher  v,  Ejiterprise  Coal  Mining  Co.,  IM 
N.  W.,  103S  is  particularly  analogous  to  this  situation.  In  this  case  "the 
employer  filed  a  written  notice  of  rejection  of  the  act  with  the  industrial  com- 
mission and  posted  notices  about  this  plant  to  that  effect.  I^ter  he  accepieil 
the  provisions  of  the  act  and  tore  down  the  notices  about  the  plant.  The 
court  held  that  thb  was  not  a  sufficient  acceptance  of  the  act.  The  Iowa  .\ci 
provides  that  waiver  of  rejection  of  the  Act  shall  be  accomplished  in  the  same 
manner  as  when  the  .\ct  is  accejned.  This  requires  tic  filing  of  notice  of 
acceptance  with  the  industrial  commissioner  and  the  posting  of  notices  'in  some 
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conspicuous   place  at   the  place   wKere  the  business  is  carried   on.'    Tearing 
down  the  notices  was   not  a  substantial  compliance  with   the  law." 

An  cmpioycr,  to  withdraw  his  waiver  of  exemplion  on  his  domestic  help, 
may  do  tins  by  posting  the  notices  and  filing  a  duplicate  of  such  notice  with 
the  commission,  as  required  in    Section  S96C    (S). 

Since  this  question  has  been  answered  in  the  affirmative,  I  see  no  neces- 
sity  for  answering  the  second  question  contained  in  your  letter. 

July   19.  1940— 0-8<>«. 

WORKMEN'S    COMPENSATION    ACT— ST.\TUS   OF    ORIGINALLY 

EXEMPT  EMPLOYER  AFTER  WITHDRAWAL  OF 
ills  WAIVER  OK  EXEMPTION 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  July  11,  194()  in  which  you  ask  the  fol- 
lowing question  :  Does  an  exempted  employer  regain  his  original  status  upon 
withdrawal  of  his  "Waiver  of  Exemption,"  or  is  his  status  changed  to  that  of 
a  subject  employer  who  rejects  the  provisions  of  the  Workmen's  Compensa- 
tion Art? 

A  close  study  of  the  Workmen's  Compensation  Act  reveals  a  very  de- 
finite legislative  policy  to  create  two  major  classes  of  employers.  These  may 
be  designated  as  suhjcct  emploj'crs  and  exempted  emplojers. 

The  .\ct  makes  provision  for  a  drastic  penalty  to  he  imposed  upon  those 
"subject  employers"  who  elect  not  to  operate  under  the  Act  (Chapter  17481, 
Laws  of  Florida,  Acts  of  19J5,  Section  6.)  Such  penalty,  however,  has  no 
ijperative  effect  upon  e.vempted  employers. 

.Another  section  of  the  Act,  Section  4  of  said  Chapter  17481,  as  amended 
by  Section  Z  of  Giapter  18413,  Acts  of  1937,  provides  a  mettiod  whereby 
"E.vempted  Employers"  may  afford  themselves  and  their  employees  the  pro- 
tection contained  in  the  Workmen's  Comifensation  .'\cl.  Nowhere  in  the  .'\ct 
is  there  found  any  language  which  indicates  a  policy  directed  to  penalizinff 
this  class  of  employers.  That  such  a  distinguishing  legislative  policy  is  not 
unconstitutional,  has  previously  been  decided.  See  Schneider's  Workmen's 
Compensation  Law,  Vol.  1,  Section  13,  at  page  108,  and  cases  cited  on  page 
109  thereof  tinder  footnote  11. 

Therefore,  it  is  my  opinion  that  employers  who  were  originally  exempted 
from  the  provisions  of  the  .Xct  hut  who  had  elected  to  waive  these  exemptions 
ami  secure  the  protection  of  the  Act  for  themselves  and  fur  their  employees, 
may  withdraw  such  waiver  of  exemption  and  revert  to  their  original  status 
of  exempted   employers. 
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July  24.  1940-0-876. 

WORKMEN'S  COMPENSATION  ACT— CORPORATIONS  QUALIFY- 
ING AS  SELF-INSURERS  MUST  APPEAR  ONLY  BY 
AUTHORIZED   ATTORNEY   AT    L.\VV 

Dear  Sir: 

You  can  my  attention  to  the  opinioti  of  the  late  Honnratile  Cary  D. 
I^^andis,  as  Attorney  General,  undtT  date  of  Julj  27,  1937,  In  that  nfiininn, 
Attorney  General  Landis  ruled  that,  while  an  individual  not  an  allomcy  ha* 
the  right  to  represent  himself  in  judicial  proceeding  including  comrovcrted 
matters  1>efore  the  Industrial  Cummission  or  a  Deputy  Commissioner,  such 
an  individual  does  nut  have  the  rifihl  to  so  represent  iiUier  persons.  The 
prohlem  concerning  which  you  now  inquire  is  whether  a  corporation,  which 
has  qualified  as  a  self-insurer  imder  the  Workmen's  Compensation  .\ct,  can 
be  representeti  before  a  Deputy  Commissioner  or  l*efore  ihe  Commission  by 
an  officer  or  agent  of  the  corporation  who  is  not  an  authorised  altorney  at  law. 

There  is  a  distinction  between  representation  of  an  individual  and  of  a 
corporation  in  judicial  proceedings.  An  individual  can  represent  himself,  hut 
a  corporation  can  only  act  through  its  agents.  This  is  the  liasis  for  the  rule 
adhered  to  by  most  courts  that  a  corporation  can'  i>nly  )»c  represent  cd 
in  judicial  proceedings  by  ait  authorized  attorney  at  law.  See  the  case  of 
Short2  V.  Farrell,  193  Atl.  20. 

1  refer  you  to  the  case  of  State  ex  rel.  Daniel,  Attorney  General,  v. 
Wells.  S  S.  E,  (2d  Ser. )  181.  decided  by  the  Supreme  Court  of  South  Caro- 
lina. This  case  involved  substantially  the  same  question  as  propoimdcd  hy 
you.    The  following  is  from  the  opinion  of  the  Cbun: 

"  *  *  *  'A  natural  person  mav  present  his  own  case  in  court  or  elsewhere, 
atthoiigh  he  is  not  a  licensed  lawyer.  A  corporation  ts  not  a  natural  person, 
It  is  an  artificial  entity  created  by  law.  Being  an  artiltcial  entity  it  cannot 
appear  or  act  in  person.  It  mnst  act  in  all  its  affairs  through  agents  or 
reiiresentatives.  In  legal  nmtters,  it  must  act,  if  at  all,  through  licensed  at- 
torneys.' " 

In  deterniining  whether  a  corporation  must  be  represented  hy  an  authorised 
attorney  in  matters  before  the  industrial  commissioner  or  a  deputy  commis- 
sioner, it  is  imiKjrtant  to  distinguish  between  matters  handled  hy  the  indus^ 
trial  commission  or  the  deputj'  contmissioncr  in  an  adinini.strativc  capacity 
and  matters  which  are  essentially  judicial  in  character.  Corporations  may  be 
represented  by  agents  who  are  not  attorneys  in  all  purely  administrative  mat- 
ters. Wlien,  however,  a  matter  is  to  1>e  heard  Ijcfore  a  deputy  commissioner 
or  the  commission,  acting  in  a  judicial  capacity,  corporations  must  be  repre- 
sented hv  dulv  licensed  attorneys. 
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October  19,  1940— 0-962. 
FLORIDA  CHILD  LABOR  LAWS— SECTION  S9S0. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  October  Uth.     You  state: 

"Section  5950  of  the  Florida  Child  Labor  Laws  contains  the  folio  wing 
provision  : 

"' — no  person  irnder  twenty-one  >ears  of  age  shall  he  emplojed,  (ler- 
milled  or  suffered  to  work  in.  about  or  in  connet'tion  witli  anj'  poolroom,  bil- 
liard room,  brewery,  saloon  or  bar-room  where  intoxicating  liquors  are  manu- 
factured or  sold.' 

"Section  18  of  Chapter  1841J,  Acts  of  1937.  provides: 
"  '  Compensation  and  death  benefits  as  provided  by  the  Workmen's  Com- 
pensation l^w  shall  he  double  the  amotrnt  otherwise  payable  if  the  Commis- 
sion determines  that  the  injured  employee  at  the  time  of  the  accident  is  a 
minor  employed,  permitted  or  suffered  to  work  in  violation  of  any  of  the 
provisions  of  the  Child  Lahor  Laws  of  Florida.  The  employer  alone  and  not 
the  insurance  carrier  shall  be  liable  for  the  increased  compensation  or  in- 
creased death  lienetits  provided  for  by  this  section.  Any  provisions  in  an 
insurance  policy  undertaking  to  protert  an  employer  from  such  increased 
liability  shall  be  void.'" 

Vou  request  me  to  give  you  an  opinion  as  to  whether  or  not  an  employee 
tntder  the  age  of  twenty-one  years  emploj-ed  by  a  hotel  where  a  bar-room  is 
also  operated  comes  within  the  meaning  of  the  above  quoted  provision  of  our 
Statutes  although  such  employee  is  not  employed  in  the  bar-room  itself. 

In  reply  I  wwh  to  advise  that  under  date  of  November  2nd,  1939.  I  held 
that 

"  *  "  '  the  Legislature  intended  by  the  enactment  of  Paragraph  (j)  of 
Section  U  of  Chapter  16774,  to  change  the  prohibition  contained  in  Section 
S950  (4027),  Compiled  General  Laws,  to  the  extent,  but  only  to  the  extent 
that  it  is  not  imtawful  for  persons  licensed  as  retail  vendors  under  the  pro- 
visions of  Subsection.'!  m,  IV.  V,  VT,  VIT,  and  VllVi  of  Section  5  of  Chap- 
ter 16774.  to  employ  persons  under  the  age  of  twenty-one  years,  whose  dis- 
abilities fif  non-age  have  been  removed,  to  work  in  the  place  of  business  of 
such  licensed  retail   vendors." 

I  am  also  of  the  opinion  that  said  Paragraph  (j)  of  Section  11  of  Chap- 
ter lfi774,  changed  the  prohibition  contained  in  Section  5950  further  to  the 
extent  that  it  is  not  unlawful  for  minors  to  work  in  a  separate  place  of  busi* 
ncss  of  an  employer  where  .-iaid  place  of  business  has  no  connection  with  nor 
is  the  emploiee  required  to  perform  *iy  services  in  the  bar-room.  .^S  I  said 
in  the  opinion  of  November  2,  1939.  "the  intent  of  said  enactment  was  to  pro- 
tect and  safeguard  persons  under  the  age  of  twenty-one  years  from  effect  of 
the  recognised  evil  influence  of  such  places."     1  think  it  was  the  intention  of 


BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL         373 


STATE  OFFICERS  —  Florida  Industrial  Commission 

ihe  l-tgislature  iu  view  of  Paragraph   (j )  of  Section  11  of  Cliaptcr  16774  tu 

only  prohil)it  tlic  employment  of  minors  "to  work  in  places  of  liiisincss"  where 
liqtior  is  actually  sold,  antl  the  Legislature  dit!  not  ititeotl  t<>  proliiliit  a  person 
from  working  in  a  hotel  althougli  such  hotel  operates  a  bar-room  where  such 
person  has  no  duties  to  jjerforni  in  eonncction  with  said  bar-rtnini. 

1  therefore  hold  that  an  employee  under  the  age  of  twenly-imc  vears  em- 
ployed by  a  hotel  where  a  bar-room  is  also  operated,  docs  not  conic  within 
the  provisions  of  Section  5950  of  the  Compiled  General  Laws  where  such 
employee  is  not  emptoyed  in  the  bar-room  itself  and  has  no  duties  to  perform 
in  connection  therewith. 

NovenilJer  7.  lytO— 0-982. 

RESIGN' ATI  OX  OI'  CHAIRMAN  AND  MEMBER  ML*  ST  tIK 
ACCEPTED  BY  GOVERXOR  TO  BE  El'EECTIVE 

DiHir  Sir; 

This  will  acknowledge  receipt  of  jour  letter  of  .VnveralHir  6th.  You 
state : 

"I  have  heretofore  submitted  my  resignation  as  Chairnan  and  Metnber 
of  the  Elorida  Industrial  Commision  to  the  Governor  to  Ite  effective  Xovcnilier 
1,  1<J40,  which  resignation  i  am  advised  has  not  yet  In-en  accepted. 

"An  emergency  exists  in  that  the  Chairman  is  tin-  only  memlier  of  the 
Commissifin  certified  in  Washington  to  sign  papers  pertaining  to  the  transfer 
of  Federal  funds  from  one  account  to  the  other," 

Von  request  my  opinion  as  to  whether  or  not  you  are  "authorised  to  per- 
form the  duties  pertaining  to  transfer  of  funds  from  one  account  to  another. 
the  approval  for  payment  of  vouchers  representing  expenses  incurred  in  the 
administration  of  the  Unemployment  Compensation  Division,  the  Florida  Slate 
Employment  Service  and  the  Workmen's  Compensation  Division  of  the  Com- 
mission," until  your  resignation  shall  be  accepted  by  the  Governor. 

The  only  case  I  can  lind  that  Iwars  any  similarity  to  the  question  involved 
that  has  l)cen  passed  upon  by  our  Supreme  Court  is  the  case  of  State  v.  Craw- 
ford, 79  So.  875.    There  the  Court  said : 

"  *  *  *  Section  2yS  of  the  General  Statutes  of  190(»  cnuuveratcs  the  variouii 
methods  by  which  offices  may  lie  vacated,  the  seconcl  of  which  is  'by  his  resig- 
nation.' The  law  is  silent  as  to  whether  or  not  such  resignation  most  be  ac- 
cepted by  the  Governor.  If  his  acceptance  is  necessary,  it  may  l>c  orally  or 
in  writing,  or  it  may  Iw  shown  by  the  perforntance  by  the  Coventor  of  an 
official  act  which  it  would  not  lie  his  duty,  and  which  he  would  have  no  right, 
to  perform,  unless  a  vacancy  had  occurred  by  resignation ;  and  where  such  an 
act  is  shown  to  have  t)cen  performed  by  him,  it  may  be  equivalent  to,  and 
conclusive  of,  an  acceptance  of  the  resignation. 

"In  this  instance  he  issued    a  commission  to  Weaver  to   hold  the  pificc 
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'until  the  qtialitication  of  iiis  successor,  who  niay  be  chosen  at  the  eiisiiiug 
general  eltctiun'  *  *  *.  The  coniniissioii  in  this  case  was  such  as  should 
have  Ijeet)  issued  only  in  case  of  a  vacancy,  and  is  in  accordance  with  liic  law 
governing  the  tilling  of  vacancies  *  *  +  ," 

The  Supreme  Court,  therefore,  did  not  say  that  it  was  necessary  for  the 
Gt>\'i;mor  to  acctjit  a  restgnatiOTi  in  order  for  it  to  he  effecti^'e,  sitice  under 
the  facts  in  that  case  the  Governor  did  an  act  which  would  have  heen  incon- 
sistent with  the  theory  that  he  had  not  accepted  the  resignation  of  the  office 
holder.  This  case  is  therefore  not  wholly  in  poirU  with  the  cjuestion  under 
consideration. 

I  have  turned  to  the  general  law  upon  the  subject  as  decided  by  other 
courts  that  had  considered  a  like  situation  and  I  find  that  the  Supreme  Court 
of  the  United  States  in  the  case  of  Edwards  v.  U.  S.,  103  L'.  S.  471,  if)  I>,  cd. 
314,  said : 

"As  civil  officers  are  appointed  for  the  purpose  of  exercising  the  funclitMis 

and  carrying  on  the  operations  of  government,  and  maintaining  puhlic  order, 
a  political  organisation  would  seem  to  lie  imiierfect  which  should  allow  the 
depositaries  of  its  power  to  throw  off  their  rcsponsihilities  at  their  own  pleas- 
ure. This  certainly  was  not  the  doctrine  of  the  common  law.  In  England 
a  person  elected  to  a  municipal  office  was  ohhged  to  accept  it  and  perform  its 
duties,  and  he  suhjccted  himself  to  a  penalty  hy  refusal.  An  office  was 
regarded  as  a  burden  which  the  appointee  was  imund,  in  the  interest  of  the 
community  aiid  of  good  government,  to  bear.  And  front  this  it  followed  of 
course  that,  after  an  office  was  conferred  and  assumed,  It  could  not  be  laid 
down  without  the  consent  of  the  appointing  power.  This  was  required  in 
order  that  the  public  interests  might  suffer  no  inconvenience  for  the  want  of 
public  servants  to  execute  the  laws.  And  in  view  of  the  manifest  .spirit  and 
intent  of  the  laws  alwve  cited,  it  seems  to  us  apparent  that  the  common-law 
requireirent— namely,  that  a  resignation  must  he  accepted  beftire  it  can  be 
regarded  a.s  comjdete — was  not  intended  to  be  abrogated.  To  ho!d  it  to  be 
abroitaied  would  enable  every  office- fiolder  to  throw  off  his  official  character 
at  will,  and  leave  the  community  unprotectetl.  We  do  not  think  that  tliis  was 
the  intent  of  the  law." 

The  rea.son  given  in  this  case  is  so  clear  and  logical  and  since  it  emanates 
from  such  high  authority,  I  feel  I  shoidd  follow  the  same.  Your  question  is 
accordinglj-  answered  in  the  affinnativc,  i.  e.,  that  you  are  authorized  to  per- 
form the  dttttes  incident  to  your  office  until  your  resignation  shall  have  l)een 
accepted  by  the  Governor. 
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Deccnilier  3.  IWO-U-IOOO 

WORKMEN'S  COMPKNSATrON  ACT-DUPRKE  ESTATE— STATUS 

OF  EMPLOYEES  OR    ATTENDANTS    ENGAGED    IN 

CONDUCTING     FOR     PL'BLIC    L'SF, 

G''ntk'tncn: 

From  the  correspondence  received  from  you  under  date  of  Nnvcsttlirr  11, 
1940,  it  appears  that  J.  W.  Dviprce  owns  a  scenic  country  estate.  He  intentU 
to  open  the  grounds  and  buildings  to  the  |)uhlic.  charging  adniiKMon  fee,  and 
to  operate  the  enterprise  in  much  the  same  manner  as  Cypress  (.lardens  is 
oi>eratcd.  There  will  t>e  employed  live  or  si\  attendants  to  keeij  itp  titc 
grounds  and  Inii! dings  antl  also  to  show  the  place  to  the  puhhc.  Your  query 
is :  Would  this  employment  come  within  the  scope  of  our  Workmen's  Com- 
pensation Act? 

Section  2  of  Chapter  18413,  Acts  of  1937  insofar  as  the  same  is  here 
pertinent,  provides  that 

"The  term  'employment'  includes  ♦  •  *  alt  private  employmetns  in  which 
three  or  more  employees  are  regularly  employed  in  the  same  liusincss  or  estali- 
Ifshment,  except  *  '  *  ,  agricultural  and  horticultural  farm  lalwir,  •  •  »  ; 
which  is  hereby  defined  as  Including  *  *  ♦  all  lahor  etnploycd  in  the  production 
and  handling  of  agricultural  and  horticultural  prtxluas  in  their  tiatnral  or 
fresh  state  and  whether  the  same  he  engaged  in  picking,  gathering,  harvesting, 
processing,  packing,  canning  or  handling  thereof,  or  in  the  hauling  nf  same 
from  t!)e  grove  or  field  to  the  packing  house  or  cannery," 

In  construing  this  statute,  the  words  used  mvist  \x  given  their  ordinary- 
meaning, 

II  is  my  opinicFn  that  the  phrase  "agricultural  and  horticultural  farm 
lalKir"  would  include  all  lalwrers  employed  hy  Duprec  to  grow  and  cultivate 
the  plants,  trees,  grasses  and  shruhs  located  on  this  estate.  Hill  r.  iJfifrtjia 
Castiafty  Co.,  45  S.  tf.  (2d)  566.  However,  I  am  of  tlie  opinion  that  the 
attendants  emjsloyed  to  conduct  the  public  through  the  groiuids,  clean  up  the 
pretnises  in  preparation  for  future  puhlic  visitors,  or  any  other  type  of  work 
not  directly  related  to  or  forming  component  part  of  the  profluction  or  handl- 
ing  of  agricultural  or  horticultural  products,  arc  not  included  in  the  exception 
set  out  in  Section  2  of  Chapter  18413,  Acts  of  1937. 

Dcccmher  3,  1940—0-1001. 

WORKMEN'S  COMPENSATION  ACT— LANDSCAPING  AS 
HORTICULTURAL  FARM  LABOR  EXEMPT 

GcHflemcn: 

In  your  letter  of  Novemlwr  21.  1940,  you  state  that  one  Harry  Earlr  is 
engaged    in    the    business    of    landscaping.    You    request    my    opinion   as    to 
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whether  or  not  one  etif^aged  in  the  liusiness  of  landscaping  is  exempt  from 
the  provisions  of  the  Workmen's  Compensation  Act. 

Section  2  of  Chapter  IS413,  Acts  of  1937,  defines  "emptoyment"  as  all 
private  emplovinents  in  which  three  or  more  emtiloyces  are  regularly  employed 
in  the  same  business  or  establishment  except  "agricultural  and  horticultural 
farm  labor."  The  exception  is  further  defined  as  inctiuling  "all  lal«)r  em- 
ployed in  the  production  and  handling  of  agricultural  and  horticnltnral  prod- 
ucts." 

In  determining  whether  or  not  landscaping  is  horticultural  farm  labor, 
it  is  necessary  to  ascertain  the  exact  meaning  of  the  word  "horticulture." 
This  term  may  be  detined  as  "the  cultivation  of  a  garden  or  orchard,  the 
science  and  art  of  growing  fruits,  vegetables  and  fhni^en  or  oniatiienlal 
tilauts,"     Webster's  AVw  International  Dictionary. 

I  am  of  the  opinion,  therefore,  that  the  business  of  landsca]iiug,  insofar 
as  it  involves  the  actual  growing  or  handling  (if  plants,  trees,  shruhs,  tlowers 
or  graiises,  is  a  form  of  horticultural  farm  labor,  and,  therefore,  exempt  from 
the  provisions  of  the  Act. 

December  J,   194&-O-1001 

tJNEMPLOYMENT    COMPENSATION'    LAW— TURPEXTfNF. 
FARMERS  AND  NAVAL  STORES  OPERATORS  ARE 
AGRICULTURAL  LABOR  AXD  XOT  E.\ TITLED 
TO  BENEFITS  UNDER  LAW 

GeiitlcmfK : 

This  is  in  reply  to  your  letter  of  November  19,  1940,  in  which  you  ask  to 
he  advised  as  to  whether  or  not  under  the  provisions  of  the  Florida  Unemploy- 
ment Compensation  Law,  turpentine  farmers  and  naval  stores  operators  who 
IKaid  Unemployment  Compensation  contributions,  are  entitled  to  a  refund 
thereof  under  the  provisions  of  Section  15  F  of  that  Act.  You  also  ask  to 
Ijc  advised  as  to  whether  or  not  workers  so  employed,  are  entitled  to  Un- 
employment Compensation  bcnctits. 

Since  wages  paid  for  "employment"  is  the  basis  for  { 1 )  contributions  by 
the  employer  and  (2)  benefits  to  the  employee,  the  answer  to  both  questions 
depoKls  upon  whether  or  not  turpentine  farming  and  naval  stores  operations 
constitute  "employment"  within  tlie  meaning  of  the  Florida  Unemployment 
Compensation  Law.  Agricultural  labor  is  not  "employment"  as  defined  in  the 
Florida  Unemployment  Compensation  Act.     See  Section  3  VI    (a)    thereof. 

In  the  case  of  United  States  v.  Turner  Tur/'cfitine  Company.  Ill  Fed, 
(2)  40<i,  the  Circuit  Court  of  Appeals  for  the  Fifth  Circuit  held  that  labor 
the  Circuit  Court  of  Appeals  for  the  Fifth  Circuit  held  that  labor  performed 
in  the  production  of  gum  from  oleoresin  by  a  scarification  of  living  pine  trees 
and  its  processing  into  giim,  spirits  of  turpentine  and  gum   resin  was  "agri- 
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cultural  labor"  within  the  meaning  of  the  Federal  Social  Security  Act.  and 
hence  was  exempt  froni  the  taxing  provisions  thereof. 

Section  3  VI  (i)  of  the  Florida  Unemjiloytnent  Compensation  law  pro- 
vides that  the  term  "employment"  shall  not  include  "any  employer,  employ- 
ment, or  service  which  is  not  included  within  the  operation  of  Title  IX  of 
the  Federal   Social  Security  Act,  or  ameodments  thereto." 

The  labor  described  in  the  aforementioned  case  was  held  not  to  !«.■  within 
the  optratictti  of  Section  IX  of  the  Federal  Act.  Therefore,  by  reas<tn  of 
Section  J  VI  (i),  such  labor  is  not  within  the  operation  of  the  Florida  I'n- 
employnicnt  ComKisation  law.  I  am,  therefore,  of  the  opinion  thai  the 
Florida  Act  does  not  require  contributions  to  l>e  made  by  the  employer  of 
.liuch  labor,  and  that  refunds  thereof  may  be  made  pursuant  to  the  provisions 
of  Section  15  F.  I  am  also  of  the  opinion  that  workers  per  forming  such  labor, 
are  not  entitled  to  benelits  under  the  provisions  of  the  Floridit  .^ct. 

December  4,  1940— O-I0()fi. 

VVORKME\"S    COMPENSATION     ACT— INDEPEXDENT    CON- 
TRACTORS—EMPLOYEES—BOOTBLACKS 

Dfar  Sir: 

This  is  in  reply  to  your  request  for  an  opinion  in  which  ynu  state: 

"The  owner  of  a  barber  shop,  wherein  three  barbers  are  employed  by  ihc 
owner,  also  allows  a  bootbbck  to  operate  exclusively  in  his  shop.  The  boot- 
black buys  all  of  his  materials  .liuch  as  shoe  polish,  shine  ragK,  vttr.  The  Iniot- 
black  receives  his  compensation  for  the  work  performed  from  the  i>atrons  of 
the  shop  who  hires  fiim  to  shine  (heir  shoes,  and  the  owner  of  the  sbo|i  fur- 
nishes the  bootblack's  shoe  shine  stand  or  chair  without  cost  to  the  lxK>t- 
black.  However,  the  bootblack  must  perform  the  services  ordinarily  per- 
formed by  a  porter  for  the  right  to  operate  within  the  barber  shop,  that  is, 
he  must  sweep  the  floor,  keep  the  barlter  shop  clean,  remove  the  aprons  irom 
the  patrons,  and  do  other  chores  as  directed  by  the  owner  of  the  shop.  The 
bootblack  must  perform  services  for  all  patrons  of  the  shop  at  their  rc<jitest. 
He  is  also  ttnder  the  direction  and  control  of  the  owner  of  the  shop  as  m  the 
hours  he  must  be  available  to  perform  such  services." 

Section  2  (2)  of  the  Florida  Workmen's  Compensation  Act  provides  as 
follows ; 

"The  term  'employee'  means  every  person  engaged  in  an  einployn»ent  under 
any  appointment  or  contract  of  hire  or  apprenticeship,  express  or  implied, 
oral  or  written,  including  aliens,  and  also  including  minors  whether  lawfully 
or  unlawfully  employed,  but  excluding  indepenrlcnt  contractors  and  exclud- 
ing persons  w*hose  employment  is  both  casual  and  not  in  the  course  of  the 
trade,  business,  profession  or  occupation  of  his  enptoyer." 
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I  am  of  tile  opinion  that  tKe  IxjotWack  is  an  employee  of  the  barber  shop 
within  the  meaning  of  tlie  Workmen's  Compensation  Act,  See  my  opinion 
dated  November  3,  1939,  holding  golf  caddies  paid  by  the  pJayers  to  be  em- 
ploj'ees  of  the  Golf  Club. 


BIENNIAL. REPORT  OF  THE  ATTORNEY  GE»JBRAL         37fl 
SECTION  2S 

State  Officers  —  Florida  Securities  Commission 

Jamiary  23.  1939—0-12. 

SECURITIES— WHEN    PROOF   OK    EXEMPTION    REQUIRED 

Gcntlemeyt: 

You  cAII  m\-  attention  to  Sectioiis  3  and  4  of  Chapter  172S3,  Laws  of 
Florida,  Acts  <if  1935,  which  enunitratc  and  clefine  certain  securities  and 
transactions  exempt  from  the  provisions  nf  the  Florida  Securities  Aet,  You 
request  my  opinion  as  to  whether  the  Commission  has  attthority  to  irquire  all 
issuers  taking  advantage  of  such  exemptions  to  first  prove  such  cKcmplions 
by  lititrg  a  (jetilion  with  ihe  Commission  setting  forth  the  facts  sliowing  (icti- 
tioner  entitled  to  the  exemptions  claimed. 

In  the  absence  of  any  such  specific  rec|Uiremcnt  contained  in  ttic  Matute 
and  in  the  further  ahsencc  of  any  provisions  antbortzing  the  Commission  lo 
adopt  rules  and  regulations  in  respect  to  this  siihjcct,  it  is  mj'  opinion  that  the 
Commission  cannot  preserilw  such  a  reqijirement.  Section  13  of  Chapter 
14899.  Laws  of  norida,  Acts  (if  1931  relates  only  to  (he  Imrden  of  proof  in 
certain  proceedings  therein  referred  to  anti  would  tiot  support  the  action  pro- 
posed to  he  taken  hy  the  Commission  with  regard  to  proving  exemptions, 

April  11,  1939— 0-146. 

SECURITIES— ISSUER   EXEMPT   FROM    REGISTRATION    NOT 
REQUIRED  TO  QUALIFY  AS  DEALER 

Gentlemen: 

This  is  in  reply  tii  your  letter  of  April  3  in  which  y«)u  request  in>  opinion 
as  to  whether  or  not  the  issuer  of  a  security  that  is  exempt  from  registration 
by  the  provisions  of  Section  3,  Chapter  17253,  Laws  of  Florida,  Acts  of 
1935,  who  is  selling  such  security,  is  a  dealer  un<Ier  the  provisions  of  Section 
6  of  that  Act,  and  as  such  required  to  register. 

I  call  your  attention  to  the  following  jirovisicm  contained  in  Section  6  of 

the  ahove  named  Act : 

"Any  issuer  of  a  security  required  to  be  resist ered  under  the  (trminoHt  of 
this  Act.  selling  such  securities  except  in  exempt  transactions  as  defined  in 
Section  5  hereof,  shall  I>e  deemed  a  dealer  within  the  meaning  of  this  Section 
11   and  required  to  comply  with  all  the  provisions  hereof."     (Italics  ours.) 

The  statutory  provHsion  above  set  forth  would  enlarge  the  definition  of  a 
"dealer"  appearing  in  subsection  (4)  of  Section  I  of  said  Chapter  I725J  so  as 
to  include  the  issuer  of  securities  retjuired  to  l>e  registered  under  the  pro- 
visions of  the  Uniform  Sale  of  Securities  Act,  who  sells  said  securities  c«i 
his  own   behalf   in   transactions   other   than   those  spccilkally   defined   to   In* 
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"exempt  transactions"  under  the  Act.     In  determining  whether  an  issuer  must 
register  as  a  "dealer"  we  apply  the  following  tests : 

1.  Are  the  securities  which  he  issues  subject  to  registration? 

2.  Are  the  transactions  in  which  the  seamtics  are  sold  "exempt  trans- 
actions" as  dctined  in  the  Act? 

If  the  answer  to  the  first  question  is  in  the  affirmative  and  the  second 
question  in  the  negative  the  issuer  must  register  as  a  "dealer."  If  either  the 
answer  to  the  first  question  is  in  the  negative  or  the  second  question  the 
affirmative,  the  issuer  is  not  required   to  qualify  as  a  "dealer.'' 

August  4,   1939— 0-4I2. 

SECURITIES— LAND     RENTAL     AGREEMENT     PROVIDING     FOR 

MANAGEMEN'T  AND  DIVISION  OF  NET  PROFITS 

AS  CONSTITUTING  "SECURITY" 

GettUcJiU'}s: 

You  submit  tor  my  consideration  a  copy  of  a  rental  contract  relating 
to  land  located  tn  Cuba. 

Under  the  terms  of  the  contract,  the  investor  pays  a  designated  amount 
as  rental  for  specifically  described  lots.  Eighty  per  cent  of  the  amount  so 
paid  is  to  be  placed  in  a  fund  to  be  used  exclusively  for  the  development  of 
the  lots  so  rented  and  other  lots  in  the  tract.  The  particular  lots  may  be  de- 
veloped scparatelj-  or  t(^;ether  with  other  lands  and  the  proceeds  pooled. 
The  investor  receives  one-half  of  the  net  income  and  the  companv-  managing 
the  properties  receives  the  other  one-half. 

This  rental  agreement  is  essentially  different  from  an  ordinary  agreement 
to  rent  property,  such  as  we  find  in  the  course  of  usual  business  trancactions. 
The  substance  of  the  contract  is  that  it  is  to  be  an  investment.  The  in- 
vestor rents  the  land  not  because  he  has  any  idea  of  living  on  it.  but  because 
he  has  expectation  of  receiving  a  profit  therefrom  by  reason  of  the  manage- 
ment of  the  proiierty  under  the  terms  of  the  contract. 

The  contract  under  consideration  does  not  differ  fundamentally  from 
those  considered  in  the  cases  of  Kerst  v.  Nelson,  213  N.  W,  904,  54  A.  L.  R. 
495,  and  State  v.  Agey,  88  S.  E.  826. 

Insofar  as  the  provisions  relating  to  management  and  sharing  of  profits 
are  concerned,  they  do  not  differ  essentially  from  the  "partnership  profit- 
sharing  agreement"  and  "guaranteed  re-sale  lea.se  agreement"  which  were 
determined  to  be  securities  by  the  Supreme  Court  of  Florida,  in  the  case  oi 
Ryan  v.  State,  174  So.  138. 

It  is  my  opinion  that  the  contract  which  3'ou  submitted  is  a  security 
within  the  definition  contained  in  Section  1  of  Chapter  19190,  Laws  of  Florida;, 
Acts  of  1939,  being  an  "investment  contract,  or  beneficial  interest  in  title  to 
property,  profits  or  earnings,  interest  in  or  under  a  profit-sharing  or  partici- 
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pation  agreement  or  scheme."  To  Ije  eligible  for  sale  in  Florida,  such  con- 
tracts must  1m:  registered  with  the  Florida  Securities  Commission  pursuant 
to  ihe  provision  of  the  Uniform  Sale  of  Securities  Act. 

I>eceml>er    12.    1939--0-673. 
UNIFORM  SALE— TRANSACTION  CONSTITUTING  SECURITY 
Cenltemen: 

Yon  jointly  request  my  opinion  with  regard   to  the    following  problem : 

"A,"  a  dealer  in  ice-cream  machines,  approadies  "B,"  an  indiviikial  i^hu 
lias  or  can  get  $721.00  or  any  multiple  thereof,  and  sells  to  "B"  one  or  more 
ice-cream  manufacturing  machines  for  $721.00.  "B"  has  no  use  for  a  marhinc 
and  "A"  agrees  to  place  the  same  in  a  drug  store  or  candy  store  owned  by 
"C"  at  no  cost  to  "C."  "C"  enters  into  a  contract  with  "D."  a  dairy  com- 
pany, and  ont  of  each  $1.00  paid  by  "C  to  "D"'  for  ice-cream  mix,  "IV 
remits  35  cents  to  "B." 

It  is  niy  opinion  that  the  transaction  above  set  forth  would  constitute  the 
sale  of  a  "security"  within  the  defirititHi  set  forth  in  Section  1  of  the  Uni- 
form Sale  of  Securities  .\ct,  as  amended.  This  would  not  be  simply  the  sale 
of  an  ice  cream  manufacturing  machine.  It  would  l>e  the  sale  of  such  a 
machine  in  connection  with  an  additional  agreement  on  the  i<ar\  of  the 
vendor  concerning  the  use  thereof,  which  may  resttlt  in  profit  to  the  purchaser. 
From  a  practical  standpoint,  it  would  lie  simply  the  investment  of  $721.00 
in  an  enterprise. 

The  contract  on  the  part  of  "A"  to  place  the  ice  cream  manufacturing 
machine  iti  a  drug  store  or  candy  store,  with  jjart  of  the  proceeds  i>ai(l  for  ice 
cream  mix  to  Ite  remitted  to  the  purchaser  of  the  machine  is  an  "invest- 
ment contract"  and  therefore  a  "security"  under  the  provisions  of  our  law. 

January  23.    19J*— O-ll. 
FEES— ALLOWANCE  ON   CREDIT 

CcntlcfHen : 

This  is  in  reply  to  lour  letter  of  January  20.  You  state  tliat  in  tlic  [>ast 
it  ha.1  been  the  policy  of  the  Florida  Securities  Commission  to  make  no  re- 
fund of  fees  paid  on  tiling  an  application  for  registration  of  securities  when 
such  registration  is  denied  or  the  application  dismissed,  hut  in  instances 
where  the  Commission  issues  a  permit  for  less  than  the  amount  rnjuested 
the  Commission  has  allowed  the  applicant  a  credit  to  be  applied  on  any  stih- 
seqnent  application  that  might  be  tiled  by  the  applicant.  For  example,  if 
an  applicant  should  apply  for  permission  to  sell  $100.0tX)  worth  of  securities 
and  should  pay  his  fees  based  on  that  amount  and  the  Seen ri ties  Commission 
should  permit  him  to  file  only  $50,000  worth,  he  would  have  a  credit  to  t»e 
applied  toward  any  future  application  to  the  extent  of  the  fees  paid  liased  on 
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the  $50,(HI0  worth  of  securities  not  authorizec!  to  lie  issued  in  the  tirst  tnstante. 
So  Icing  as  the  credit  is  allowed  only  on  the  ideiitieal  issue  of  seairities 
for  which  ain>lication  was  orig^inally  made  the  subsequent  application  could 
Itigiially  \iv  cimstmed  as  coming  within  the  scope  of  the  original  application. 
For  that  reason  the  practice  of  allowing  sucli  credits  in  siidi  restricted 
instances  won  Id  in  my  opinion  lie  proper. 

April    17,   ]y40— 0-784. 

Sr^CURlTIP-S— CONSTRUCTION    OF  LAW  RE:   DEPOSIT  TO 
QUALIFY   AS   DEALER— WITHDRAWAL 

N'tm  reqnest  my  opinion  with  regard  to  substantially  the  followinij  f;icts: 

A  dealer  in  mntstcipal  securities  has  heretofore  qnaliiied  as  such,  pur- 
suant to  Section  3  of  Chapter  16174,  .Acts  of  1933,  as  amended  liy  Section  9, 
Chapter  17253,  Acts  of  1935,  hj'  depositing  with  the  I'-lorida  Securities  Ci>ni- 
mission  securities  to  I  lie  value  of  $2500.00.  This  dealer  now  desires  to  sub- 
stitute for  said  deposit  a  personal  surety  l)ond  as  permitted  under  the  [iro- 
dsions  of  that  section.  The  dealer  desires  to  immediately  withdraw  the 
securitie."!  so  deposited,  and  insist,^;  that  he  cannot  be  retpiired  to  leave  the 
securities  on  deposit  for  a  period  of  one  year  as  prescribed  in  Section  2  of 
Chapter  16174,  Acts  of  1933. 

The  purpose  of  Section  3  is  to  reduce  the  amount  of  the  bond  to  lie  re- 
quired of  dealers  in  tnunicipal  securities  to  $2500.00  and  to  i)crniit  the  tiling 
of  a  personal  bond  for  that  antount,  in  lieu  of  a  deposit  of  securities,  cash, 
or  a  surety  liond.  The  provisions  of  Section  2,  requiring  securities  to  remain 
on  deposit  for  a  period  of  one  year  after  the  e,\piration  of  the  term  for  which 
the  de[>osit  was  made,  apply  '"  tl't  deposit  of  securities  made  pursiiant  to 
Section  3.  It  therefore  follows  that  the  Florida  Securities  Commissiim  has 
a  right  to  retain  such  a  deposit  of  securities   for  a  one-year  periotl. 

This  would  not  result  in  requiring  both  a  deposit  of  securities  and  a  surety 
l)ond  ciKiTttii/  the  lamc  period.  The  liability  under  a  surety  bond  would  Ije 
only  for  the  current  license  jieriod  and  the  liahility  of  the  dep<;>sit  woidd  he 
tjnly   for  the  preceding  license  jieriixl. 

It  is  my  opinioti,  however,  that  the  Florida  Securities  Commission  has  the 
discretion  to  authorize  the  suhstitiilion  of  a  surety  bond,  cither  personal  or 
one  executed  by  a  surety  company,  for  securities  on  deposit,  so  long  as  the 
bond  on  its  face  discloses  the  liahility  of  principal  and  sureties  for  the  license 
jicriod  for  which  the  deposit  of  securities  was  origitially  made.  In  exercising 
this  discretion,  however,  the  I'^lorida  Securities  Commission  should  take  every 
reasonable  precaution  to  see  that  the  rights  of  the  public  are  protected. 
If,  for  instance,  it  appears  that  claims  have  been  or  will  be  asserted  against 
the  deposit,  the  Florida  Securities  Commission  would  hardly  he  justified  in 
permitting;   a   bond   to  l>c  substituted    for  a    deposit  of   marketable   securities 
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untess  payment  can  he  enforced  under  that  bond  as  rL*adil>   as  it  coiild  Iw 
enforced  against  the  deposit  of  securities. 

October  18,  1V40— 09SB. 

UNIFORM    SALE    OF    SECIRITIES    ACT— WITHDRAWAL    OI' 

SKCURITIES  DKPOSITKD  I\    ESCROW   LNl>[:k      SIvC- 

TION     14     I'OR    CANCELLATION'     TO     RfCDUCK 

LVIPAIRMENT     OF     CAPITAL     STOCK 

iientli'tiifit: 

Ynu  call  my  attention  to  substajitially  the  following  facts;  Registration 
Ijy  f|iialiheatron  was  effected  with  regard  to  2500  shares  of  a  certain  ccri'""- 
tioM.  Under  Section  14  of  the  Cnifonn  Sate  of  Securities  Act.  750  shares 
which  have  Iteen  issuett  to  the  president  of  the  corporation  as  consideration 
for  an  assignment  hy  him  to  the  corporation  of  a  sales  agrccnietW,  were  de- 
posited in  escrow.  In  order  to  overci>me  an  impainucnt  of  the  capital  st(R"k, 
the  presiilent  now  requests  the  Commission  to  allow  him  to  withdraw  the  7S0 
shares  so  that  they  may  he  cancelled  and  the  ontstandinR  capital  Mock  In." 
reduced  by  that  amount.  Such  stock  will  not  be  rdssned  without  the  con- 
sent of  the  Conjmission  and  not  until  such  time  as  all  other  stockhiildcrs  who 
have  paid  for  the  stock  in  cash  shall  have  tieen  paid  from  earnings  dividends 
aggregating  not  less  than  b%.  Such  slock  will  not  be  reissued,  in  any  event, 
unless  the  suri'lus  of  the  company  will  warrant  such  reissuance.  You  request 
my  opinion  with  regard  to  whether  the  stock  may  be  so  withdrawn  for  can- 
cellation. 

The  purpose  of  Section  14  was  to  prevent  those  who  obtained  their  slock 
in  exchange  for  intangible  assets  from  sharing  on  an  etitial  basix  with  those 
who  had  purchased  their  stock  with  cash,  imtil  such  time  as  the  bnsiness  eirter- 
prise  has  begun  to  make  substantial  prolits.  There  is  nothing  in  Section  14 
wljich  would  prevent  the  withdrawal  of  stock  from  escrow  for  the  sole  purjtosc 
of  cancelling  same. 

November  19,    1940— 0.<«tf>. 

UNIFORM  SALE  OF  SECURITIES  ALT:— PAYMENT  OF  l-UI.L  COM- 
MISSIOX  AUTHORIZED  IN'  TRANSACTION  FOR  PURCHASE 
OF  STOCK  WHEN  PART  PAID  IN  CASH  AND  BAL- 
ANCE EVIDENCED  BY   PROMISSORY  NOTE 

Oentti'iiu-n : 

In  your  letter  of  November  13  yoo  state  that  an  issuer  of  certain  sci-ar 
ilics  has   followed  the  practice,  in  some  instances,  of   receivinp  payment   for 
said  securities  partly  in  cash,  with  the  balance  due  evidenced  hy  a  promissory 
note,  the  stock  purchased  being  pledged  as  security    for  the  note.     You   re- 
quest  my   opinion   as   to   whether  such   transactions  are   closed   transactions 
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SO  as  to  authorize  the  payment  of  full  commission  to  dealers  in  connection 
with  the  sale  of  such  stock.  This  inquiry  is  pertinent  to  the  enforcement 
of  provisions  of  the  Uniform  Sale  of  Securities  Act  prohibiting  the  [lavment 
of  excess  commissions. 

It  is  my  opinion  that  such  transactions  are  closed  transactions.  Title  to 
the  stock  passes  to  the  purchaser  anti  the  fact  that  the  consideration  tor 
said  stock  was  paid  partly  by  a  promissory  note,  secured  b}-  the  stock  itself, 
is  merely  incidental.  The  situation  would  tie  different  if  title  to  the  stock 
did  not  pass  to  the  purchaser  until  payment  in  full  had  Iieen  made. 
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Xovembcr  19,  1940— 0-987. 

FLORIDA  STATE  BOARD  OK  DENTAL  EXAMINERS  AUTHORIZED 
TO  SUSPEND  LICENSES 

Centltmett: 

Yon  call  my  attention  to  Settiott  20  of  Chapter  14708,  Laws  of  Rarida, 
Acts  of  J9JL  "^'ou  request  my  opinion  as  to  whether  the  Floricla  State  Board 
of  Dental  Examiners  has  authority  to  suspend,  rather  than  revoke,  the  licenses 
of  individuals  whose  licenses  are  subject  to  revocation  for  the  reasons  set 
forth  in  Section  18  of  said  statute,  as  amended  liy  Chapter  16970,  Acts  of 
1935. 

Section  20  of  Chapter  14708  reads  as  follows: 

"Section  20.  1  f,  at  such  hearing  of  the  accused,  the  Board  shall  be 
satisfied  that  the  accused  has  Iteen  guilty  of  any  offense  charged  in  the  ac- 
cusation, it  shall  thereupon,  without  further  notice  revoke  the  ticensc  of  the 
person  so  accused.  The  Board  shall  have  power  in  proper  cases  to  airthoriie 
the  payment  of  fees  and  traveling  expenses  of  necessary  witnesses  required 
to  appear  before  the  Board  and  actually  examined  in  any  proceeding  properly 
before  it.  Lfpon  revocation  of  any  license,  the  fact  shall  tie  noted  ui>on  the 
records  of  the  Board  and  the  license  shall  l)e  cancelled  ujHjn  the  date  of  its 
revocation.  Written  notice  of  such  suspension .  revocation  or  cancellation  shall 
be  mailed  by  the  Secrctary-Treasnrcr  of  the  Board  to  the  Clerk  of  the  Circuit 
Court  in  each  count)'  in  which  such  license  is  then  registered  or  should  have 
been  registered  under  any  of  the  provisions  of  this  .\ct.  and  said  Clerk  shall 
record  such  notice."  (Italics  ours.) 

it  is  my  opinion  that  the  tise  of  the  word  "suspension"  in  Section  20  of  the 
statute  indicates  legislative  intent  that  the  Board  should  have  the  right  to 
suspend  licenses  on  the  grounds  set  forth  in  Section  18.  It  inay  be  that  in 
some  eases  there  would  he  mitigating  circumstances  which  would  induce  tfie 
Board  to  suspend  rather  than  revoke  licenses. 
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State  Officers  —  Florida  State  Hospital 

August    1,    1939—0-505. 

NON-RESIDEXTS   -NOT    EUGIBLE   FOR    HOSPITALIZATION 

Dear  Sir: 

This  will  aikiiowledge  receipt  of  your  letter  of  July  29  in  which  you 
Stater 

"Iiia:<niuch  as  he  has  heeii  away  trotii  the  Stale  since  Seirtettiber,  1936, 
and  in  Xew  York,  wht-re  he  l>tfame  imolvetl  as  indicated  in  report,  the 
tjuestioii  as  tu  whether  or  not  we  are  legally  resiJonsihle  for  his  hospitali;^a- 
tion  is  I>efure  us." 

In  replj  1  wish  tti  advise  that  this  is  not  now  an  open  question  in  the 
State  itf  Florida  hecause  uiir  recent  1939  Legislature  passed  Chapter  19163, 
Section  9  of  which  provides: 

"Ko  iierson  shall  Ite  committed  to  or  received  as  a  [wtient  for  trratment 
in  the  Florida  State  Hospital,  who  has  not  beeti  a  houa  iide  resident  of  the 
State  of  I'lorida  continuously  for  one  year  immediately  preceding  the  ex- 
amination of  said  i>erson  tinder  the  provisions  of  Section  23(19  of  the  Revised 
Genera]   Statutes  of   Florida." 

The  language  of  this  section  leaves  no  room  for  interpretation  and  I  can 
only  advise  you  that  the  person  referred  to  is  not  eligible  for  hospitali/^ation 
in  your  institution. 

Anpist  30,  m9— 0-5S9, 

FLORIDA  STATF  HOSPITAL  NOT  LIABLE  UNDER  WORKMEN'S 

COMPENSATION  ACT— LMPLOYEK  IN  I'-ARM  DEPART- 
MENT  KILLED  BY  LIGHTNING— HOSPITAL 
NOT  LIABLE 

Dear  Sir: 

This  will  acknowledste  receipt  today  of  a  copy  of  a  letter  addressed  Ut 
you  from  Dr.  Thcrrell  reporting  an  accident  on  the  afternoon  of  August  24 
at  approximately  3:20  P.  M.,  wherein  Mr.  W.  H.  Sumner,  truck  driver  in 
the  Farm  Department,  while  leaning  against  a  tree  was  killed  liy  lightning; 
also,  V-xhibits  A  and  B  attached  to  saiti  letter. 

My  opinion  is  requested  as  to  whether  or  not  this  accident  should  he 
coveri-d  hy  the  Workmen's  Compensation  Act.  and  whether  or  not  the  Hos- 
pital would  be  liable  ontier  such  .Act  or  whether  it  wonld  lie  construed  under 
given  circumstances  as  an  act  of  God. 

In  reply  I  wish  to  advise  that  the  Workmen's  Conjpensation  .'\ct  as 
amended   provi des : 
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"The  tenn  'employment'  includes  employ  men  t  lij-  the  State  ami  all  iitilit- 
tL-al  iubdivisions  thereof,  except  officers  elected  at  the  iiolts,  and  all  |iub1ic 
and  quasipiiblic  corporations  therein  and  all  private  cniploymcnts  tn  which 
three  or  more  employees  are  regularly  employed  in  tlie  same  Intsim-ss  or  es- 
tablishment, except  domestic  service  in  private  hotne;;,  agriruHiiral  and  htir- 
tictithirai  farm  labor.  *  *  *  " 

This  Act  could  Ije  construed  as  excluding  eniptoynieni  Uy  the  Slate  and  at! 
political  subdivisions  thereof  when  the  employee  was  engaged  in  aBricultural 
and  horticultural  farm  lador.  In  this  connection  1  call  your  attention  to  a 
fairly  recent  case  of  Webb  \.  Stokely  Brothers  &  Co.,  Inc.,  decided  by  the 
Supreme  Court  of  Tennessee  on  Februar,\'  18,  1939,  where  the  Court  said: 

"The  defendant  company,  which  h  engaged  in  operating  a  cannery  in  the 
town  of  Scvierville,  operates  a  farn)  in  connection  therewith.  Petitioner 
was  employed  by  defendant  to  work  on  tWs  farm,  on  which  vegetables  were 
raised  to  supply  the  cannery,  C)n  September  1.  19J7,  petitioner  was  engaged  in 
ptdiing  corn  and  throwing  ii  into  a  wagon.  While  he  wa.s  im  the  back  end 
of  this  wagon,  he  was  thrown  to  the  gronnd  by  the  uncxpeetcd  starting  of 
tbe  team,  and  sustained  injuries. 

"It  is  held  that  petitioner  was  engage<i  iii  agriculture  and,  therefore,  is 
not  entitled  to  compensation.  The  fact  that  his  employer  was  engaged  in 
another  business,  in  which  the  products  of  the  fann  were  utili?;ed,  conhl  not 
change  petitioner's  status  from  that  of  farm  hand  to  that  of  M\  employee 
of  the  cannery.     Judgment,  dismissing  the  petition,  affirmed." 

There  is  still  another  question  involved  and  that  is  whether  or  not  colt)' 

pensatiun  is  allowed  when  lightning  caused  the  death  of  an  empltiyec-  fti 
that  connection  I  call  your  attentiott  to  a  case  <lecided  on  .'Xiigust  10,  19J9, 
by  the  Court  of  Apjteals  of  Missouri,  of  Feldcn,  ct  al,,  v.  Horton  &  Coleman. 
Inc.,  et  al.,  wherein  the  Court  said: 

Claim  was  made  for  compensation  for  the  death  of  Felden  by  lightning. 
The  Commission  dem'cd  compensation,  but  the  circuit  court  reversed  the  Com- 
mission.    The  employer  and  insurer  have  apfJealed. 

"Felden  was  in  the  employment  of  Horton  &  Colenian,  Inc.,  who  were 
engaged  in  repairing  a  levee  on  the  Mississippi  River  whidt  had  l>een  broken 
by  a  flood.  At  the  break  the  water  was  pumped  hack  intfi  the  river  h>  a 
gasoline  engine  operated  by  Felden.  As  long  as  the  pomp  was  going  he  cotild 
follow  his  inclinations  in  moving  around  in  that  vicinity, 

"This  court  is  unable  to  find  any  special  or  peculiar  danger  from  light- 
ning to  which  Felden  was  exposed  from  attending  the  engine  and  obtaining 
gasoline  for  it.  It  was  not  shown  that  lightning  was  a  risk  |>cculiarly  in- 
cident to  his  employment.  Major  Peebles,  a  consulting  electrical  engineer, 
gave  it  as  his  expert  opinion  that  when  on  the  levee  Felden  would  incur  snt)- 
Stantially  the  same  risk  of  being  stnick  by  lightning  as  he  would  if  else- 
where in  the  community  ;  that  the  height  of  the  levee  <  17  feet )  did  not  create 
a  hazard  Imause  the  slopes  were  covered  In  growing  vegetation  which  went 
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higher  than  the  crown  of  the  levee;  and  that  Felden  was  not  killed  by  a  direct 
stroke  of  lightning  but  by  an  induced  current.  Major  Peebles  testified  that  in 
Mississippi  County,  Missouri,  over  60*?^  of  the  gainfully  employed  were  en- 
gaged in  agricuiture.  and  that  these  people  spent  about  'J8^  of  their  employ- 
ment  time  in  the  open.  It  was  liis  opinion  that  Felden's  einpioyment  and 
his  presence  on  the  levee  was  a  hazard  no  greater  than  that  of  any  one  else 
in  an  open  field. 

"In  the  Missouri  cases  in  wliich  lightning  caused  injury  or  death  and 
compensation  was  allowed,  the  human  element  entered,  and  some  agency  of 
man  joined  with  the  act  of  God  to  increase  the  danger  of  the  employment. 
When  ai)  act  of  God  causes  injurj-  or  death  without  the  intervention  of 
human  agency,  compensation  is  not  allowed.  The  imdisputeti  evidence  and 
all  favorable  inferences  to  Lie  drawn  therefrom  indicate  that  Felden  was 
killed  in  the  course  of  his  employment  by  an  act  of  God  without  the  inter- 
vention of  human  agency.  Therefore,  the  order  of  the  Commission,  denying 
compensation,  should  not  have  been  disturbed.  The  judgment  of  the  circuit 
court  is  reversed." 

I  have  also  examined  the  general  law  with  reference  to  ibis  subject  and 
Quote  from  71  C.  J.,  Workmen's  Compensation,  page  7.'>8,  paragraph  472, 
under  the  general  head  of  lightning : 

"Harm  resulting  from  lightning  may  be  comparable  as  an  injury  arising 
out  of  and  in  the  course  of  the  employment,  where  the  injured  employee 
is  by  reason  of  his  employment  peculiarly  exposed  to  risk  of  injury  from  this 
source;  but  where  the  employment  does  not  expose  an  employee  to  the  risk 
of  injury  from  lightning  in  a  greater  tlegree  than  usual,  harm  resulting  from 
Iveing   struck  by   lightning  may   not  be  compensable." 

See  Note  44  for  many  other  cases. 

When  1  apply  the  above  authorities  and  the  reasoning  therein  to  the 
facts  of  the  instant  case,  I  am  unable  lo  say  that  Mr.  Stunner  by  reason  of 
his  employ tiient  was  peculiarly  exposed  to  risk  of  injury  from  lightning  as 
I  am  of  the  opinion  that  his  employment  did  not  expose  him  to  the  risk  of 
injury  from  lightning  in  any  greater  degree  than  usual. 

1  am,  therefore,  of  the  opinion  that  the  Hospital  would  not  be  liable 
under  the  Workmen's  Compensation  Act  liecausc  of  the  reasons  expressed 
herein. 

May  I  suggest  that  Dr.  Therrell  immediately  secure  several  pictures  of 
the  scene  of  the  accident  and  note  on  the  same  the  time  and  place  and  the 
person  who  took  the  pictures  so  they  will  be  available  in  the  event  of  a  law 
sttit.  1  will  appreciate  it  very  much  if  he  will  have  these  pictures  made  in 
duplicate  and    furnish   this  office   with  a  set  of  same. 
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September   15.    1939— 0-S69. 

ADMISSION  OF  PATIENTS— NONRESIDENTS  NOT  AUTHORIZED 
BY  SECTION  9.  CHAPTER    1916J 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  SeiWeniber  14  with  en- 
closures.   You  request  me  to  g^ive  yott  an  opinion  upon  the  following  qttestion: 

"The  question  now  arises  as  to  whether  the  party  would  lie  eligible, 
under  Section  9,  Senate  Bill  1J(>,  Chapltr  19163  *  *  *  for  admission  here," 

You  state  that  the  person  involved  "*  *  *  left  Florida  June  25,  1939. 
for  the  purpose  of  making  her  home  with  relatives  in  Philadelphia,  not  as  the 
wife  of  Moore." 

The  pertinent  part  of  the  law  you  refer  to  reads : 

"Section  9.  No  person  shall  be  committed  to  or  received  ai  a  riatient 
for  treatment  in  tlie  Florida  State  Hospital  who  has  not  been  a  bona  tide 
resident  of  the  State  of  Florida  continuousl)'  fur  one  year  immediately  pre- 
ceding the  examination  of  said  person  under  the  provisirms  of  Section 
2309  of  the  Revised  General  Statutes  of  Florida." 

Therefore,  in  order  to  answer  your  question,  we  have  only  to  determine 
whether  or  not  under  the  facts  sid}mitted  the  person  seeking  a«l mission  lo 
the  Florida  State  Hospital  has  "•  ♦  *  been  a  bone  fide  resident  of  the  State 
of  Florida  continuously  for  one  year  immediately  preceding  the  examination  of 
said  person  under  the  provisions  of  Section  2309  of  the  Revised  General  Stat- 
utes of  Florida/' 

.•\ccording  to  your  statement,  this  person  "  •  *  ♦  left  Florida  June  25, 
1939,  for  the  purpose  of  making  her  home  with  relatives  in  Philadelphia.  ♦  *  •  " 

.Assnming  your  statement  to  lie  in  accordance  with  the  facts,  I  am  of  the 
opinion  that  Elva  Mtxire  ceased  to  be  a  resident  of  tlie  State  of  Rortda  on 
June  25,  1939,  and  is,  therefore,  not  eligible  nnder  Section  9.  Chapter  19163, 
Laws  of  Florida,   .\cts  of   1939  for  admission  to  the  Florida  State  Hospital, 

This,  therefore,  answers  your  question  in  the  negative. 
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SECTION  39 

State  Officers — -  Florida  Society  of  Sociology  and 

Prophylaxis 

Oetol^r  18.  1940—0-959. 

FLORIDA   SOCIETV   OF  SOCIOLOGY  AND    PROPHYLAXIS- 
SOLICITATION  OF  FUNDS 

Gentlemen : 

1  have  your  letter  asking  whether  there  i>  any  action  wtiicli  cotvld  tie 
taken  to  stop  the  solicitation  of  funds  by  a  person  using  the  title  of  Doctor, 
and  calling  himself  State  Field  Director  of  the  Florida  Society  of  Sociology 
and  Prophylaxis. 

1  lind  no  general  law  regulating  the  solicitation  of  funds,  such  as  the  or- 
dinances in  force  in  many  cities  and  towns.  However,  the  use  of  the  word 
"Doctor"  or  any  abbreviation  thereof  in  such  connection  as  would  tend  to 
imply  that  the  user  is  a  practitioner  of  tneilkine,  may  he  prevented  if  the 
I>crson  is  tmt  licensed  under  Florida  law  to  practice  medicine.  Section  7, 
Chapter  12285,  Acts  of  1927  (Section  ?704,  C.  ti,  L.).  This  would  not  pre- 
vent such  person  from  solicitation  of  funds  for  his  Society,  but  would  stop 
him  from  leading  people  to  believe  he  is  a  doctor  of  medicine  and  therefore 
Sitpiwscd  to  have  a  professional   knowledge  of   his   subject   matter. 

The  Legislature  lias  given  to  yoti  the  power  to  provide  for  the  publi- 
cation and  distribution  of  information  about  the  prevention  of  diseases,  and 
any  person  who  interferes  with  or  binders,  or  opposes  any  officer,  agent  or 
mendier  of  jour  Board  in  the  performance  of  his  duty  as  such  tmder  thi-s 
Act  shall  lie  guilty  of  a  misdemeanor.  Chapter  193tt6,  Sections  7,  11,  Acts 
of  1939.  and  has  also  given  jou  jKiwer  over  venereal  diseases,  Section  9, 
Chapter  7829.  Acts  of  1919  (Section  J953  C.  (i.  L.).  Any  person  who  vio- 
lates any  of  such  rules  and  regulations  tuacie  by  you  is  guilty  of  a  mis- 
demeanor and  iiunisbable  accordingly.  Section  5,  Chapter  7829  (Section  7736 
C  G.  L.). 
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State  Officers  —  Forestry  Department 

JiiiK  2,  1939— «-3(j6. 

AGENTS  NOT  AUTHORIZED  TO  SERVE  WARRANTS  AND  OTHER 
PROCESS  OF  THE  COURTS  IN  ENFORCEMENT  OF  L.\WS 

Dear  Sir: 

In  your  letter  of  Way  24,  1939,  you  refer  to  an  Art  of  the  Legislature 
which  vests  in  the  Conservation  Agents  authority  to  serve  warrants  and  other 
process  of  the  fourts  in  tlie  en forcemetit  of  all  laws  relating  tt»  conservation 
under  the  State  Board  of  Conservation.  You  slate  that  the  principle  involved 
is  of  interest  to  you  ant!  your  l^oard  for  the  reason  that  on  numerous  occa- 
sions, people  interested  in  enforcing  the  forest  fire  laws  have  advocated  tliat 
the  district  forester,  rangers,  and  wardens  engaged  in  the  prevention  and  sup- 
pression of  fires  he  given  police  i<ower.  You  thereupon  refiiiest  my  opinion 
in  respect  to  the  legatits'  of  tire  wardens  and  other  employees  of  your  De- 
partment  being  granted  such  police  powers. 

As  stated  in  your  tetter  you  are  employed  by  the  Horida  Board  of  For- 
estry, and  this  is  also  true  as  to  forest  rangers  and  fire  wardens  and  other 
crnployecs  of  the  Board.  The  statute  makes  it  yyur  duty  to  take  such  action 
as  is  authorized  by  taw  and  by  the  Florida  Board  of  Forestry,  to  prevent 
and  extinguish  forest  fires  and  enforce  alt  laws  ]>ertaining  to  forest  fires  and 
woodlands,  and  to  cause  prosecution  for  any  violation  of  said  laws;  hut  the 
Legislature  has  not  hy  statute  authorized  yoit  to  niake  arrests  or  to  cseeutc 
warrants  or  other  process  of  the  Court  for  violation  of  the  fire  protection 
taws,  and  this  is  also  true  of  the  forest  rangers  and  fire  wardens  and  other 
employees  of  jour  Department, 

In  other  words,  while  the  law  makes  it  your  duty  to  cause  prosecutions 
for  any  violation  of  the  forest  fire  laws,  the  arrest  of  persons  for  such 
violations  cannot  lawfully  be  made  by  you  or  the  forest  rangers  or  fire 
wardens  or  other  employees  of  the  Florida  Board  of  Forestry. 
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SECTION  31 

State  Officers — Game  and  Fresh  Water  Fish 
Commission 

June  27.  1939—0-3%. 

DEER— LAWS     RELATFNG     TO     OPEN     HUNTING     SEASON'     IN 

NASSAU  COUNTY— CHAPTER  18715.  ACTS  OF  1937— 

CHAPTER   199%.  ACTS  OF  1939 

Dear  Sir: 

This  is  in  reply  to  your  letter  ui  June  26tb.  Vou  call  my  attention  to 
the  provisions  of  Chapter  18715,  Laws  of  Florida,  Acts  of  1937. 

In  view  of  the  provisions  of  said  Chapter  18715,  you  request  my  opinion  as 
to  what  is  meant  1j>  the  words,  "the  regular  open  hunting  season"  for  taking 
deer  in  Nassau  County,  set  forth  in  Section  1  of  said  Senate    Bill  1189. 

To  begin  with,  under  the  general  law,  the  open  season  for  taking  deer, 
hucfc  only,  h  from  November  20  to  December  31,  of  each  year.  See  Sec- 
lion  43  of  Chapter  13644.  Laws  of  Florida,  .\cts  of  1929.  Insofar  as  Nassau 
County  is  concerned,  the  general  law  was  superseded  liy  Chapter  18715,  .A.cts 
of   1937,   Section    1    of  which   reads  as    follows : 

"Section  1.  That  the  open  season  on  hunting  and  killing  of  buck  deer 
in  Nassau  County,  FHorida,  shall  lie  on  Tuesdays  and  Wednesdays  of  each 
week,  beginning  the  l.'ith  day  of  June.  A,  U,  1937,  and  ending  on  the  1st  day 
of  August,  each  year   for  a  period   of  live    (5)   j-ears." 

At  the  1939  session  of  the  Legislature,  Senate  Bill  1189  was  enacted. 
Section  1  of  which  reads  as  follows: 

"Section  1.  That  it  shall  be  unlawful  for  any  person  to  hunt  or  take 
deer  in  Nassau  County,  Florida,  except  on  Tuesday  and  Thursday  of  each 
week  during  the  rcijular  open  hunting  season."     (Italics  ours.) 

The  question  now  presented  is  whether  the  words  "regular  open  hunt- 
ing season"  relate  to  the  season  as  defined  in  Section  43  of  Chapter  13644, 
Acts  of  1929,  or  Section  1  of  Ch.ipter  1871 S.  Acts  of  1937.  .A  careful  con- 
sideration of  the  language  used  by  the  Legislature  compels  the  conclusion 
that  the  words  "regular  open  hunting  season"  apply  to  the  regular  open  hunt- 
ing season  prescribed  by  the  general  law,  Section  43  of  Chapter  13644,  Acts 
of   1929. 

It  is  obvious  that  the  language  of  the  1939  Act  could  not  apply  to  the 
season  defined  in  the  1937  Act,  because  the  season  so  defined  "  *  •  •  shall 
he  on  Tuesdays  and  Wednesdays  of  each  week,  beginning  the  ISth  day  of 
June  *  *  *."  ft  is  to  be  noted  that  the  1937  statute  did  tiot  jirescribe  that 
the  open  season  shall  be  that  period  beginning  the  15th  day  of  June  and 
ending  the  first  day  of  August.  It  provided  that  the  open  season  shall  be 
" '   •  *  on  Tuesdays  and  Wednesdays   *  *   *."     It  is  obvious  that  the  1939 
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Act   could  not  apply   to  the  season   as   defined   in   the    1937   Act,    because    it 

would  be  impossible  to  permit  hunting  on  Tuesdays  and  Thursdays  of  each 
week  in  a  season  which  consists  onl^-  of  Tuesdays  and   Wednesdays. 

October  30.   1039— 0-623. 
UNLAWFUL  TO   FISH  WITH   KETS   IN   HOMOSASSA   RIVER 
Dear  Sir: 

I  ann  in  receipt  of  your  letter  of  the  iSth,  in  which  you  ask  my  ufiinion 
as  to  whether  or  not  it  is  lawful  to  use  nets  in  the  tributaries  of  the  Homo- 
sassa  River  above  or  upstream  from  where  the  Salt  River  enters  said  river. 

Chapter  19773,  Acts  of  1939,  provides  in  part  as  follows: 

■'That  from  and  after  the  passage  of  this  Ad,  it  shall  l>c  unlawful  for 
any  person,  persons  or  corporation  to  place  or  set  nets,  or  to  take  lish  bi.  the 
use  of  nets,  or  in  any  way  or  manner  except  by  rod  and  reel ;  pole,  hook 
and  line,  from  the  waters  of  Homosassa  River  in  Citnis  Cotmty,  Florida," 

Chapter  1512,1,  Acts  of  1931,  provides  in  part  as  follows: 

"It  is  unlavrful  to  lish  in  or  take  lish  from  the  waters  of  Homosasn 
River,  and  its  tributaries,  in  Citrus  County,  Florida,  abo\'e  or  up-stream  from 
where  the  Salt  River  enters,  connects  with  or  crosses  said  Htnnosassa 
River  at  or  near  where  the  western  boundary  line  of  Township  19  South, 
Range  17  East,  crosses  said  Homosassa  River,  except  by  book  and  line,  rod 
and   reel,  and   spear,  gig,  or  grain,  and  at  lawful   periods," 

It  seems  to  me  that  the  1931  law  is  still  in  full  force  and  effect  except 
so  far  as  the  1939  .\ct  prevented  the  use  nf  sp«ir  gig  or  grain  in  catching  (i«h, 
and  that,  therefore,  it  is  still  unlawful  to  use  nets  to  ratch  fish  in  any  of 
the  tributaries  of  the  Homosassa  River,  above  or  upstream  from  where 
the  Salt  River  enters,  connects  with,  or  crosses  Homosassa  River  at  or  near 
where  the  Western  Iwundary  line  of  Township  19  South.  Range  17  Hast, 
crosses  said  Homosassa  River. 

March  25,  1940— 0-768. 

ALLIG.^TORS— CONSTRUCTIOX     OF     CHAPTER     19706,     SPECIAL 

ACTS  OF  1939 

Dear  Sir: 

Vou  request  my  opinion  as  to  whether  the  provisions  of  Chapter  19706. 
Special  Acts  of  1939,  prohibit  dealers  representing  out  of  Stat^  concertis 
from  accepting  deposits  on  alligators  which  are  sent  hy  said  concerns  directly 
to  the  consumer  from  a  point  outside  of  Broward  County. 

Section  1  of  Chapter  19706  makes  it  "unlawful  for  any  person  to  cap- 
ture,  injure,  or  kill  any  alligators  within  the  territorial   limits  of   Broward 
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County,  Florida,"  except  as  therein  provided.  Section  2  of  said  Act,  makes 
it  "unlawful  for  any  person  to  ofifer  for  sale,  sell,  transport,  or  transport 
for  sale,  any  alSigators.  alligator  skins,  alligator  teeth,  or  alUfiator  goods, 
v\ittiin  ihe  territorial  tiniits  of  Broward  County,  Florida,"  except  as  therein 
jtrtivideti. 

Cha])ter  1*)706  is  a  consen*ation  measure  enacted  for  the  purpose  of  pro- 
tecting tht"  alligators  in  Broiistrd  County.  Section  2  of  the  Act  provides  the 
means  hy  which  the  legislative  intent  is  to  i>e  accomplished.  Section  2,  there- 
fore, must  lie  construed  in  the  tight  of  the  obvious  legislative  intent.  It 
woulil  therefore  follow  that  Section  2  of  the  Act  was  intended  to  apply  only 
to  the  sale,  oflferinp  for  sale,  transporting,  or  transporting  for  sale,  of  alli- 
gators captured  nr  killed  within  the  territorial  limits  of  Broward  County. 
Rorida.  This  statute  would  not,  therefore,  prrftibit  dealers  representing 
oot  of  State  concerns  from  accepting  deposits  within  Broward  County  on 
alligators  which  are  sold  hy  said  out  of  State  concerns,  but  which  alligators 
do  not  originate  in  Broward  County. 

Augu.st  7,  1940— 0-891. 
GAM R— POSSESSION'   OF  DURING   CLOSED   SEASON 

Dfilr  Sir: 

V'ou  request  luy  opinion  with  regard  to  wiiether  in  a  prosecution  for  vio- 
lating Section  46  of  Chapter  13644  (Sec,  1977  [4^i|  Compiled  General  Laws. 
Permanent  Supplement's  it  is  necessary  to  prove  that  the  game  was  not  only 
fwssessed  btU  was  taken  in  the  county  tn  which  the  prosecution  was  instituted. 

Section  46  of  Chapter  13644.  read:«  in  part,  as  follows: 

"Section  46.  Possession  of  Game  !>iiring  Closed  Season  Prohibited. — 
It  shall  lie  unlawful  to  take  or  t>e  in  possession  of  game  during  clo-^ied  season, 
except  that  game  lawfully  taken  during  open  season  may  !«  possess^  not 
more  than  five  days  after  close  of  stich  open  season  unless  otherwise  per- 
mitted by  this  Act."     (Italics  ours.) 

It  is  my  opinion  that  Section  46  defines  two  separate  and  distinct  un- 
lawful acts,  to-wit.  first,  taking  game  during  a  closed  sea.wn,  and  second, 
possessing  game  during  a  closed  season  more  than  five  days  after  the  close 
of  the  open  season.  This  l>eing  so,  it  is  sufficient  to  charge  one  violation  or 
the  other.  If  a  defendant  is  charged  with  unlawful  possession  of  game,  it 
would  not  seem  that  proof  would  have  to  he  oflFered  with  regard  to  where 
or  when  the  game  was  taken.  It  would  not  be  incumbent  upon  prosecirting 
officers  to  prove  that  the  game  was  not  taken  in  a  nearby  county  having  an 
open  season.  .-Assuming  that  this  would  be  a  sufficient  defense  to  a  charge 
of  unlawful  jiossession  of  game  in  a  county  not  having  an  open  season,  the 
defendant  would  have  the  burden  of  proving  that  defense. 
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October  36,  1940— O-970. 

EMPLOYMENT  OF  CONSERVATION'  OFFICERS  UNDER  SECTION 

3  of  CHAPTER   13644.  ACTS  OF  1929.  AS  AMENDED 

BY  CHAPTER  17016.  ACTS  OF  1935 

Gailtemen: 

This  is  in  replj  to  your  letter  tif  October  24.  in  which  you  request  my 
opinion  as  to  wliether  a  member  of  the  Commission  of  Game  and  Fresh  Water 
Fish,  who  has  bteti  apfioinieij  by  the  Governor  from  a  particular  Congressional 
District  as  required  under  Section  2  of  Chapter  13644.  Laws  of +'lorida.  Act* 
of  1929,  as  amended  by  Chapter  17016.  Uws  of  Florida.  Acts  of  193S,  has  the 
authority  to  employ  and  release  a  con.servation  officer  m  his  district. 

It  is  my  opinion  that  under  the  provisions 'of  Section  3  of  Chapter  13644. 
as  amended  by  Chapter  17016,  the  appointment  and  release  of  conservation 
officers  is  a  matter  of  determination  by  the  Commission,  as  such,  and  not  by 
individual  Commis-iioners.  There  is  uothini;  in  the  law,  however,  to  prevent 
indiviciual  Commissioners  from  recommending  the  apiwintment  and  release  of 
conservation  officers  in  their  (nrlicular  districts,  but  only  the  Commission  has 
the  authtjrity  to  actually  appoint  and  release  such  conservation  officers. 
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SECTION  SS 

State  Officers  —  Geologist 

Atigti&t  7.  1939— 0-S23. 

REMOVAL  OF  COLLECTION  OF  SPECIMENS  OF  THE  GEOLOGI- 
CAL SL'RVTJY  FROM  TALLAHASSEE  TO  THE  UNIVERSITY 
OF    FLORIDA    AT    GAINESVILLE    NOT    ALLOWED 

D<:ar  Sir: 

In  replv  to  your  f>ral  ref|iiest  tliat  I  advise  you  with  reference  to  this 
matter.  1  am  writing  you  as  follows : 

By  Section  1  of  Chapter  3681,  Acts  of  1907,  which  is  now  Section  5846, 
Cornpiled  fieneral  Laws  of  Florida,  1927,  the  Governor  vvas  required  to 
appoint  a  suitahte  person  to  conduct  a  geological  survey  of  the  State,  said 
|iers<j|)  to  he  knowti  as  the  State  Geologist,  and  he  was  required  to  have  his 
office  at  the  Capitol.  By  Section  4  of  the  .Act,  which  is  now  Section  3849. 
Compiled  General  Ijiws  of  l-'iorida.  1927,  it  wa.s  made  the  duty  of  the  State 
Geologist  to  make  collections  of  specimens  illustrating  the  geological  and 
mineral  features  of  the  State;  "one  suit  of  which  shall  he  deposited  in  the 
office  of  the  State  Geologist,  at  Tallahassee,  and  duplicate  suits  in  the  libraries 
of  each  of  tlie  State  Colleges :  *  *  *." 

By  Chapter  16178.  Laws  of  laorida.  Acts  of  1933.  a  State  Board  of 
Conservation  vvas  created  and  all  duties,  powers  and  authority  vested  in  the 
State  Geologist,  the  Shell  Fish  Commissioner  and  the  State  Game  Commis- 
Stontr.  at  the  tinie  of  the  passage  of  said  .Act.  vvas  vested  in  the  said  Board  of 
Conservation,  except  the  power  of  apiminting  and  employing  such  help,  as- 
sistants and  agents,  as  therein  provided  for,  and  the  Department  of  State 
Geologist  was  thereby  aliolished.  There  is.  however,  nothing  in  said  Act 
creating  the  State  Board  of  Conservation  (or  any  later  Act),  authori/ting  the 
collection  of  specimens  illustrating  the  geological  and  mineral  features  of  the 
State  to  be  removed  from  or  kept  at  any  place  other  than  in  the  oilice  of  the 
Stale  Geologist  at  Tallahas-see.  as  required  by  the  1907  .\ct. 

I  am  advised  thaf  it  is  necessary  to  have  this  collection  of  specimens  at 
the  office  where  the  Geological  Survey  is  conducted,  and  there  is  nothing-  In 
the  1933  Act,  or  any  subsequent  Act,  authorizing  the  removal  from  the 
Capital  of  such  office.  It  is  my  (tpinion,  therefore,  that  the  said  collection  of 
specimens  illustrating  the  geological  and  mineral  features  cannot  legally  be 
remov^ed  from  Tallahassee  to  the  University  of  Florida,  at  Gainesville,  or  any 
other  place  without  an  Act  of  the  I-egtslature  authorizing  such  removal. 
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State  Officers  —  Live  Stock  Sanitary  Board 

May  3.  1W9— 0-173. 

CONSTRUCTION  CHAPTER  19006.  RE:  PURCHASE  AND 
ntSTKIBCTrON   OF  ANTT-HOG    CHOLERA    PKRUH 

Dear  Sir  ■ 

I  am  ill  recdiit  <if  >'our  letter  of  the  3nd,  concerning  Cliapler  19006,  and 
making  llie  fciUouini;  iiitjniries  about  tlie  constmction  of  «titi  Act: 

"1.  Is  the  making  of  application  by  a  swine  owner  upon  blanks  furnished 
liy  the  State  Live  Stock  Sanitary  Board,  approved  by  the  adnnnisitrator  of 
auti-hog-cliolera  serum  and  hog  cholera  virus,  a  prerequisite  to  lacing  fur- 
nished free  aiiti- hog -cholera  serum  and  hog-cholera  virus  hy  this  department, 
as  directed  hy  Section  2  of  ilic  Act?  In  iHhcr  words,  should  this  deimrtmcnt 
not  ret|uire  the  liiing  ot  such  applications  before  shipping  out  the  scrum  in 
order  tliat  a  recnrti  of  distribution  rnay  be  kept? 

"2.  Will  tlie  Act  liccome  effective  upon  signature  by  the  Govertwr,  or 
becomiiig  a  lav^'  without  such  signature,  or  does  the  aptiropriation  made  by 
Secticwi  3  of  the  Art  become  effective  July  1,  1939?" 

In  answer  to  your  first  question,  I  would  state  that  Section  2  of  the  Act 
provides  as  follows: 

■'The  State  Live  Stock  Sanitary  Board  shall  distribute  through  employees 
of  said  Board,  licensed  veterinarians  and  recognized  and  approved  agents  of 
the  State  and  i'ederal  Govemnient,  anli-hog-cholera  serum  and  hog-cholera 
vims  without  tost  thereof  to  any  owner  of  swine  in  Florida  making  application 
therefor,  upon  blanks  to  be  furnished  hy  the  said  Board  and  approved  by  the 
administrator  of   sai<l  anti-hog-eholera  scrum  and    hog-cholera    virus," 

It  is  mj-  opinion  that  before  the  Board  can  furnish  hog  cholera  serum  an 
application  must  lie  inade  to  it  on  the  blanks  furnished  hy  the  State  Live  Stock 
Sanitary  Board. 

In  answer  to  your  second  question.  Section  8  of  the  .^Ct  provides  as 
follows: 

"This  Act   shall  take  eflFect  upon  becoming  a  law." 

The  appropriation  made  in  the  Act  is  a  continuing  one.  It  ii  therefore 
my  opinion  that  thi.'s  Act  will  fjecomc  effective  upon  the  date  of  Che  signatttrc 
of  the  Governor  or  upon  its  becoming  a  law  without  such  signature.  The 
effective  date  will,  of  course,  be  determined  by  the  time  the  Governor  sigits 
the  same  or  the  time  it  is  sent  to  the  governor  for  his  signature^  in  the  event 
he  fails  to  approve  it. 
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July  26,  1939-0-498. 

AUTHORITY  TO  SPEND  APPROPRIATION  AND  RIGHT  TO 

niSTRIBL'TE  ANTI-HOG-CnOLF.RA    SKRUM 

AND  HOG -CHOLERA  VIRUS 

Gmllemen: 

I  am  ill  receipt  of  your  letter  of  the  2Sth,  in  which  you  state  that  you 
have  spent  approximately  $5I),000  of  the  $125,000  appropriated  for  the  dis- 
ti4hiitio!i  II  f  free  aiiti -hog-cholera  scrum  ami  hog-ciiolera  virus,  but  that  these 
(>i!ls  have  not  heen  paid  hy  the  State  Cwniptrolter.  and  asking  my  advice  as  to 
whether  or  not  you  should  continue  to  jiurchase  and  distrihnte  these  products 
to  the  extent  of  tiie  entire  $125,000  authorized  under  the  appropriation  for 
this  ptirpose. 

The  law  plainly  iirovides  that  $125,000  is  appropriated  for  this  purpose 
The  qnestion  of  whether  or  rot  yonr  department  should  go  in  deht  for  it  is 
one  upon  which  this  office  cannot  advise  you.  It  seems  to  me  that  this  is  a 
matter  that  should  lif  taken  up  with  the  Budget  Commission. 

You  also  further  incinire  as  to  whether,  if  only  a  part  of  the  $125,000 
is  made  available,  you  can  distribute  the  anti-h or- cholera  serum  and  hog- 
cholera  virus  on  any  other  hasis  than  1(10  per  cent  free ;  that  is.  can  yon  charge 
a  certain  |)ercentage  to  the  hog  owner   for  these  products  ? 

In  responiK;  to  this  inquiry,  I  would  state  that  the  powers  of  the  Florida 
State  Live  Stock  Sanitary  Board  are  striL-tl)-  statutory,  and  since  the  reiieal 
of  Chapter  18153,  you  do  not  have  authority  to  distriliute  an ri- hog-cholera 
serum  and  hog-chijkra  virus  e.\cept  without  charge  to  the  owtier. 

September  12.  1939— 0-S68. 
AUTHORITY  TO  TMSTRIBUTE  HOG-CHOLER-^t  SERUM  AT  COST 
Dear  Sir: 

I  am  in  recdpt  of  your  letter  of  the  11th,  in  which  you  inform  me  that 
you  have  discontinued  the  distribution  of  free  hog-cholera  serum  under 
Chapter  19006,  at  the  direction  of  the  Bu<lgct  Commission,  in  accordance  with 
their  letter  to  you  dated  August  26.  copy  of  which  you  enclose. 

You  stated  in  your  letter  tliat  since  the  discontitvuance  of  the  free  serum 
tlrat  your  dennrttnent  has  been  urged  by  the  swine  owners  of  the  State  to 
distribute  serum  and  virus  at  cost.  Voii  stated  further  that  hog  cholera  is  a 
highly  contagious  disease  and  unless  controlled  the  swine  owners  of  the 
State  will  sufter  gnat  financial  loss.  It  also  appears  from  your  letter  that 
your  department  could  hny  thb  sertim  and  distribute  it  to  the  swine  owners 
at  less  than  one-half  the  cost  at  which  they  themselves  could  buy  it,  and  you 
inquire  as  to  whether  or  not  you  would  have  authority  to  purchase  hog-cholera 
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vims  and  serum  and  distribute  the  serum  at  cost  to  the  swine  owners  of  this 
State, 

In  reply  to  this  «ji:estton  I  would  state  that  Section  3320,  C.  G.  L.,  relating 
to  yotir  Board,  provides  as  follows : 

"Sakl  lioartt  shall  oollect,  jireserve,  atul  (U.'isefninate  infonnation  Concerning 
infectiotis.  contagious,  I'ominiinicalile,  or  cither  diseases  n(  cattle,  hogs,  and 
other  domestic  aiiimnis,  their  origin,  locality,  nature,  appearance,  manner  of 
dissemination  or  cfmtagion,  and  tiietho*!  of  trcatnient  required  for  the  success- 
ful eradication  iiud  crmtrol  thereof,  and  shall  take  such  measures  as  in  the 
jutlgment  of  said  Iward  may  he  necessary  and  projjer  for  the  control,  suppres- 
sion, eradication  and  prevention  of  the  spread  thereof,  and  to  protect  cattle, 
hogs,  and  other  domestic  animals  therefrom  in  the  State  of  Florida,  and  to 
quarantine  all  such  animals  as  said  hoard  shall  tind  or  have  reason  to  believe 
to  be  infested  witli  or  exposed  to  any  such  disease  or  diseases." 

It  seems  to  uie  that  under  this  section,  if  in  yonr  ttpinion,  in  order  to 
avert  an  epidemic  of  hog  cholera  and  to  prevent  the  sjiread  of  this  disease,  it 
is  necessary  that  this  scrum  be  purchased,  that  you  may  purcha.sc  and  dis- 
tribute it  at  cost,  provided,  however,  there  is  no  liability  on  the  State  to 
pay  for  the  sertim. 
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SECTION  34  . 

State  Officers  —  Milk  Commission 

June  20,  1940-O-829. 

JURISDICTION  OF  NEW  COMMISSION 

Dear  Sir: 

This  will  acknowledge  receipt  of  a  letter  dated  June  18  from  Judge  J.  R. 
Kelly,  attorney  for  the  Milk  Commission,  retiuestiHg  my  opim'on  "Ujron  the 
following  question : 

"WTierc  tliere  was  an  area  created  under  the  old  law  by  petition  of  a 
rejircsentatJ se  group  of  dairymen,  is  it  necessary  to  tile  another  petition  with 
the  Milk  Commission  to  give  such  Commission  jurisdiction  itt  that  area?" 

Cotuplyiug  with  Judge  Kelly's  request,  I  wish  to  advise  that  Chapter 
10231.  Acts  of  1W9.  created  the  Milk  Commisainn  and  repealed  the  former 
Milk  Board  Act.  However,  m  the  last  sentence  in  paragraph  24  of  the  Act, 
this  exceplifin  is  made: 

"All  order.'!,  rttles  and  rejfulations  of  said  Milk  Control  Board  created  hy 
Oiapter  18022  of  the  .^cts  of  the  Florida  Legislature  of  1937  shall  continue 
until  otherwise  ehantfed,  modified  or  vacated  hy  the  Commission  herein 
created." 

If  it  required  new  petitions  to  he  hied  in  order  to  set  up  an  area  in 
which  the  Milk  Conimission  would  have  had  jurisflietion,  there  would  liavc 
heen  no  necessity  for  the  insertion  of  the  ahove  quoted  latjguas^e  in  the  statute 
for  the  rea.son  that  the  hoard  imder  the  previous  .Act  had  no  jurisdiction  unless 
a  majority  of  the  representative  dairymen  had  petitioned  for  the  establi.'ihment 
of  an  area. 

In  view  of  what  1  have  said.  It  is  apparent  that  it  was  the  intention  of 
the  Legislature  that  the  new  Milk  Commission  should  continue  to  function 
in  place  of  the  old  Board  unless  the  new  Commission  desired  to  do  otherwise 
and  that  it  >vas  not  necessary  to  the  jurisdiction  of  the  new  Commission  that 
new  petitions  l>e  tiled  to  create  areas  that  had  formerly  existed, 

July  20,  1939— O^W3. 

AL'THORITV  TO  PAY  SAL.\RIES  AND  RILLS  OF  OLD  BOARD 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  19th,  In  which  you  ask  my  opinion 
as  to  whether  or  no;  the  .administrator  and  members  of  the  Commission 
appointed  tmder  and  by  virtue  of  Chapter  19231,  I^ws  of  Horida,  .^cts  of 
1939,  would  be  entitled  to  their  salaries  and  expenses  incurred  from  the  time 
IMior  to  the  date  they  qualitied  a*  the  Administrator  and  members  of  the 
Comtnisston,  and  also  inquiring  as  to   whether  or  not,  under  Section  24  of 
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Chapter  19231,  the  new  Board  would  t)e  au[hQri2ed  to  pay  the  bills  incurred  by 
the  old  Board  under  Giaptcr  l$022  from  nvooeys  received  under  llie  prttvistons 
(if  the  new  Act. 

In  answer  to  the  first  question,  I  would  state  that  I  am  of  the  oiiinion 
that  the  Administrator  and  merrtiers  of  the  Commission  would  only  \x  entilled 
to  their  salaries  and  expenses  from  the  time  they  qtialil'wd  as  such  officers. 

In  answer  to  the  second  question,  t  would  state  that  Sci'lion  24  of  Chapter 
19231  provides  in  part  as  follows: 

"And  providing  further  that  all  obligations  lawfully  incurre*!  and  now  due 
or  to  become  due  prior  to  the  effective  date  of  this  Act  shall  he  paid  out  of 
any  ftinds  now  held  by  the  Board  created  imder  Chapter  18(li22  of  the  Act*  of 
the  Florida  Legislature  of  1937.  and  should  there  be  insivfficient  funds  with 
which  to  pay  said  ot>ligations  in  full,  the  Commission  created  hereunder  sliall 
pay  the  same  out  of  any  funds  coming  into  its  hands  either  from  taxes  due 
to  the  old  Board  and  collected  by  the  Commission  created  hereunder  or  from 
any  taxes  collected  under  the  provisions  of  this  ,^ct  •  *  •-" 

ft  is  my  opinion  that  this  section  authorizes  the  payment  of  all  bills  in- 
curred by  the  old  Board  from  moneys  received  from  Chapter  lfS022,  Uui  if  there 
is  not  enough  money  from  this  source  then  the  old  bills  could  be  paid  from 
moneys  collected  under  the  new  law,  and  that  the  bills  of  the  new  board  may 
be  paid  out  of  the  money  (,o!)ected  under  Qiaptcr  18022,  provided  there  is  a 
surplus  over  and  aliove  the  amount  necessary  to  pay  the  hills  incurred  under 
that  law. 

December  19,  1940—0-1015. 

Al'THORtTV  TO  .AUTHORIZE  SALE  OF  MILK  IN   LARGE 

QUANTITIES   AT    PRICKS    BELOW   THOSE    FIXKD 

BY    THE    BOARD    AS    MINIMUM    WHOLE- 

S.ALE  AND  RETAIL  PRICES 

Gentkwm : 

This  is  in  reply  toj  your  letter  of  Decemher  19,  in  which  you  retjttcst  my 
opinion  as  to  whether  the  I'lorida  Milk  Commission  can,  in  any  given  nrilk- 
control  area,  give  consideration  for  quantity  buying  in  fixing  miniratim  prices 
for  the  sale  of  milk  at  wholesale  in  a  given  area.  I  construe  your  <|ue«tion 
to  be  whether  the  Florida  Milk  Control  Commission  can  authorise  the  sale 
of  milk  to  large  consumers  at  a  price  below  the  minimum  lixed  by  the  Com- 
mission for  the  arta, 

It  is  a  universal  practice  in  the  American  economic  system  to  permit 
coiicessTons  in  prices  for  commodities  purchased  in  large  quantities.  This 
practice  is  predicated  upon  a  sound  foundation,  for  when  commodities  itre  sold 
in  Urge  quantirii'.s.  sale  and  ttistrihition  costs  are  reduced  and  credit  risk* 
ntinimi^ed. 
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It  is.  therefore,  my  opinion  that,  imrsuant  to  Section  4  (lih)  of  Chapter 
l'J231,  Laws  111  Klorida,  Acts  of  193*),  the  Florida  Mitk  Commission  has  legal 
authority  to  make  provision  by  niles  and  regulations  for  permitting  the  sale  oi 
inilk  at  prices  below  the  minimum  prices  tixwt  in  a  given  milk-contro!  area. 
so  as  to  make  allowances  for  savings  in  safe  and  distrilintion  costs  and 
elimination  of  credit  risks. 

It  is  my  unrterstanding  that  you  refjnest  this  opinion  as  a  Ruidc  in  dealing 
with  the  prolplem  of  regulating  the  saie  of  milk  to  Camp  Rlanriinp  and  other 
I'xtensivc  military  camps  locatetl  in  Florida,  which  camps  will  r«inire  great 
qnanlities  of  milk.  It  i,s  my  opinion  that  the  principles  ahove  stated  are 
applicahlf  to  the  sale  of  milk  to  such  military  camps.  In  tietermining^  minimum 
I'rices  to  be  jiaid  for  milk  and  also  the  amount  of  consideration  to  be  accorded 
to  pnrcliasers  of  large  quantities  of  milk,  the  Milk  Commission  should  take 
into  consideraticin  the  rights  of  all  parties  concerned. 
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State  Officers  —  Motor  Vehicle  Department 

July  22.  1940— (J-8?i 

LEGALITY  OF  DEPARTMENTAL  RULING  RELATING  TO 

REGISTRATION  OF  VEHICLICS  UE  OFFICERS 

AND  ENLISTED  MEN  IN  FEDERAL 

MILITARY  SERVICE 

Dear  Sir: 

This  is  in  rcjily  to  your  letter  of  July  19. 

^'m1  state  titat  there  tia^i  heen  a  nilins  of  the  Motur  Vehicle  Commissioner 
in  force  for  the  past  six  or  seven  years  relating  to  the  registration  nf  motor 
vehicles  of  officers  and  enlisted  men  transferred  to  Rorida  from  fit  her  States 
to  ihe  Naval  Base  at  Pensacola  and  other  such  military  ptisls  within  the  State. 
Under  this  ruling,  such  officers  and  enlisted  men  are  retjiiired  to  seen  re  proper 
registration  of  their  personally  owned  anrl  operated  motor  vehicles.  If,  how- 
ever, a  Iicen,see  is  transferred  out  of  Ihe  State  within  the  year  for  which  the 
Florida  license  was  issnett,  the  holder  thereof,  uijon  surrender  of  ihe  Florida 
license  |ilate,  is  issticd  a  cash  refund  of  the  uniiscfl  t>ortion  of  the  fee  paid 
for  same.  You  state  that  individuals  connected  with  the  Naval  base  ia 
Jacksonville  question  your  authority  to  enforce  such  a  regulation. 

Under  the  provisions  of  Subsection  ( 141  of  Section  3,  Giapter  10085, 
further  amending  Section  1011,  Revised  Heneral  Statutes,  as  amcndetl,  it  is 
my  opinion  that  the  Motor  Vehicle  Commissioner  dties  liave  the  right  to 
promulgate  and  enforce  such  a  rule.    Subsection   fl4)  reads  as  f«)!lows; 

"The  State  Motor  Vehicle  Commissioner  shall  have  authority  to  determine 
the  classilicatioo  of,  and  the  amount  of  tax  d\ie  on  any  motor  vehicle  rec(uired 
to  be  registered  under  tlie  laws  of  IHorida,  and  shall  have  authority  and  power 
to  tix,  determine  and  assess  the  amount  of  registration  or  re-registration  fees 
and  taxes  to  he  paid  for  registration,  re-registration  and  license  thereof  af»d 
his  determination  when  made  and  certified  tu  in  writing  shall  Ik-  prima  facie 
evidence  of  the  validity,  regularity  and  propriety  thereof  and  of  the  liability 
of  the  motor  vehicles  involved  therein  tti  classification  and  tax  so  determined, 
fixed  and  assessed.  No  such  determination  when  made  by  the  State  .Motor 
Vehicle  Contmissioner  shall  he  disregarded  or  set  aside  it)  any  court,  excc|it 
when  clearly  shown  to  he  unw'arranted  in  law  or  in  fact." 

Under  the  provisions  of  Section  1031,  Revised  General  Statutes,  as  amended 
hy  Section  4  of  Chapter  13625,  Laws  of  Florida,  ■■^cts  of  V>il  t  Section  1304, 
Compiled  General  Laws,  Perm.  Supplement  L  anthority  is  provided  for  making 
refunds. 

I  think  it  is  clear  th^at  the  private  motor  vehicles  of  officers  and  etiltirted 
men  stationed  in  Florida  are  not  exempt  from  regulation  under  the  laws  of 
Florida.  The  ruling  of  the  Motor  Vehicle  Commissioner  to  which  yoit  refer, 
is  fair  and  equitable  and,  in  my  opinion,  is  authorized  under  the  provisions  of 
taw  above  set  forth. 
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SECTION  SB 

State  Officers  —  Notaries  Public 

August  1,  1939—0-501. 
PRKREQUISITF-  FOR    APPOINTMENT 
Dfar  Sir: 

I  have  your  oral  request  for  an  opiiiiou  as  to  whether  or  not  a  [lerson  not 
a.  citizen  of  Ihe  State  of  Florida,  by  reason  of  the  fact  that  such  person 
has  not  lived  in  the  State  of  Florida  a  sufficient  ]eny:th  of  time  to  become  a 
citijien,  can  be  appointed  to  tbe  office  of  Notary  Public. 

In  reply  I  wish  to  advise  that  this  office  has  jireviously  held  that  nnder  the 
Constittrtion  of  Florida,  a  Notarj'  Public  is  a  State  officer  (Attorney  General's 
(iiennial  Report,  1933-19,14,  page  5ii3),  and  under  the  statutes  of  the  State  of 
Florida  in  order  to  l>e  eligible  to  hold  public  office,  a  person  must  be  an 
elector.  The  cjiialtlications  for  an  elector  are  fixed  by  Article  VI.  Section  1, 
of  our  Constitution,  which  provides,  in  [>art:  "•  ♦  •  shall  have  resided  and 
had  his  habitation,  domicile,  home  and  place  of  permanent  abode  in  Florida 
for  one  year  and  m  the  county  for  six  months." 

Ruling  Case  l.avv  states  the  rule  as  follows : 

"By  reason  of  the  fact  that  a  notary  public  is  held  to  be  a  [iul)lic  officer, 
it  has  generally  been  considered  that  where  being  an  elector  is  a  condition  of 
eligibility  to  public  office  under  the  Constitntion  of  a  State,  a  woman,  not  being 
an  elector,  cannot  he  apjjointed  a  notary  public  ♦  *  *," 

I  am.  therefore,  of  tlw  opinion  that  a  person  who  is  not  qualified  to  lie  an 
elector  under  thr  iaws  of  Florida  would  not  be  eligllde  for  appointment  as  a 
notary  public  in  this  State. 

September  25,  1939— 0-47M. 

AUTHORIZFI)  TO   CHARGE  FEE   F^OR  ADMINISTERING  OATH 

TO  APPLIC.\TION   FOR  OPERATORS*  AND 

CHAUFFEURS'  LICENSES 

Dear  Sir: 

In  your  letter  of  the  Z2nd  instant,  you  state  a  difference  of  opinion  has 
arisen  tit  resjiect  to  the  right  of  notaries  public  to  charge  for  administering 
the  oath  retiuired  to  applications  for  operators'  and  chauffeurs'  Hcense.s,  when 
such  notarie-i  are  in  no  Way  connected  with  the  Departmctit  of  Public  Safety. 
Vou  thercuiwn  ask; 

"In  your  npiuioti,  where  an  individual  has  an  office  in  the  same  office 
where  such  licenses  are  issued,  hut  who  is  not  employed  by  the  department, 
could   the  individual   'inder  the  law   charge   a  notary    fee?" 

In  my  letter  to  .vou  under  date  of  July  14,  1939,  I  expressed  the  opinion 
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that  it  i-i  ill*.'  Icirislative  ijitem  that  each  county  jutlRc  in  tlic  tierformanc-c  of 
duties  rtqnired  of  liini  under  Chapter  19551,  Laws  of  I'^lorida,  Acts  of  1939, 
arts  as  an  officer  or  agent  of  the  Department,  and  in  that  capacity  is  ret) Mired 
to  adniinistvr  without  eharfie  the  oath  taken  heforc  him  to  applications  for  an 
instrrctiim  jiermit,  and  an  op^ators'  or  chanfFtjurs'  license  required  by  Section 
20  of  said  Act. 

While  aitpUcations  for  operators'  and  irhauffeurs'  licenses  are  re(|uired  t»t 
l>e  veriiied  liy  the  applicant,  it  is  not  required  that  the  oath  be  taken  before 
the  county  jndfje  tssiuin^  the  license  or  before  any  (vther  perKm  connected 
with  aiifl  actin.v  for  ihc  Department  of  Piitilic  Safety.  The  applicant  may  in 
(he  esercise  iif  the  privilege  afforded  him  by  the  Act,  swear  to  the  application 
before  the  county  judge,  but   he  i.s  not  required  to  under  the  law. 

Oti  the  other  hand,  tlie  api>1tcant,  if  he  chooses  to  do  »«>,  may  go  before 
a  notary  public  or  any  other  officer  authorized  to  adnrinister  an  oath,  who  is 
nut  connectt-d  with  the  Department,  and  take  the  oath  required,  hut  if  he 
does  so.  ihc  (iiitary  public  or  officer  administering  the  oath  Iwis  the  lawful 
right  to  c'larpe  and  receive  a  fee  therefor. 

In  other  words,  the  apjilicant  is  entitled  to  fee  service  in  the  administration 
of  the  required  oath  only  when  he  goes  before  I  he  county  judge  or  some  other 
officer  or  agent  cnntiected  with  and  acting  for  the  I>ci>artment  of  Public  Safety 
for  thai  purfHJse. 

October  18,  1939—0-613. 
M.ARRH.j)  WOMEN— COMMISSIONS  .'\ND  BONDS 

l^enr  Sir: 

I  have  your  letter  of  the  6th  instant  with  enclosures  raising  the  que!>tion 
as  to  whether  a  married  wciuian  tuay  he  commistiioned  a  notary  public  under 
her  maiden  name. 

Under  the  law  the  wife  at  marriage  takes  the  husband's  name.  See 
Carlton  v.  Hu-lan,  ino  Fla.  1164,   131    So.  117. 

Sectiotis  479  to  485,  Compiled  General  Laws  of  Florida,  J927,  relates  to 
notaries  public.  In  Section  479  it  is  provided  for  the  Governor  to  make 
appointments  of  notaries  public  and  each  notary  public  pretious  to  executing 
the  duties  of  said  office  is  rctiuircd  to  give  Iwnd  to  the  Go\'crnor  in  the  penally 
of  $500.00.  conditioned  for  tlie  due  discharge  of  the  .said  office  and  also  lake 
an  oath  that  he  will  honestly,  diligently  and  faithfully  dischai^  such  dutien. 

Section  480  recites  that  women  tinder  21  years  of  ag'e  are  hereby  declared 
to  be  cliijiblc  to  appointment  by  the  Governor  as  notaries  public,  and  t<i  bold 
and  exercise  the  office  thereof  upon  the  same  terms  and  conditions,  and  witli 
the  same  jxiwer  and  emoluments  as  notaries  now  appointed  by  the  Governor. 

In  addition  to  the  above  your  attention  is  called  to  Article  .\VI,  Section 
15,  of  the  State  Constitution  which  recognizees  notaries  public  as  officers. 
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Vmtr  attf-nu'oii  i<^  also  called  to  Section  459,  Coniiiiied  General  Laws  of 
Morida,  1927,  which  provides  that  no  commission  shall  be  issiiet!  bj'  the  Gov- 
ernor of  this  State  to  any  person  who  is  retjuirwl  liy  law  to  give  bond  before 
he  shall  enter  iijton  the  duties  of  his  office  until  after  snch  Iwnd  shall  have  been 
dulv  executed,  approve*!  antl  file^  in  the  nfhcc  where  it  is  reqnired  by  law  to  be 
dejwsited,  and  official  notice  thereof  given  to  the  Governor. 

Answerinjt  the  specific  inquiry  presented,  it  is  my  advice  that  in  order  for 
the  bond  of  an  applicant  for  the  position  of  notary  public  or  other  officer  to  be 
hinding,  it  would  scein  proftcr  for  the  bond  to  lie  made  nnder  the  real  name 
of  the  applicant  and  not  under  an  assumed  name,  and  it  is  my  opinion  that  a 
married  woman  should  be  commissioned  as  a  notary  public  under  her  given 
name  and  the  surname  of  her  husband.  For  instance,  if  John  Smith  marries 
Grace  Brown  and  his  wife  applies  for  a  commission  as  a  notary  public  or  other 
officer,  she  shoidd  he  commissioned  as  Grace  Smith  or  Grace  Rrown  Smith, 
whichever  name  she  may  cnstomarilv  use. 

Incident  tu  the  almve,  1  have  taken  into  consideration  the  further  i|nestion 
as  to  whether  -a  married  woman  may  e.vecute  and  be  lionud  by  the  official  bond 
required  of  a  notary  puWic.     I  find  no  specific  statute  pertaining  thereto. 

IJowf\er,  since  under  Section  480,  Compiled  General  l^ws  of  Rorida, 
1927.  ivomen  nnder  twenty-one  years  of  age  are  declare<i  to  be  eligible  to 
appointment  as  notaries  public,  and  no  distinction  is  made  as  to  married  or 
single  women,  I  think  the  correct  interpretation  of  said  Section  is  that  married 
women  as  well  as  single  women  are  eligible  for  sncti  api>t>intments  and  it  is  my 
opinion  that,  being  made  so  eligible,  and  being  required  to  give  a  bond  under 
Section  47'J.  Ouniiiled  Cieneral  Laws  of  Florida,  1927,  married  women  are 
impliedly  authorized  to  execute  and  be  bound  by  such  required  official  iionds. 
See:  Strong  v,  DiifT  fKy.),  15  S.  W.  (2d)  517;  First  Wisconsin  National 
Bank  v.  .Milwaukee  Patent  Leather  Co.  (Wis.),  190  N.  W.  822,  26  A.  L,  R.  349; 
Baldwin's  Century  Edition  of  Bouviers  t-aw  nictionary  delining  the  word 
-Wotnen":  Rryan  v.  Hullock,  84  Fla.  179,  93  So.  182:  Humphreys  v.  Smith, 
117  Fla.  239.  1S7  So.  497;  V.  S.  v.  Garlinghousc,  25  Fed.  Gas.  No.  15189, 

May  lO.  1940—0-7^. 

PROCF.DURE  WITH    REFERENCE  TO  COMMISSION   A1'TI':R 
DIVORCE  AND  RESTORATION  OF  MAIDEN  NAME 

Prar  Sir: 

You  left  with  me  the  attached  letter  and  I  presume  you  wish  an  opinion 
upon  tile  question  therein  involved  as  to  the  proper  procedure  necessary  when 
a  married  woman  who  is  comniissioned  as  such  as  a  Notary  Public  secures  a 
divorce  and  has  her  maiden  name  restored  and  wishes  to  have  her  Notary 
Public  commission  read  accordingly. 

In  reply  1  wish  to  advise  that  I  think  the  proper  procedure  would  be  for 
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this  Nolarj-  Public  to  surrender  her  commissicm,  you  revoke  tbe  sanw  and 
issue  a  new  commi^smii  to  her  in  her  restored  maiden  name.  There  is  no 
provision  in  the  statute  whereby  a  commission  once  issued  can  be  changed  and 
the  bond  amcndixl  accordingly. 
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State  Officers  —  Okeechobee  Flood  Control  District 

April  12.  I940-O-781. 

OKEECHOBKE  FLOOD   CONTROL   DISTRICT— AUTHORITY    TO 
EMPLOY  A  COORDINATOR 

Dear  Sir: 

This  will  acknowle(li;e  receiiit  of  your  kuer  uf  Ajinl  10  requesting  me 
to  give  you  wy  opinion  as  to  whether  the  Okeechobee  Flood  Control  District 
has  legal  authority  to  grant  the  request  of  the  Florida  State  Planning  Boanl 
to  assume  the  |>a.Nineut  of  a  ciionlinator's  sa!ar\.  Yon  attach  a  letter  from 
Mr.  George  G.  Gross  explaining  the  matter  in  detail. 

AfJpareiilly  the  investigation  is  to  he  mafle  of  southeastern  I'loriila  water 
resoiifL-es  with  the  idea  in  view  of  Hnding^  some  solution  of  the  related  proli- 
lenis  of  drainaiie  and  irrisjation.  tlood  control,  soil  conservation,  domestic  water 
supply,  lire  prei'cntioii  and  wild  life  conservation.  Mr.  Gross  slates  that  tlie 
limits  of  the  Okeechobee  Flood  Control  District  wholly  embraces  the  area  to 
be  included  in  die  joint  investitiation.  He  re<|uests  that  the  Okeechobee  Hood 
Control  District  assume  the  payment  of  one-half  of  the  coordinator's  salary 
and  the  full  amount  of  his  office  and  traveling  expenses  to  an  estimated 
maximum  of  $600.00  jjer  month  starting  February  1,  1940. 

I  have  carefully  examined  the  Act  creating  the  Okeechobee  Rood  Control 
District  and  the  powers  and  authorities  of  the  lioard  set  forth  there  are  now 
contained  in  Section  1631  (6).  Compiled  General  Laws,  Permanent  Supple- 
ment, which  reads: 

"1631  (6)  Same:  .Authority  and  Powers;  Plan  of  Improvements  Au- 
thorized.— The  .<aiJ  Board  is  hereby  authorized  and  empowered  to  establish 
and  ciinstrnct  ?  system  of  canals,  levees,  dikes,  dams,  locks,  reservoirs  atid 
improve  tiatura!  waterways  to  control  and  regulate  the  waters  of  Lake  Okee- 
chobee and  the  Caloosahalcbee  River  and  vicinity,  to  prevent  the  overflow 
thereof,  and  to  protect  and  preserve  life  and  property  from  loss  and  damage 
by  reason  of  tlie  overflow  of  said  1-ake  Okeechobee  and  the  Caloosahatchee 
River  and  vicinity,  and  to  Cfin.^truct,  own  and  operate,  under  such  rules  and 
regulations  as  may  be  promulgated  by  said  hoard,  or  by  the  United  States  or 
agencies  tlieret>f,  such  works  of  na\igation  as  may  be  necessary  or  incidental 
to  the  construction,  maiutenance  and  operation  of  such  flood  control  and 
navigation   works," 

The  board  is  also  given  "  *  *  *  aJl  of  the  powers  of  a  bodj'  corporate  •  *  * 
and  to  apix>int  such  agents  and  emploj'ees  as  the  business  of  the  board  may 
require."     Sec,  1631   (2),  C.  G,  L,  Permanent  Supplemait. 

The  alx>Te  qi>oted  provisions  of  the  statute  contain  the  entire  authority 
of  the  hoard.  The  apparent  purpose  behind  this  legislative  enactment  was  to 
provide  a  State  agencj-  that  could  undertake  the  construction  of  a  system  of 


BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL        408 


STATE  OFFICERS  —  Okeechobee  Flcmd  Control  Dlstitet 

canals,  et  cetera,  to  control  and  regtilate  the  waters  of  Lake  Oke«chob«e,  the 
Caloosahatcliee  River  and  vicititty,  and  to  prevent  the  overflow  thereof  and 
thereby  protect  anfl  preserve  the  life  and  property,  and  thereafter  to  maintain 
such  public  works. 

I  am  «f  the  opinion  that  the  lioard  was  fully  authorized  to  make  all 
necessiary  surveys  and  investigations  to  the  end  that  this  particular  work  be 
done  and  that  the  board  was  authorized  to  make  from  time  to  time  such 
further  investigations  and  surveys  as  it  deemed  advisable  for  the  purpose  of 
carrying  out  the  duties  itnixiscd  upon  it  by  the  Act  above  mentioned. 

I  do  not  think  it  would  be  proper  for  this  board  to  pay  a  part  of  the 
salary  and  all  the  expenses  of  a  coord ittat or  unless  it  should  ai>pear  to  the 
board  that  said  work  of  this  coordinator  would  assist  the  board  in  the  per- 
formance of  its  duties  under  the  Act  alwve  mentioned,  in  which  instance,  the 
board  would  then  have  to  determine  the  benefit  that  would  be  derived  from 
this  work  and  pay  for  same  on  the  basis  of  the  actual  value  thereof  lo  this 
particular  taxing  district. 

I  also  tliink  that  due  consideration  should  be  grfven  to  an.v  outstanding: 
contract  that  may  have  been  made  with  the  United  Stales  Government  as 
provided  in  said  A  a  in  order  that  there  will  be  on  band  at  all  times  a  suf- 
ficient amotmt  of  money  to  carry  out  any  commitments  to  the  Federal  Govern- 
ment 
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State  Off icers  —  Plant  Board 

June  12,  19411— Q-821. 

AUTHORIZED  TO    ENTER    PRIVATE    PREMISES   TO   TREAT. 
CUT  OR  DESTROY  PL.^NTS 

Dear  Sir: 

Tin's  will  acknowledge  receipt  of  >our  letter  of  June  10  rectuesting  my 
opinioti  as  to  whether  or  not  the  State  Plant  Board,  through  its  agents,  servants 
and  enijilojees,  has  the  power  to  enter  upon  [)rivate  priJiHirty  to  treat,  cut  or 
destroy  plants  wlien  necessary  to  prevent  or  control  the  dissemination  of 
insect  pests  and  diseases,  or  to  eradicate  same. 

^'on  call  my  attention  to  the  case  of  Garland  Richardson,  et  al.,  v.  Geo, 
n,  Baldwin,  ct  at,,  decided  by  the  Supreme  Court  of  Florida  on  May  5,  1936. 
Same  is  reported  in  168  Southern,  page  25S. 

(  have  examined  this  case  and  it  appears  that  same  is  directly  in  point  as 
the  Supreme  Court  has  decided   that : 

'•Chai>tcr  12291.  Acts  of  1927.  Section  3830,  et  seq..  Compiled  General 
Laws,  authorizes  the  State  Plant  Board  to  employ  agents  and  to  inspect  plants, 
plant  products,  or  other  substances  that  may  in  their  opinion  l>e  capable  of 
carr.ving  insect  pests  or  diseases  and  for  that  purpose  they  arc  authorized  to 
CDfcr  the  premises  of  Hnyoitt'  and  inspect  any  bundle,  package,  or  container 
thnitgtit  to  coiit^iit  plants  c*  other  obiects  thought  to  contain  or  be  carrying 
insect  pests  or  diseases. 

"The  State  Plant  Board  is  also  Authorized  to  investigate  methods  of 
control,  eradication,  and  |)rc\'ention  of  the  dissemination  of  insect  pests  and 
diseases  and  for  this  purpose  may  employ  agents  •  *  *.  It  ma^-  also  supervise 
or  cause  the  treatment,  cutting,  and  destruction  of  plants  when  necessary  to 
prevent  or  control  t!ie  dissemination  of  insect  pests  and  diseases  or  to  eradicate 
tbem  '  *  *  to  prescrihe  and  enforce  all  necessary  rules  and  regidations," 
(Italics  ours.) 

It  is  therefore  apparent  that  your  question  should  be  answered  in  the 
affirmative. 

September  12,  1940— 0-922. 

AUTHORITY  T(J  APPOINT  BURE.AU  OF  ENTOMOLOGY  TO 
ENTER    UPON    PRIVATE    PROPERTY    FOR   THE 

PLRPOSE  OF  ERADICATING  CERTAIN 
PESTS 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  September  11  with  en- 
closures.   You  request  me  to  "examine  the  law  under  which  the  State  Plant 
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Board  of  Florida  (grates  and  let  mc  know  if  in  your  oiiitiion   the  State 

Plant  Board  is  authorized  by  law  to  apfKjtnt  the  Bureau  of  Entomology, 
Division  of  Pink  lioUwonn  Control,  to  enter  u\K>a  private  pniiicrly  in  the 
State  of  nortda  for  the  purpose  of  eradicating  the  pink  boUworm." 

Under  date  of  June  12,  IQ-M),  I  advised  Dean  Wilmon  Newell  that  the 
Siipreme  Court  of  Florida  in  the  case  of  Garland  Richardson,  ct  al.,  v.  Geo. 
H.  Baldwin,  rt  al.,  168  Southern,  page  255,  had  held  that  the  State  Plant  Board 
through  its  agents,  se^^■alIts  and  emjiloyecs  had  the  power  to  enter  \t\yon  private 
prniKrty  and  to  treat,  cnt  or  destroj-  plants  when  necessary  to  vireveut  or 
control  the  dissemination  of  insect  pests  and  diseases,  or  to  eradicate  same. 

My  tonstrufiion  of  this  language  of  the  Supreme  Court  in  the  above  case 
IS  that  the  State  Plant  Board  does  have  the  power  through  its  agents,  servants 
and  eniploiees  to  enter  uiwcj  private  property  and  to  treat,  eut  or  destroy 
plants  when  ncvxssary  to  prevent  or  control  the  dissetnination  of  insect  pests 
and  diseases  or  to  eradicate  the  same,  but  that  such  ^ents,  servants  and 
employees  must  he  under  the  sii|>ervision  and  control  of  the  State  Plant  Board. 
However,  I  llnd  under  the  provisions  of  Section  3833,  Compiled  General  l^ws, 
1927,  Paragraph  ( 14) ,  the  following ;  "enter  into  cooperative  arrangements 
with  any  person,  niunicinality,  county  and  other  departments  oi  this  Slate, 
and  boards,  officers  and  authorities  of  other  States  and  the  Unitetl  Slates  for 
inspection  with  reference  to  insect  pests  and  plant  diseases  and  for  the  control 
and  eradication  thereof  *  *  *." 

I  therefore  believe  that  the  best  way  to  handle  this  matter  would  be  to 
enter  into  an  agreement  with  the  Bureau  of  Entomology  whereb>-  its  employees 
in  the  State  of  Florida  having  charge  of  this  work,  are  under  the  joint  super- 
vision and  control  of  each  of  said  agencies  and  tltat  the  Plant  Board  may 
appoint  said  employees  of  the  Bureau  as  deputy  inspectors  without  comi>en- 
satinn.  I  think  this  would  iie  fully  authorized  by  the  above  quoted  portion  of 
Paragraph  (14)  of  the  Act. 

This  procedure  is  along  the  lines  suggested  by  Mr.  Brown  in  the  last 
paragraph  of  his  letter  to  Mr.  Palmer  under  date  of  September  9. 


412         BIENNIAL,  REPORT  OF  THE  ATTORMBT  GENERAL 

SECTION  SB 

State  Officers  —  Racing  Commission 

January  7,  1939— 0-437. 

EMPLOYEES  OF  RACE  TRACKS  REQUIRED  TO  BE  RESIDENTS 
AND  CITIZENS  OF  FLORIDA 

Geiitletiicii: 

You  reqtresr  rny  opinion  concerning  tlie  following  provision  contained  in 
Section  9-B  of  Chai>ter  14832,  Laws  of  Florida.  Acts  of  1931.  as  amended  by 
Section  9  of  Chapter  17276,  Laws  of  Florida,  Acts  of  1935: 

"*  ♦  *  and  provided  further  tliat  every  race  track  ojie rating  in  the  State  of 
Florida  and  having  a  litetise  from  the  Racing  Commission  shall  be  retjuircd 
to  employ  at  least  85  pei"  cent  of  their  employees  from  bona  fide  residents  and 
cifhens  of  >1w  Sfati'  of  Florida,  exclusive  of  jockeys  or  apprentices,  exercise 
iMjys,  owners,  trainers,  dockers  and  governing  and  managing  officials  and  heads 
of  the  departments  of  the  track,"     (Italics  ours.) 

Y*ou  particnlariy  request  my  opinion  conceming^  what  constitutes  "resi- 
dents and  citizens  of  the  State  of  Rorida."  In  thi^  connection  I  call  your 
att<^nLion  to  ttie  following  from  the  opinion  of  the  Supreme  Court  of  Florida 
in  the  case  of  Steuart  v.  State,  161  So,  278,  text  page  379 ; 

"Citizens  of  the  State  of  Florida  are  those  persons  who  are  horn  or 
naturalized  in  the  United  States,  and  subject  to  the  jurisdiction  thereof,  and 
who  reside  in  the  State  of  Florida  ( Fourteenth  Amendment  to  U,  S.  Consti- 
tution), and  those  persons  who  are  declared  to  be  citizens  of  tire  State  of 
Rorida  by  the  Constitution  or  statutes  of  the  State  of  Florida  that  are  mA 
inconsistent  with  arplicahle  paramount  federal  law.  See  United  States  v, 
Cniikshank,  92  V.  S.  542,  23  L.  Ed.  588:  Twining  v.  State  of  New  Jersey, 
211  U.  S.  78,  2y  S.  Ct.  14,  S3  L.  Ed.  97. 

"The  Constitution  and  statutes  of  the  State  of  Florida  do  not  make  any 
one  a  citi;>!cn  of  Florida  who  is  not  a  citizen  of  the  United  States  residing  in 
the  State  of  Florida." 

I  also  call  your  attention  to  tlie  following  from  the  opinion  of  the  Supreme 
Court  of  Florida  in  the  case  of  Warren  v.  Warren,  75  So,  35,  text  page  40 : 

"We  think  that  the  word  'citizen'  in  this  connection  means  one  who  having 
come  front  another  Statf^  or  cetmtry  has  acquired  a  ]>ermanent  residence  tii 
this  State  by  aetually  living  in  this  State  with  tlic  intention  of  permancntl.v 
remaining^  here,  or  nnc  who,  being  originally  domiciled  in  this  State,  has  not 
changed  his  or  her  domicile  to  another  State  or  country." 

While  the  Supreme  Court  in  the  above  cases  was  construing  statutes 
different  in  nature  from  the  one  here  involved  the  fundamental  principles  woidd 
seem  to  appl>    equally   as   well  to  the  determination  of  the  question  at  hand. 
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It  U  my  opuiion  that  one  is  a  buna  ftdc  resident  and  citiicn  of  the  State  of 
Florida  if: 

1.  He  is  a  citizen  of  the  United  States ; 

2.  If  his  only  pennancnt  home  is  located  within  liie  State  of  Rorida  and 
nui  elsewhere:  and 

3.  If  he  actually  is  t>re»mt  in  the  Stale  of  Florida  during  the  greater 
jiart  f)f  the  time.  Temporary  visiii  or  trips  outside  of  the  State  would  mrt 
affect  his  status  as  a  bona  tide  resident. 

June  20.  I930-O.38S. 

AUTHORITY  TO  SET  DATRS  FOR  HORSF.  RACINc;— Sf^CTION  2, 
SLUni VISION   I.  ClIArTKR  17276,  ACTS  OF  19J5 

Dear  Sir: 

This  will  acknonledgc  receipt  of  yonr  letter  of  June  19  rcquesititg  my 
opinion  upon  the  following  question: 

"Has  rhc  Stntc  Racing  Cummission  authority  in  a  catmty  where  there  is 
tiitt  one  hflr!Mr  traclc  and  no  dog  track  to  set  days  and  dates  for  horse  racing 
in  said  county?" 

\'tiu  slate  thai  the  answer  to  this  question  involves  a  construction  of  Sub* 
divisiim   1  of  Section  2  of  Chapter  17276,  Acts  of  1935,     Yoii   state  further: 

"llorw  racing  is  limited  to  not  exceeding  tifty  (50)  days  Iwtween  l>ecem- 
Wt  10  and  April  10,  and  it  is  farticularly  important  to  the  Commission  which 
is  aitlSinrij^CTl  to  lis  and  Set  dales  for  racing  in  counties  where  there  are  one 
or  more  horse  tracks,  and  in  apportinninK  said  dates  in  a  fair  and  impartial 
manner,  thai  it  be  advised  whether  they  have  the  power  and  anthority  in 
fixing  and  setting  dates  for  horse  racing  in  Broward  and  U>de  Coiitftin  In 
apportion  the  dates  assigned  to  these  three  (3)  horse  tracks  it)  a  fair  an<l 
initiartial  manner  and  in  such  manner  as  the  Commission  in  its  lawful  dis- 
cretion may  determine." 

In  reply  I  wish  to  advise  that  this  question  apparently  has  been  answered 
by  the  Supreme  Court  of  Florida  in  the  case  of  State  v.  Stein,  176  Si"  M'J. 
where  the  Court  after  quoting  the  ahove  section  of  the  ntatute.  lo-wtt:  Sut»- 
division  I   of  Section  2  of  Chapter  1 7276.  Acts  o(   1935,  said  : 

"We  do  not  hold  Ihqt  this  section  of  the  Act  grants  to  the  permit  holder 
the  right  to  select  the  dates  uixin  which  a  horse  racing  meet  will  he  conducted, 
but  it  dors  require  the  State  Kacing  Commission  to  grant  the  dates  within  the 
time  tixed  by  the  Act  and,  while  it  appears  that  the  Racing  Commission  may 
select  and  tlx  the  dales  for  the  operation  of  a  horse  racing  track  in  any 
county  7clii-re  only  one  racing  track  iV  permilltd.  the  statute  requires  the  State 
Racing  Commission  to  fix  such  dates  in  a  fair  and  impartial  manner.  In  dniog 
this  it  is  the  duty  of  the  Commissbn  to  took  to  the  iHlt'rest  of  the  State,  whicti 
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receives   revemit'   for  the  operation  of  the  track,  and   to  the  iiiti'rests  of  the 
permit  holder.  w!ut  propose*  ti>  o/ieralc  the  track  for  proAt."     (Italics  ours.) 

M}-  construction  of  the  Court's  languat^e  that  I  haw  above  quoted  is  that 
tlK  Racing  Commission  has  the  authority  "to  grant  the  dates  within  the  time 
lixed  hy  thf  Aa  *  *  •  in  any  county  where  only  one  racing  track  is  permitted 
•  •  •"  and  that  the  Racing  Commission  should  "  "  *  *  lix  such  dates  in  a  fair 
and  ini{)artial  manner  *  *  * "  and  that  the  Commission  may  tate  into  con- 
sideration the  matter  that  you  have  mentioned  in  )our  letter  which  would 
certainly  Itavc  3  direct  tx-arinc  upon  the  dates  to  he  fixed  in  order  that  not 
otily  the  State  would  derive  as  nnich  revenue  as  jmssihle  from  the  operaticwi  of 
the  tracks,  which  to  attain  use  the  language  of  the  Supreme  Court,  also  takes 
into  consideration  "  •  •  *  the  interest  of  the  permit  hokler  who  proposes  to 
operate  the  track   for  prtilit  *  *  *,*' 

1,  therefore,  answer  your  tpicstion  in  the  affirntative. 
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Febniarj   IS.  1939~0-S4. 

MOTOK  VEHICLES— WEIGHT  LIMITS  ON  TRUCKS  AKO  LOADS  — 

Ul'>TIXCTIf)N  BKTWEEN  PRIVATK  TRUCKS  AXD  THOSE 

K  KG  I :  LA  TED   BY    RAILROAD  COMMISSION 

Gentieineu: 

This  is  ill  rtpiy  to  your  letter  uf  February  6.  Vou  call  my  attention  to 
sii1ii»aragra]iji  4  of  Section  3.  Chapter  160S5,  Laws  of  Florida,  Acls  of  193J, 
wlurh  proviik's  thai  no  motor  vehicle  or  combination  of  vehicles  with  pneu- 
matic tires,  .shall  be  o]wrate<l  on  a  public  highway  in  this  State  with  a  gross 
weight  per  vehicle,  inchidin^r  the  weight  of  such  vehicle,  in  excess  of  16,000 
pountls.  Under  ceriam  circumstances  therein  stated  ihe  limit  is  iticrea5ed  Xn 
IS.WKJ  ]ioi«u!s.  Yon  further  call  my  attention  to  the  following  provision 
contaiiK'd  in  Sectinn  2  of  Chapter  18026,  Laws  of  Florida.  Acls  of  19J7: 

"No  iniek  or  trailer  shall  l>t  authorised  under  any  Certificate  of  F'liblic 
Convenience  and  Necessity  in  commnn  carriage  to  carry  a  load  in  excess  of 
12,(JtlO  pounds,  and  the  CoinmissiOTT  shall  by  the  terms  of  all  cerlilkates  issiiett 
by  it  liniil  the  load  weight  of  es-ery  truck  or  trailer  ti»  not  more  than  12,00l* 
pounds,  livery  certificate  iierctoforc  issued  shall  be  deemed  to  limit  load 
weight  of  every  tmck  or  trailer  to  12,0(X)  poi'.nds  and  the  carriage  or  any 
tnick  or  trailer  of  more  than  12.000  jiounds  shall  Iw  unlawful  and  subjccl  the 
holder  of  such  certilicate  to  all  the  penalties  prescribed  by  law  and  hy  the 
provisions  of  this  .\ct." 

In  view  of  the  fact  that  Section  4  of  Oiai>ter  1802fi  provides  "All  la««.  in 
conflict  with  this  Act  arc  hereby  reiiealcd"  you  rcf|ucst  my  opinion  as  to 
whether  the  weffrht  limitation  of  18,000  [jonnds  hereinabove  referred  to  is 
snpersetled  Iiy  the  weight  limitation  of  24,000  pounds  provided  in  the  tcgis' 
lative  .\ct  of  V)37. 

In  the  light  of  the  decisions  of  the  Supreme  Court  of  Florida  in  the 
cases  of  Dickinson  v.  Cahooii,  144  So.  345.  and  1-conard  v.  Sweat.  152  So,  )(5?, 
the  only  c4inclu-;itm  which  I  can  logically  reach  is  that  tile  weight  liniitatinji 
pro\ided  in  the  l'J37  .'\ct  applies  ordy  to  vehicles  regulated  by  the  Railroad 
ConnnisMun  and  dues  not  st][>er,ie(!e  the  weight  limitation  provided  hy  (he  1933 
.\ct.  This  conclusion  is  inescapable  in  view  of  the  fact  that  the  1933  Act 
and  the  l'*37  Act  here  considered  are  simply  amendments  of  the  same  laws 
which  the  Supreme  Court  uf  Florida  construed  in  the  two  cases  altovc  cited. 
As  a  matter  of  fact  the  particular  provision  hereinabove  quoted  from  the 
1937  .Act  is  a  re-enactment  of  the  same  provision  construed  by  the  Suprcnie 
Court, 

The  following  is  from  the  c pinion  of  the  Supreme  Court  in  the  case  of 
Dickinson  v.  Cahoon : 
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"Tlic  (juesfion  presented  in  this  habeas  corpus  proceeding  is  whether  or 
not  the  general  weigJit  limitation  of  15,000  pounds  for  motor  vehicles  licensed 
to  olierate  on  the  roads  of  this  Stale  applies  to  a  ccrtilicated  private  contract 
carrier  LoWing  a  ceriiiicate  of  public  convenience  and  necessity  under  Section 
4  of  Chapter  14764.  Acts  of  1931.  *  *  * 

"Chapter  14764,  supra,  was  passed  by  the  Lt^islature  and  became  a  law 
prior  to  Cliapter  15625,  supra.  It  is  obvious  from  a  consideration  of  the 
history  as  well  as  the  charaaeristics  of  Chapter  14764  as  a  part  of  the 
tegislative  policy  of  this  State,  that  said  chapter,  dealing  as  it  does  with  a 
particitlar  cla.ss  of  vehicles  known  as  certificated  vehicles,  was  intended  to 
create  a  separate  classification  of  such  certificated  vehicles  for  the  piirjjose  of 
regulation,  supervision,  and  added  taxation.  This  legislative  intent  to  set  up 
a  special  DKle  of  regulations  for  certificated  vehicles  as  distinguished  from  all 
others  licensed  to  use  the  highways  is  clearly  disclosed  by  Section  8  of  CTiapter 
15625,  whicii  provides  in  part : 

"  'Gut  nothing  in  this  Act  shall  be  construed  to  repeal  any  part  of  Senate 
Bill  411  (Chajitcr  14764)  passed  at  the  regular  session  of  the  1931  Legislature. 
Provided  further  ihat  nolhiiig  in  Ihis  Act  shall  repeal,  alter  or  diminish  the 
mileage  tax  or  fees  now  provided  Uy  law  for  motor  vehicles  coming  under  the 
supervision  of  the  Railroad  Commission  of  the  State  of  Florida." 

"Conseqrently,  we  ha\e  upr.n  the  statute  books  of  this  State  two  separate 
and  indepentlenl  statutes  relating  to  the  suftervision  and  regulation  of  motor 
vehicles.  The  older  of  these  two  statutes  deals  with  the  licen.sing,  taxation, 
and  incidental  regulation  of  motor  vehicles  of  every  kind  except  those  sub- 
scLiueutlj'  classiiled  and  separately  dealt  with  by  Chajiter  13700,  Acts  of  1S>29, 
and  its  re-eiiactmcnt  and  revision  as  Chapter  14764.  .Acts  of  1931." 

In  the  two  decisions  of  the  Supreme  Court  hereinabove  referred  to  the 
specific  question  here  proposed  was  considered.  In  both  cases  the  Supreme 
Court  held  that  vehicles  sulijcrt  to  regulation  by  the  Railroad  Coiniiijssion 
const  it  ■te  a  separate  class  from  other  vehicles  and  that  a  weight  limitation 
specifically  aj)iil,viii^  t"  such  class  of  vehicles  cannot  aptil.v  to  other  vehicles. 

June  16,  1939— 0-383. 

.AUTHORITY  TO  DESIGNATE  ADDITIONAL  ROADS  AS  PART  OF 
TME  •'?'/'  FKDERAL  AID  SYSTEM"  WITH  APPROVAL 
OF  FEDERAL  GOVERNMENT 

Dear  Hin 

This  is  iii  reply  to  your  letter  of  May  25,  in  which  you  request  my  opinion 
as  to  ivhelher  or  not  the  State  Road  Department  has  the  authority  to  designate 
and  select  additional  roads  to  be  added  to  and  become  a  part  of  the  recognized 
*'7''/f    I'"ederal  Aici  System"  with  the  approval  of  the  Federal  Government. 

In  the  interest  of  clearness,  it  is  well  to  first  consider  just  what  is  meant 
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by  the  "I'/t  Federal  Aid  System."  Briefly  stated,  it  is  that  system  of  high- 
ways referred  to  in  (!ie  "Federal  Highway  Act,"  of  Novemlier  9,  1921,  which 
sujiersedcd   tlie  "t'ederaJ   Aid   Act,"   of  July    U,   1916.     Tile   "Federal    IHRhway 

Act"  is  set  forth  in  United  States  Code  Annotated,  Title  23.  Sections  1  to  2S 
inclusive.  The  following  provisions  from  V .  S.  C.  h..  Title  23.  Section  b, 
throw  some  light  on  the  nature  of  this  "Vfr  Federal  Aid  System;" 

"Before  :my  projects  are  appro\ed  in  any  State,  snch  State,  throtjgh  its 
State  highway  department  shall  select  or  designate  a  sj'stcm  of  higliways  not 
to  exceed  7  per  centum  of  the  total  highway  mileage  of  stich  State  as  shown 
by  the  records  of  the  State  1-ltghway  Department  on  Novcmbtr  9,  1921, 

"Upon  this  system  all  Federal-aid  apportionments  shall  be  expended 

"Highways  which  may  receive  Federal  aid  shall  he  divided  into  two 
classes,  one  of  which  shall  he  known  as  primary  or  interstate  highw^ays.  and 
shall  not  exceed  three-sevenths  of  the  total  mileage  which  may  receive  Federal 
aid,  and  the  other  which  shall  connect  or  correlate  therewith  and  he  known  ass 
secondary  or  inlercounty  highways,  and  shall  consist  of  the  remainder  of  the 
mileage  which  may  receive  Federal  aid. 

"The  Secretary  of  .\griculture  shall  have  authority  to  approve  in  whole 
or  in  part  the  systems  as  designated  or  to  require  modifications  or  revisions 
thereof;  Prm'iricil.  That  the  States  shall  submit  to  the  Secretary  of  Agri- 
cliltiire  for  his  approval  any  projiosed  revisions  of  the  designated  systems  of 
highways  above  provided  for." 

An  amendment  to  Section  6.  Title  2J,  L'.  S.  C.  A.,  provides  for  extending 
and  continuing  the  "?''//■  Federal  Aid  System."  This  amendment  reads  as 
follows : 

"Whenever  provision  has  been  tnade  hy  any  State  for  the  completion  and 
maintenance  of  90  per  centum  of  its  system  of  primary  or  interstate  and 
secondary  or  intcrcountv  highways  equal  to  7  per  centum  of  the  total  mileage 
of  such  State,  as  rs^quired  hy  this  chapter,  said  State  through  its  State  highway 
department,  hy  and  with  the  approval  of  the  Secretary  of  .\gricuUure,  is 
hereby  authorized  to  increase  the  mileage  of  the  primary  or  interstate  and 
secondary  or  intcrcoimly  systems  bj-  additional  mileage  trivial  to  ntrt  more 
than  1  per  centum  of  said  total  mileage  of  such  State,  and  thereafter  to  make 
like  increases  in  the  mileage  of  said  systems  whenever  provision  has  been 
niade  for  the  completion  and  maintertance  of  90  per  centum  of  the  mileage  of 
said  sjstems  prpvioufily  authorized  in  accordance  herewith,  ( .-Vs  amended 
July  21.  1932,  c.  520,  Sec„  304,  47  Stat.  722.)" 

Under  Title  23,  U.  S.  C  A.,  any  f tends  apj>ortioned  to  the  States  as  Federal 
aid  are  available  for  expenditure  for  one  year  after  the  close  of  the  fiscal  year 
for  which  such  funds  are  authorized  and  any  unexpended  funds  are  re- 
apportioned among  the  States.  In  view  of  the  provisions  of  the  "Federal 
Highway  Ad,"  requiring  Federal  approval  of  highway  projects  in  the  "7% 
Federal  Aid  System."  it  is  conceivable  that  the  share  of  the  State  of  Florida 
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in  the  Federal  tiinds  for  a  year  could  be  lost,  if  the  Federal  authorities 
refused  to  ai>iiri}Ve  available  State  highway  projects.  In  the  case  of  Singte- 
tAry  V,  Mtaihmaiv.  300  S.  W.  242.  the  Court  of  Civil  Appeals  of  Texas  held 
that  under  ihe  "I'ederal  ifi^invay  Act,'  any  attempt  on  the  part  of  tlie  Slate 
to  designate  the  route  of  Federal-aided  Stale  highways  without  the  approval 
of  the  Federal  authorities  would  l>e  ineffective. 

The  I'lorida  Le.:j;islatiire  of  \923  enacted  Chapter  9311,  which  estahlished 
and  designated  a  system  of  State  roads.  In  Seetitm  1  of  Chajiter  9311,  State 
roads  tnimdercd  1  to  28  are  designated  antl  located.  It  is  further  provided  in 
said  Section  I,  the  order  in  which  the  roads  are  to  !>e  constructed,  hut  it  is 
si«ci()cully  provided  that  the  provisions  therein  contained  shall  not  be  eon- 
stnifd  til  interfere,  in  any  way,  with  the  constrnclion  and  maintenance  of  .such 
mads  as  have  heeii  designated  as  part  of  the  "Federal  7'/r  Highway  System," 
which  is  <k-lined  as  consisting  of  certain  numbered  roads  and  "also  45  miles  to 
he  licsigjiated  hy  the  State  Road  Department  and  Federal  Government,  as 
part  of  the  "I'ederal  7'/i  System."  Section  3  of  Chapter  9311,  contains  the 
fntlowins ;  "Provided,  that  said  department  shall  not  hereafter  have  the 
power  to  designate  and  estahlish  State  roads."  Tbe  Legislature  of  1925,  in 
ChrqjtiT  in2fi'>,  amemkfl  Section  I  of  Chapter  9311,  so  as  to  add  to  the  words, 
"also  4S  miles  to  be  designated  i)y  the  State  Road  Dcjiartment  and  the  Federal 
Govenuucnt,  as  part  of  the  Federal  77?  System."  ihe  words,  "and  such  further 
mrleai^e  of  roads  as  ma)  lie  in  the  future  allowed,  allotted,  and  designated  hy 
the  State  Road  Department  and  ['"ederal  Government  as  part  of  the  f-'ederal 
ZVr  System."  The  above  aniendmcnt  added  b>'  the  Legislature  of  1925  has 
not  iieen  carrier)  f<irvvard  in  tlie  iiercnatient  su[iplfment  of  the  Compiled  General 
l,aws  of  Morida.  I  do  not  find,  however,  that  any  sulisefiuent  statute  has 
eliinitialed  Ihat  amendinent.  and  it  is  still  the  law. 

For  maJiy  years,  at  each  session  of  the  Legislature  an  Act  has  been 
passed  autlloriyinij  the  State  Road  Department  lo  receive  tbe  Rrants  of  money 
available  timlcr  tbe  Federal  laws  relating  to  Federal  aid  in  construction  of 
highways,  which  Federal  laws  we  have  hereinabove  considered.  The  State 
Road  Department  is  atitboriTed  to  accept  such  sums  .so  made  availalile  in  ac- 
cordaoce  vvith  the  terms  and  conditions  expressed  in  the  Federal  laws.  See 
Cliapter  182R0,  Laws  of  Rorida  Acts  of  1937,  and  see  House  Rill  No,  141 
of  tht?  1939  session  of  the  Florida  Legislature. 

The  only  protilem  here  presented  is  whether  the  jprovision  in  Section  3 
of  Chapler  9311,  to  the  effect  that  the  State  Road  Department  shall  not  there- 
after have  ilie  jjower  to  designate  and  establish  State  roads,  has  eliminatet! 
any  aiilhority  in  the  State  Road  Department  to  designate  and  locate,  with  the 
approval  of  the  Federal  authorities,  any  road  as  a  part  of  the  "7'^/r  Federal 
.Aid  System"  which  has  not  l>cen  expressly  designated  by  the  1-egisiature.  In 
other  words,  would  the  designation  and  location,  with  the  approval  of  the 
Federal  aittborities  of  a  road  as  a  part  of  the  "Federal  714  Highway  System" 
he  the  establishment  of  a  State  road  contrary  to  the  provisions  of  Section  3 
of  Chapter  9311? 
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It  is  my  (>i>inii-in  thai  luidcr  Section  I  of  Chapter  9Jn.  the  "Federal  Vk 
Highway  System"  is  tslaliUshed  as  a  part  uf  the  State  roads  of  Florida. 
Since  Section  1  of  Chapter  931 1  was  amettdi'd  by  Chapter  10269.  Acts  of  1925. 
so  as  to  en  large  the  "Federal  7'/*  Highway  System"  to  i  tic  lode  "stlfh  further 
mileage  of  ruads  ;ts  may  he  in  the  future  allowed,  allotted,  and  desigfuitoJ 
by  the  State  Road  llepartnient  and  Federal  Governinetil,"  the  eoiii'htstiwi  is 
iiiescapaljle  that  the  selection  atid  designation  of  a  road  to  be  included  in  the 
'Federal  7'/*  Highway  System"  does  not  constitute  the  establishtncnt  of  a  new 
State  road.  The  Legislature  itself  has  desigttated  and  estalilishcd  the  "Fed- 
eral Tfi  Highway  .System"  as  part  of  the  system  wf  State  roads  of  Florida, 
When  a  rc>ad  is  brought  within  the  "Federal  T/r  Highway  System"  pursuant 
to  specific  statutory  authorisation,  that  road  hctomes  a  State  rrjad.  not  liecause 
It  is  so  desiijjHaie*!  by  the  State  Road  Departmtent.  but  because  it  is  |>art  of 
the  "Federal  /"/r  Highway  System."  which  the  Legislature  has  destj{natcd 
and  established  as  being  embraced  within  the  system  of  State  roads.  This 
conclusion  is  inescajMible  Itecause  all  of  the  statutes  relating  to  the  subject  of 
State  roads  and  the  "Federal  I'/'i  Highway  System"  must  he  construed  to- 
gether. It  is  inc(mcei\*able  that  the  Legislature  intended  to  prohibit  the  State 
Road  Defvartment  from  including  rnad.s  in  the  "Federal  77c  Highway  System" 
by  the  provision  above  referred  to  in  Section  3  of  Chapter  9311,  Acts  of  1923. 
in  view  of  other  statutory  provisions  providing  that  the  "Federal  Tfc  fligh- 
way  Systet»"  shall  embrace  further  mileage  to  l>e  included  in  the  future  in 
that  system  by  the  State  Road  Dt|>ariinenl  and  the  Federal  Government. 

It  is  therefore  my  opinion  that  the  State  Rc^d  Department  has  the 
autfiority,  with  the  approval  of  ihe  authorised  representatives  of  the  Federal 
Government,  to  include  roads  in  the  "7'^    Federal  Aid  System," 

Octolier  7.  1939-t>5«6. 

AUTHORITY    TO   FNTFR   INTO   AGREEMFN'T   WITH    GF,ORG!A 

HIGHWAY  DEPARTMENT  TO  CONSTRUCT   BRIDGE  AT 

STATE    LINE— CHAPTER    19161,    ACTS    OF    1939. 

Genlienua: 

You  state  tliat  at  the  last  meeting  of  the  Rf.>ad  Dc)iarlment  it  adopted  a 
resolution  authorizing  the  c*penditiire  hy  the  Department  of  $.W,000  to  pay 
part  of  the  constnretion  cost  of  a  bridge  across  the  Withlacoochee  River  to 
connect  a  highway  leading  front  Madison,  Florida,  to  Valdosta,  Georgia,  that 
jian  of  the  highway  in  Florida  being  State  Road  106.  provided  such  expendi- 
ture was  first  approved  as  to  its  legality  by  the  .•\ttomey  General. 

Yen  further  state  that  the  Georgia  Highway  Defiartnient  lias  estimated 
tile  cost  of  constructing  the  bridge  at  $65,475.00,  together  with  an  iidditioiial 
anioimt  for  engineering  and  contingencies  in  thi'  sum  of  $6,547,50.  The  High- 
way Hepartmeut  of  Georgia  will  let  a  contract  to  construct  said  bridge,  fro- 
viding  the  State  Road   I>epartment  of   Florida  will  contribute  the  said  sum 
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iif  $30,000.0(1,  The  major  ja*"!  "f  the  bridge,  when  constructed,  will  lie  in 
Getvrijia,  asui  its  sonlhtru  approach  ^^'tll  lie  jiartlj-  in  Florida  and  will  physically 
Ctmiiect  State  Road  106. 

It  is  my  opinion  tUst  the  [jropnsed  exiienilitiire  is  attthorized  by  the  ?tatc 
Road  Department  under  the  provisions  of  Chapter  19161,  Laws  of  Florida, 
Acts  of  1939,  Section  1  of  which  reads  as  follows : 

"Spclioii  1.  The  State  Road  rteiiartnient  of  Florida  is  hereby  authorised 
and  empowered,  whenever  it  deems  it  practicable  and  to  the  best  interests  of 
llie  State  Ruarl  System  of  Morida,  to  cooperate  with  any  State  adjoininia;  the 
Stale  of  Florida,  or  tlie  highway  deitartment  of  any  such  adjoining  State,  or 
an\'  iKititicai  subdivision  or  other  duly  authorized  agency  therein,  in  the  con- 
strtiction,  building,  or  by  participation  in  the  cost  or  purchase,  of  any  bridge, 
which  extcnris  from  said  adjoining  State  so  that  said  bridge  or  one  of  its 
approaches  physically  connects,  or  when  constructed  will  physically  connect. 
any  designated  and  established  State  Road  of  the  State  System  of  Roads  of 
Florida,  to  the  extent  of  fifty  fSC/f  )  per  cent  of  the  construction  cost  of  any 
such  bridge,  or  the  purchase  price  thereof." 

April  2.  I940-O-777. 

APPLICATION  FOR  GRANT  OF  PERPETUAL  EASEMENT  FOR 
CAUSEWAY  AND  BRIDGE  ACROSS  OLD  TAMPA  BAY 

Centtemeti : 

Yon  have  referred  this  matter  to  me  with  the  rcqtiest  for  my  opinion  as 
to  the  authority  of  the  Tru.stees  of  the  Internal  Improvement  Fimd  to  grant 
to  the  State  Road  Department  of  Florida  a  perpetual  easement  for  right-of- 
way  purposes  tor  the  construction  of  a  causeway  and  liridge  for  public  road 
purpose?  over,  throuKh.  and  across  Old  Tampa  Bay,  a  navigable  l)ody  of  water 
in  I  Itllsliorough  and  Pinellas  Counties,  and  the  submerged  lands  adjacent 
thereto. 

In  this  connection  I  have  given  careful  consideration  to  the  arguments  for 
and  apainst  the  granting  of  -'aid  application,  as  containcfl  in  the  briefs  of 
counsel  submitted.  I  have  also  considered  the  long-established  custom  of  the 
tnastccs  in  granting  similar  requests,  and  have  reached  the  conclusion,  and  I 
am  of  the  opinion,  that  the  trustees  have  the  authority  to  grant  to  the  State 
Hoad  Department  perpetual  easements  for  public  road  purjioses,  includinR 
bridges  and  causeway"!  o\cr,  through,  and  across  navigable  streams  and  bodies 
of  water,  which  aiithiirity  includes  the  right  to  grant  the  atwve  application 
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November  14.  1940— 0-983, 

AUTHORIZED  TO  AWARD  BIDS  TO  LOWEST 
RESPONSIBLE   BIDDER 


Dear  Sir: 


1  am  ill  receipt  of  a  letter  f  roit)  the  Chairman  of  tlic  Slate  Road  I5ejart- 
nicnt  to  J  (111  in  which  he  states  as  follows: 

"On  Novemlier  7,  1940,  the  State  Road  Depart  mtnt  received  bids   for  the 
construciion  (if  the  above  itroject    The  fuUowitig  bids  were  suhmiited : 
"1.    ^V.  L.  Cobb  Coiistrurtion  Co. ™™ „„.,»„....|155,790.94 

"2.     Cone  Brothers  Construction  Co.  .„ I6K.  188.07 

"3.     Smith   Service  Company,   Inc 171,364.16 

"The  engineers  of  the  State  Road  rJciJartment  considered  the  low  hid  a 
little  too  high. 

"When  Ibis  was  brought  to  the  attention  of  the  low  bidder,  W.  L.  Cobb 
Construrtion  Company,  this  conipany  advised  the  State  Road  Department  that 
it  would  be  willing  to  accept  a  fair  and  reasonable  reduction  of  llie  bid  it 
submitted  so  as  to  permit  the  contract  to  be  awarded  to  W.  L.  C^bb  Con- 
struction Company.  The  State  Road  Department  considers  that  the  proi>osition 
made  by  W.  L.  Cobb  Construction  Company,  insofar  as  the  reduction  of  its 
bid  is  concerned,   is  entirely   reasonable  and  satisfactory. 

"It  has  been  the  practice  of  the  Road  Department  on  numerous  occasions 
to  allow  the  low  bidder  to  reduce  his  bid  to  meet  the  estimates  of  the  Road 
Department  and  contracts  have  been  awarded  for  such  reduced  figures,"  and 
in  res|X)nse  to  your  re(iuest  for  my  opinion  as  to  whether  or  not  it  is  per- 
missilile  for  the  State  Rtrad  Deiartment  to  enter  into  such  contracts,  I  would 
state  as  follows : 

Section  1635.  C.  G.  L..  1927.  provides  in  part  as  follows : 

"  *  •  ♦  and  to  advertise  for  bids  on  same  at  least  once  a  week  for  not 
less  than  two  consecutive  weeks  in  some  newspaper  having  a  gctteral  circula- 
tion in  the  county  where  the  proposed  work  is  located ;  and  the  State  Road 
Department  may,  at  its  discretion,  award  the  proposed  work  to  the  lowest 
responsible  bidder,  or  it  may  reject  all  bids  and  proceed  to  perform  the  work 
with  convict  labor  or  free  labor,  and  may  purchase  such  equipment  and 
supplies  as  may  tic  nccessarj'  for  the  cffitient  and  economical  prosecution  ot 
the  work.'" 

It  appears  that  the  requirements  of  this  statute  have  been  met  because 
advertisements  were  duly  made  for  bids  and  the  Road  l>eparimeni  is  awarding 
the  bid  to  the  lowest  responsible  bidder  at  a  price  even  Iwlow  his  bid.  which 
in  my  opinion  is  entirely  permissible,  the  effect  of  such  award  being  to  benefit 
the  State. 
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October  31,  1939—0-630. 

SOrL  CONSKRVATfON  DISTRICTS—AP PLICATION  OF  CHAPTER 

18144.  ACTS  OF  1W7,  AS  A ^ [END ED  BY  CHAPTER 

19473,  ACTS  OF  1939 

(tctttletni'ii : 

Vmi  call  my  attention  to  a.  district  known  as  the  "Holmes  Creek  Soil 
Conservation  I  district"  consisting  of  27S,0{)0  acres  in  Jackson  and  Holmes 
Counties,  heretofore  created  pursuant  to  Oiapter  18144,  Laws  of  Florida,  Acts 
flf  1937.  Vou  rcQuest  tny  opinion  'a.s  to  whether,  in  order  to  assure  this 
district  legal  status  under  the  provisions  of  Chapter  194?3,  Acts  of  1939,  the 
procedure  set  forth  in  Chapter  19473,  must  be  completely  followed.  Fn  other 
wt»rd.<;,  would  said  <li strict  have  to  he  reorganised  from  the  very  beginning 
iiiuler  provisions  of  Chapter  19473? 

It  i>  my  opinion  that  the  only  safe  niethttd  to  follow  would  lie  start  from 
the  Iwginning.  This  woi^ld  be  the  only  sure  means  of  eliminating  the  effects 
of  ohvioMsly  unconstitutional  features  contained  in  Chaiiter  1S144,  .Acts  of 
1937. 

Vf]ti  further  request  mj-  opiiiitm  as  to  whether  the  newly  created  State 
Soil  Conservation  Roard  may  act  lapon  petitions  for  creation  of  districts  here- 
tofore tiled  with  the  State  Soil  Conservation  Committee,  organized  under 
Chapter  18144.  Acts  of  1937.  With  regard  to'  this  question,  it  would  also  he 
my  opinion  that  proceedings  to  create  such  districts  should  follow  the  pro- 
visions of  Cliapter  l')473.  Acts  of  193**,  from  the  verj'  beginning.  This  would 
eliminate  any  objection  which  might  hereafter  he  raised  to  the  effect  that  the 
State  Board  of  Soil  Conservation,  in  creating  a  particular  district,  acted  on  a 
]ietition  liled  pursuant  to  a  law  which  had  l>een  repealed  with  the  State  Soil 
Conservation  Committee  which  had  been  abolished, 

August  29.  1940— O  907. 

Sf)IL    CONSKRVATION    DISTRICTS— COCNTY    COMMISSIONER 

I.VKLIGIRI.E  TO  HOLD  OFFICE  OF  SCPERVISOR 

OF  DISTRICT 

Gentkmrii  • 

Voit  request  my  fifinion  as  to  whether  a  county  commissioner  is  eligible 
tti  hold  the  olhce  of  Supervisor  of  a  Soil  Conservation  District  established 
under  the  provisions  of  Chapter   19473,  Law.*  of  Florida,  .Acts  of   1939. 

It  is  my  opinion  that  no  jierson  can.  under  Article  .\VI,  Section  IS  of 
the  Florida  Constitution,  be  a  county  commissioner  and  a  Supervisor  of  a 
Soil  Conservation  District,  under  Cltapter  1947 J.  Laws  of  Florida,  Acts  of 
1939,  ai  the  same  time 
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Fund 

Aittrost  2.  19J9— O-Slt. 

VALIDITY  OF  LEASE  OF  LAND  L'NFiRR   SECTION  65. 
CHAPTKR   1471?,  ACTS  OF  1«1 

Dear  Sir: 

I  liave  your  letter  of  the  27th  ultiino,  relative  to  the  above  cajitioiied 
matter  and  readiiig^  as   follow^^ : 

"The  Trustees  uf  the  Internal  Impruvement  Funfl  in  their  setllement  with 
the  i^verglatles  Drainage  District  retained  Certiticate  No.  18^,  sale  of  July  7, 
WXl.  covering  all,  less  E'/-  of  EV-  of  SFV4  of  SEV*  ami  less  12  acres  in  Tract 
47,  uf  Section  J6.  Tovvnsl]iii  42  South.  Range  31  East,  containing  615  acres. 
Under  the  terms  t>f  the  old  Drainage  Act  the  title  to  delinquent  EvefKladcJt 
Drainage  Tax  lands  vests  in  the  Trustees  after  the  certificate  lieconies  two 
years  old. 

"The  Trustees  have  agreed  to  lease  the  ahove  area  to  Mr,  (iu\  Wiiitlirfii) 
of  this  city,  the  lease  to  he  for  a  jwriod  of  five  year*  and  the  land  to  Itc  o&etl 
for  gra/Jng  purjioses  onlj'.  The  County  Agent  of  Glades  County  advises  us 
that  another  liarty  hy  the  name  of  Joe  B.  Hendry  has  acquired  title  from 
the  record  title  holder.  They  have  made  no  effort,  however,  tu  acfjutrc  title 
from  the  Trustees. 

"Mr.  Winthroj)  desires  an  o[tinion  as  to  whether  or  not  his  lease  from  the 
Trustees  based  on  the  tax  title  is  valid  and  whether  or  not  he  has  authority 
to  lake  iKissession  of  said  laud." 

The  said  lands  were  vested  in  the  Trustees  of  the  Internal  Improvemeirt 
Fund,  under  the  provisions  of  Section  65,  Cliapter  14717,  t-aws  of  Florida, 
Acts  of  1931.     Paragraph   (e)  of  said  Section  65  reads  as  follows; 

"Ufion  the  eNpiration  of  the  time  for  redemption  with  respect  lo  certifi- 
cates which  shall  he  retained  hy  Trustees  of  Internal  Imjiroveinent  Fund  do 
further  right  to  redeem  shall  exist  and  the  said  Trustees  shall  be  deemed  to 
have  a  fee  simple  title  to  all  lands  covered  hy  imredeemed  certificates  in  their 
hands,  and  such  lands  shall  constitute  a  part  of  the  Internal  Improvement 
Fund  of  the  State  of  Florida  and  shall  l>e  held  and  disposed  of  by  such  Trustees 
in  like  manner  as  is  provided  by  law  with  respect  tti  other  lands  constituting 
a  part  of  such  Internal  Improvement  Fund." 

Assuming  that  the  said  tax  certificate  is  valid,  it  is  my  opinion  tliat  such 
proposed  lease  would  he  valid  and  the  lessee  would  have  authority  to  take 
possession  of  said  lands. 
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January  2S,  1940— O-704. 

NOT  AUTHORIZED  TO   DEDICATE  LANDS  VESTED  IN  THE 

STATE  UNDER  THE  MURPHY  LAW   (CHAPTER  182g6> 

TO  THE  FLORIDA    BOARD  OE  FORESTRY  FOR 

STATE  FOREST  OR  PARK  PURPOSES 

Dear  Sir: 

I  am  in  rcceit»t  of  your  letter  of  the  22iid  in  which  you  inquire  as  to 
wheiher  or  not  the  Trustees  of  the  Internal  Improvement  Fund  of  (he  State 
of  Florida  have  authority  to  dedicate  lands  vested  in  the  State  of  Horida 
under  Cliapter  ISSW  to  the  Florida  Board  of  Forestry  for  State  forest  or 
park  imrifoses,  and  in  reply  thereto  would  state  that  Section  9  of  said  Act 
jiroviilcs   in  part  as   follows : 

■■  *  *  *  and  the  State  of  Florida  thereafter,  through  the  Trustees  of  In- 
tenial  Improvement  Fund  shall  he  authorized  and  empowered  to  sell  the  said 
lands  to  the  highest  and  best  hidder  for  cash  at  such  time  and  after  giviuR 
such  notice  and  according  to  such  rules  and  regulations  as  may  be  fixed  and 
addpted  from  time  to  time  by  the  said  Trustees  of  the  Internal  Improvement 
Fund." 

It  is  my  opinion  that  under  this  section  of  the  law,  the  Trtistees  of  the 
Internal  Improvement  Fund  rlo  not  fitive  authority  to  dedicate  this  land  for 
State  forest  iir  park  purposes,  and  that  the  only  authority  they  have  is  to 
sell  this  land  as  directed  hy  the  alxjvc  mentioned  section. 

March  15,  19«— 0-7S6, 
EFFECT  OF  CHAPTER  19877,  LAWS  OF  FLORIDA,  ACTS  OF  19J9 
Gcntlrmcu: 

In  the  administration  of  the  duties,  authority  and  power  conferred  on  the 
Trusttes  of  the  Internal  Improvement  Furid  by  Section  9  of  Giapter  18296, 
Laws  of  Florida,  Arts  of  1937.  the  question  has  arisen  in  respect  to  the  effect 
of  Chapter  19877.  Laws  of  Florida,  Special  Acts  of  1939.  as  to  lands  in 
Hillslxirough  County  upon  which  said  connty  holds  liens  by  reason  of  the 
provisions  of  Chapter  10140,  Laws  of  Florida,  Acts  of  192S, 

Oiapter  19S77  is  subject  to  one  of  two  constructions,  namely,  that  the 
title  to  lots,  tracts  and  parcels  of  land  in  Hillsborough  County,  upon  which 
said  county  holds  liens  by  reason  of  the  provisions  of  Chapter  10 140,  Acts  ot 
1925,  passed  to  the  Slate  of  Florida  by  operation  of  Section  9  of  Cliapter 
18296,  suliject  to  the  liens  held  hy  Hillslwrough  County  under  the  provisions 
of  Chapter  10140  and  subject  to  the  right  of  Hillsborough  County  under 
authority  of  Section  2  of  Chapter  19S77  to  have  such  lands  deeded  to  the 
Coimty  of  Hillsborough:  or  that  by  reason  of  CTiapter  19877  the  title  to  such 
lands  did  not  pass  to  the  State  by  oiieration  of  Section  9  of  Chapter  18296,  but 
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thiit  the  titk  to  all  such  lands,  together  with  the  liens  thereon,  continue  as  if 
Section  9  of  Chajiter  18296  did  not  exist. 

If  the  former  construction  be  accepted,  it  must  be  upon  the  theory  that 
the  Legislature  intended  Chapter  19877  to  have  the  effect  of  foreclosing  the 
liens  of  Hillsi'oroi.igh  County  acquired  under  Oiapter  10140,  Acts  of  1925, 
witho;it  giving  to  the  lienor  his  day  in  Court  and  without  regard  to  whether 
the  ohltgation  secured  by  such  iiens  may  be  due,  and  the  further  effect  of 
wiping  out  the  lien  of  the  State,  county  and  districts  for  taxes  evidenced  by 
the  tax  certificates  held  by  the  State  which  would  have  operated  to  cause  the 
title  to  said  lands  to  vest  in  the  State  under  Section  9  of  Chapter  18296,  except 
for  the  provisions  of  Chapter  19877 — obviously  a  conclusion  which  the  Legis- 
lature never  intended. 

On  the  other  hand,  a  construction  to  the  effect  that  title  did  not  pass  to 
the  State  as  to  lands  on  which  Hillsborough  County  holds  liens  by  reason  of 
the  provisions  of  Chapter  10140,  leaves  all  parties  protected  in  their  rights, 
the  same  as  if  Section  9  of  Chapter  18296  did  not  or  never  had  existed. 

Therefore,  assuming  the  validity  of  Chapter  19877,  Special  Acts  of  1939, 
but  as  to  which  1  express  no  opinion,  I  have  reached  the  conclusion  and  am  of 
the  opinion  that  as  to  all  lots,  tracts,  or  parcels  of  land  in  Hillsliorough  County, 
Morida,  ution  which  said  county  may  hold  liens  by  reason  of  the  provisions  of 
Chapter  1 01 4*1.  Laws  of  Florida,  Acts  of  1925,  the  title  thereto  did  not  pass  to 
the  State  by  inieratton  of  Section  9  of  Chapter  18296,  Laws  of  Florida,  Acts 
of  1937,  and  that  the  trustees  have  no  duty,  authority,  or  power  in  respect 
thereto. 
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January   11,  1939— O-620. 
TRAVELING  EXPENSES  OF  MEMBERS  OF  BOARD 
Dear  Sir: 

This  is  ill  reply  to  your  letter  of  January  4.  19J9,  reading  as  follows : 

■'According  lo  Chapter  16184,  General  Laws  of  Florida,  1933,  the  maximum 
amount  to  lie  allowed  State  officers  and  State  employees  when  traveling  on 
State  Imsiness  for  subsistence  shall  not  be  more  than  $4.50  per  day. 

"Section  1  of  Chapter  1S285,  General  Laws  of  Florida,  1(>37,  provides  for 
the  appointment  of  meniliers  of  the  State  W'yfare  Board  who  shall  serve 
without  compensation,  except  for  their  iiecessBry  expenses,  which  shalt  not 
e.tceed  §1.200,00  annually.  V 

"In  \iew  of  the  above  provisions  are  the  members  of  the  State  Welfare 
Btsard  restricted  or  limited  to  the  $4.50  per  day  for  subsistence  when  traveling 
in  the  Stale? 

"I  will  appreciate  an  opinion  on  this  question  at  your  earliest  convenience." 

Chapter  16184,  Arts  of  1933,  fixes  the  maximum  amount  which  State 
officers,  other  than  Constitutional  officers,  may  charge  per  day  as  expense.s  for 
subsistence.  The  members  of  the  State  Welfare  Board  are  State  officers,  but 
are  not  Constitutional  officers,  and  so  tlie  provisions  of  this  .\ct  apply  to 
them,  unless  some  other  statute  renders  this  Act  inapplicable  to  them. 

Chapter  18285,  Acts  of  19.37,  does  not  deal  with  the  subject  of  maximum 
daily  allowance  for  sub.=;istence,  but  only  with  the  maximum  yearly  amoimt 
allowed  for  all  tyi>es  of  expense  of  State  Welfare  Board  members.  Hence 
I  am  of  the  opinion  that  the  State  Welfare  Board  members  are  limited  to 
$4.50  per  day   for  subsistence   when   traveling  in  the   State. 

July  8,  1939— 0-447. 
AUTHORITY  TO   EXCEKD  LEGISLATIVE  APPROPRI.ATION 
Dear  Sir: 

This  is  in  reply  to  your  letter  of  July  7,  reading  as  follows: 

"There  lias  been  a  theory  advanced  by  a  member  of  the  State  Welfare 
Board  that  under  the  law  under  which  the  State  Welfare  Board  oi>erates, 
being  Chapter  18283  of  1937  Session  of  the  Legislature  as  amended  by  Chapter 
19375,  Acts  of  1939.  does  give  the  State  board  authority  to  add  all  cases 
where  eligibility  requirements  are  met,  regardless  of  appropriation. 

"In  Section  2,  Duties  of  State  Welfare  Board,  the  law  does  say:  'It 
shall  be  the  duty  of  the  State  Welfare   Board  to  determine  the  amount  of 
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money  or  other  things  of  value,  subject  to  the  limitations  herein  |irti\ideil,  that 
each  applicant  or  recipient  of  assistance  or  benefits  under  this  Act  is  entitled 
to  receive,' 

"Under  Sect  ion  17  'There  shall  he  paid  a  monthly  assistance  of  not  more 
than  Thirty  Dollars  ($30,(X)>  lo  any  persoti  who:' 

"Section  24  of  tiiis  Act— This  Act  shall  t^e  liberally  construed  to  the  end 
that  the  work  of  social  welfare  shall  be  eonsnmmated  as  equitably  and 
expeditiously  a;;  possible.' 

"The  alK>ve  sections  have  to  do  with  placement  of  those  in  need  on  the 

assistance  rolls  of  the  State,  Section  23,  however,  limits  the  appropriation  to 
$3,4tX),000  for  old-age  assistance,  aid  to  the  hiind  and  administrative  costs,  and 
$400,000  for  aid  to  deiiendcnt  children. 

"The  question,  therefore,  is  whether  or  not,  under  the  law,  the  State 
Welfare  Board  can  add  names  and  spend  more  money  than  is  appropriated. 

"The  State  board  meets  Saturday,  July  IS.  and  it  woidd  be  sincerely  ap- 
preciated if  an  opinion  could  be  had  from  you  prior  to  that  date." 

It  is  my  opinion  that  the  State  Welfare  Board  may  not  exceed  ll»e  amount 

appropriated  in  the  .\ct.  Sec  Article  IX,  Section  4,  of  the  Rorida  Constitu- 
tion. The  funds  apjiropriated  by  the  Ijegislatiire  should  Ije  so  administered 
that  all  eligible  individuals  will  participate  on  an  equitable  hash, 

July   13,  I9J<)— O-470. 

NOT  AUTHORIZED  TO  EXCLUDE  AUENS  FROM  OLD-AGE 
ASSISTANCE  ROLLS 

Dear  Sir: 

In  yoitr  letter  of  the  13th  instant  yon  retjucst  my  opinion  as  to  the 
authority  of  the  State  Welfare  Board  to  exclude  aliens  from  the  old-age 
asiiistance  rolls  of  the  Welfare  Department  of  the  State  of  Florida  by  rule 
as  of  Julj'  1,  19J9.  .Mso  as  to  the  authority  of  the  board  to  require  that  blind 
persons  must  be  citizens,  in  order  to  receive  assistance  from  the  Welfare 
Department, 

The  retiuiremcnts  for  old-age  assistance  are  five  numbers  and  arc  set  out 
ill  subparagraphs  (a),  (b),  (c),  (d),  and  (e)  of  Section  17  of  Chapter 
1R28S,  Acts  of  1937.  The  requirements  for  participation  in  aid  to  the  bliitd 
are  live  in  number  and  are-set  out  in  subparagraphs  (a!,  (bl,  (c).  (d)  and  (el 
of  Section  18  of  Chapter  18285, 

Subr«.ragraph  (b)  of  Section  17  and  subparagraph  (a I  of  Section  18 
require  person?,  to  lie  residents  of  the  State  of  IHorida  at  least  live  .vears  of 
the  nine  years  immediately  preceding  application  for  old-age  assistance  or  aid 
to  the  blind,  as  the  case  may  be.  and  that  such  persons  ha\e  resided  itv  the 
State  for  the  year  intmediatety  preceding  the  application. 
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There  is  m>  requirement  in  Cha[rter  18285.  Acts  of  1937,  that  such  persons 
\\e  citizens  of  the  United  States  or  of  the  State  of  Florida. 

The  Legislatnre  hy  the  enartment  of  Oiapter  1M75,  Laws  of  Florida.  Acts 
of  1939,  amended  Section  17  of  Chapter  18285,  Acts  of  1937,  by  adding  sub- 
jaragraph  <f)  to  the  reciuirements  for  old-age  assistance,  which  reads  as 
follows : 

"Provided,  however,  that  on  and  after  January  1.  1940,  no  assistance  shall 
tie  paid  to  any  person  who  has  met  the  requirements  of  subsections  (a),  (b), 
(cK  id)  and  (e)  of  this  section,  imless  in  addition  thereto,  such  person  is  a 
cttizeii  of  the  l^'nited  States." 

The  addition  of  this  paragraph  and  new  requirement  indicates  in  the  tirsE 
Itlace  that  the  Legislature  knew  that  aliens  have  been  heretofore  treated  the 
same  as  citizens  in  the  administration  of  said  Act.  It  also  indicates  a  legis- 
lative intent  that  aliens  shall  continue  to  he  treated  the  same  as  citizens  nntti 
Januarj-  1,  1940. 

This  beinij  the  legislative  intent,  the  State  Welfare  Board  is  without 
aathoTity  to  exclude  aliens  from  old-age  assistance  hy  rule  or  regulation  as 
of  July  1.  1939,  or  at  any  time  prior  to  January  1,  1940. 

Blind  aliens  meeting  the  requirements  for  aid  fixed  hy  Section  18  of 
Ctiapter  18285,  Acts  of  1937,  are  under  the  terms  of  said  Act  entitled  to  be 
treated  the  same  as  citizens,  and  the  board  is  without  authority  of  law  to 
Ircat  them  differently. 

January  30,  1940— 0-721. 

L\*TI-:RPRf{T.A.T10N    OF    STATUTE   CONCERNING  DROPPING   OF 
ALIENS  FROM   WELFARE  ROLLS  AS  APPLIED  TO  ~~ 

EMPLOYEES  OF  WELFARE  BOARD 

Dear  Sir: 

In  your  letter  of  the  27th  instant  you  ask  to  be  advised  whether  the 
interpretation  of  the  Welfare  Rolls  apjilies  also  to  employees  of  the  Welfare 
Board. 

The  Legislature  of  1939  by  Giapter  19375  amended  Section  17  of  Chapter 
18285.  Acts  of  1937.  to  provide  that  on  and  after  July  1,  1940,  no  old-age 
assistance  shall  be  paid  to  any  i>erson  irnless  in  addition  to  the  other  qualifica- 
tions required  such  person  is  a  citizen  of  the  United  States. 

This  restriction  as  to  citizenship  does  not  apply  to  employees  of  the 
Welfare  Board.  The  matter  of  requiring  emplojees  of  the  Welfare  Board 
lo  be  citizens  of  tjie  United  States  is  one  of  policy  to  be  determined  by  the 
Ixtard  in  the  exercise  of  its  Judgment  and  discretion. 
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Marc!i  H),  1939— 0-153. 

CHAPTliR  176*^2.  KICPKALED  BY  CHAPTER  18975.  THOUGH  ACTS 
OK  PFJ-ACTO  OFFICER  AUTHORIZED 

Dear  Sir: 

From  your  letter  of  the  28th  instant  and  tht  accomiiaiiinng  letter  to  the 
Honoralilc  D.  Stdart  Gillts  of  the  25th  Jrstant.  it  is  notcti  that  tme  G,  B. 
Canijjhell  wa«  in  Jiiiie,  1935,  commissioned  as  a  inemtjer  of  the  Walron  County 
Bridge  Authority  created  tij-  Charter  17692  and  reajijiointed  in  November, 
1M6,  until  Jttly  i.  1939. 

Tl;e  point  of  innuiry,  as  I  rwlerstand  it,  is  whether  the  cna«ment  of 
Chatiter  18975.  Special  Acts  of  19J7,  )iad  the  effect  of  repealing  Chapter  I769Z 
Special  Acts  tif  1935,  and  if  so,  whether  such  repeal  would  operate  tij  terminate 
the  commission  held  hy  Mr.  Camphell  under  Qiapter  17692, 

Chapter  17692,  Special  Acts  of  1935,  was  an  Act  creating  Walton  County 
Bridge  Authgrity,  providing  for  its  powers  and  duties,  and  authori«nit  it  Ip 
construa  a  bridge  or  bridges  and  approaches  thereto  across  the  Choctaw- 
hatchce  Bay  or  Choctawhatehee  River  on  State  Road  No,  1S2,  connecting  State 
Road  10  artft  State  Road  IIS:  to  maintain  and  operate  said  bridge  or  bridges 
and  charge  tolls  and  rentals  thereon,  and  to  issue  honils,  and  providing  f(ir  the 
pyamenl  of  same;  'imiting  the  corporate  existence  of  said  Imard  to  a  iicrii^  of 
only  Five  years,  and  thereafter  until  all  its  liabilttics  have  been  met  atid  it& 
bonds  paid  in  full  or  otherwise  discharged. 

Chapter  18975,  Special  Actji  of  1937.  is  an  Act  creating  Walton  County 
Bridge  .^Yithorit}',  giving  it  the  same  powers  and  duties  as  those  coflfeired  hy 
Chapter  \7(i,92,  with  the  additional  right  granted  to  the  State  Road  nepartment 
to  lease  such  lirittgc  or  bridges  for  a  peri'jd  of  twenty  years,  and  again  limiting 
the  existence  of  said  Walton  County  Bridge  Authority  to  a  period  of  five 
years  from  the  enactment  of  ChatJter  18975,  tir  until  stich  time  as  all  t)ond» 
issued  under  said  Act  have  been  paid  in  full  or  otherwise  discharged.  Thus 
it  appears  that  Chapter  18975  covers  the  whole  subject  matter  of  Chapter 
17692. 

Tlic  purpose  for  the  creation  of  the  Walton  County  Bridge  .Antlwirity  was 
the  construction  of  a  bridge  or  bridges  and  approaches  thereto  across  the 
Choctavk-hatchee  Bay  or  -Cliuc  taw  hate  hee  River  connecting  State  Road  No.  ID 
and  State  Road  No.  US,  and  lo  provide  for  the  payment  of  same.  It  can  hardly 
be  conceived  that  the  Legislature  iiy  the  enactment  of  Chapter  1897S  intended 
to  have  two  separate  boards  with  identical  (lowers  o|>erating  at  the  same  Itme 
to  accomplish  one  and  the  same  purpose.  It  therefore  appears  obvious  that 
the  intent  actuating  the  Legislature  in  the  enactment  of  Chapter  18975  was 
that  h  should  be  a  revision  of  and  substitute  for  Chapter  1769^ 
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The  rule  of  construction  in  such  cases  of  tuiig  establishment  and  aid' 
herence  by  our  own  SuT>reme  Court  is  that  where  a  statute  covers  tile  whole 
subject  matter  of  an  earlier  Act,  aiid  was  evidently  intended  to  be  a  revision 
tf  w  substitute  for  the  carlitT  Act,  it  operates  as  a  repeal  of  the  earlier  Act 
to  the  extent  that  the  provisions  of  the  former  Act  are  revised  and  supplied, 
althniiHii  the  former  Act  is  not  rtpugnant  to  or  inconsistent  with  the  latter 
Act,  and  althoush  the  latter  Act  contains  no  provision  expressly  repealing  the 
former  Act.  Jemigan  v.  Ilolden.  34  Fla,  530,  16  So.  413:  State  v.  Rose, 
97  na.  71(1.  122  So.  225;  State  v.  Stoutamire.  98  Fla.  486,  123  So.  834;  Flood 
V.  State,  1(10  Fla.  70,  129  So.  861 ;  Realty  Hoard  and  Share  Comfany  v,  Fnglar. 
104  F'la.  320.  143  So.  152;  State  ex  rel.  First  Savings  &  Trust  Company  of 
Tampa  v.  SIioUt;.  12S  Fla.  361.  169  So.  849. 

Apply uig  tht  rule  of  construction  here  stated,  I  am  of  the  opinion  that 
Cliapter  lf<975  was  intended  to  be  and  is  a  revision  of  and  substitute  for 
Chapter-  17W2,  and  bad  the  effect  of  repealing  Giapter  17692  on  and  from 
the  effective  date  of  Chapter  18975.  which  was  Jime  II,  1937,  and  that  the 
repeal  of  Chapter  17692  terminated  the  commisiioti  of  Mr.  Campbell  under 
Chapter  17692  as  of  June  11,  1937. 

It  follows,  therefore,  that  Mr,  Camyliell's  commissjon  issued  in  November, 
1936,  under  Oiapter  17692.  to  run  to  July  1,  1936,  was  not  valid  on  December 
19,  1938,  and  that  tfiere  was  a  vacancy  in  office  under  Oiapter  1S975,  Special 
Acts  of  1937.  until  the  commission  issncci  to  Mr.  Campbell  February  1,  1939, 
luider  the  1937  Act,  but  inasmttch  as  Mr.  Campbell  presumed  to  act  under  his 
commission  issued  in  Kovemlier,  1936,  until  February  1,  1939,  his  acts  during 
said  period  as  a  nremhcr  o(  tile  W'alton  County  Bridge  Authority  were  the 
acts  of  a  de facto  officer  in  all  respects  authorized  by  Chapter  18975,  Special 
Acts  of  1937. 
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Ad  Valorem  Taxes 


August  29,  1940— O-908, 

.MUNICIPAL    ELF.CTRIC    PI.AXTS   AND    DISTRIBLTION 
SYSTEMS  NOT  SUBJECT  TO 

Dear  Sir: 

This  will  acknowledge  receipt  of  yonr  letter  of  August  28,    Yom  state : 

"I  am  in  receipt  of  a  letter  from  a  tax  assessor  frotn  whicli  1  quote  the 
followfng:  'have  called  my  attention  to  the  case  of  Slate  ex  rd.  Burbridge, 
et  al.,  V.  St.  John,  Tax  .Assessor,  reported  in  197  Southern  Reiwrter,  page  131, 
as  well  as  the  case  of  lakeland  v,  Amos,  reported  in  143  Southern  Reporter, 
page  744-747.  Of  course  I  do  not  know  the  meanings  of  these  opinions  and 
would  like  to  have  you  advise  me  whether  or  ntX  the  electric  light  plant  aiid 
distribution  system  ov^ned  by  the  municipality  is  subject  to  ad  valorem  taxa- 
tion and  whether  or  not  the  same  should  be  placed  tipon  the  tax  roll.  In  this 
connection.  I  might  say  that  the  distribution  system  extends  in  one  or  two 
instances  beyond  tlie  corporate  limits  of  the  city.' 

"I  will  thank  you  to  advise  me  in  the  premises." 

In  reply  I  wish  to  advise  that  I  Yia.\'c  examined  the  cases  you  refer  to  at»d 
I  am  imahle  to  find  any  language  in  the  ojiinions  of  the  Court  in  these  cases 
that  is  susceptiWe  of  a  construction  that  the  electric  light  plant  and  distribu- 
tion system  owned  by  a  municipality  is  subject  to  ad  valorem  taxation.  On 
the  contrary*  the  Court  has  been  very  careful  in  the  language  it  used  to  avoid 
deciding  this  qnestion.  This  was  apparently  done  for  the  reason  that  this 
jarticular  question  was  ntit  before  the  Conrt. 

In  tlie  City  of  Lakeland  v.  Amos  case.  143  So.,  page  744,  the  Court  $aid: 

"The  tax  is  on  the  corj>oration,  firm  tir  individual  for  the  privilege  of 
engaging  in  the  business  or  occupation  of  selling  electricity,  etc.,  and  not  upon 
money  received  for  sales,  though  the  exdse  is  measured  by  reference  to  gross 
receipts  from  such  sales,"  It  is  imposed  without  referentc  to  profits  or  net 
income.  //  is  not  ilircctly  or  iitdirrcfly  Ici-ied  xifion  any  /tropcrly,  hut  is  im- 
posed  directly  and  cxriusively  upon  the  business  Iransaetions  of  selling  elee- 
iricity,  etc.  ♦  *  *." 

Again  the  Cottrt  said  : 

"While    the   organic   law    intends    that    the  governmental    functions    and 
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fro/ierty  of  municipalities  shall  not  be  faxed,  the  Constitution  docs  not  exempt 
the  authorized  corporate  business  occiijiations  or  proprietary  aetivities  of 
municipal  corporations  from   taxation  *  *  *." 

In  the  case  of  State  ex  rel.  Burbrtdge,  el  al.,  v.  St.  John,  Tax  Assessor, 
reported  in  IW  Southern,  page  131,  the  Court  said ; 

"If  this  housing  project  property  wa-s  owned  by  the  City  of  Jacksonville, 
It  might  possibly  he  contended  with  more  plausibility  that  it  should  he  held 
exempt  on  the  grotmd  that  it  was  used  for  a  public  purpose.  But  where,  as 
here,  the  /•rolrrty  is  Jtotf  ozoied  by  the  City,  the  title  and  control  of  same 
l>eing  \x'sted  in  the  Housing  Authority,  a  distinct  entity,  the  authorities  above 
cited  require  us  to  hold  that  ihc  property  here  involved  is  not  exempt  from 
taxation  under  the  quoted  provision  of  our  Constitution." 

[  am  therefore  of  the  opinion  that  the  Court  by  the  language  used  in  the 
two  ca.scs  above  discussed,  specifically  limited  the  application  thereof  to  the 
jiarticiilar  (juestions  involved  in  said  cases  and  that  these  cases  are  not  authority 
for  the  propctsition  that  the  electric  light  plant  and  distrib.ition  system  owned 
bv  a  municipality  is  subject  to  ad  valorem  tases. 

Since  the  question  is  submitted  generally  as  to  whether  or  not  the  electric 
ligfit  jilants  and  distriliiition  systems  owned  by  mmucii>alities  are  subject  to 
afl  valorem  taxation  and  whether  or  not  same  should  be  jilaced  upon  the  tax 
roll,  1  wi.sh  ID  advise  that  I  am  imahle  to  find  any  decision  by  our  Supreme 
Court  ihat  has  directly  jjassed  U!>on  the  same.  However,  I  hnd  the  general 
law  to  be  In  otlier  States  where  the  courts  of  last  resort  have  passed  upwn  a 
similar  question  under  constitutional  and  statutory  provisions  such  as  ours 
that  niunlcipally-owcted  electric  light  plants  are  not  subject  to  ad  valorem 
taxation. 

61  C.  J.  421.  Taxation,  paragraph  456,  states  the  rule  as  follows; 

"The  rule  that  constitutional  and  statutory  provisions  exempting  property 
which  it  has  always  bi;en  the  policy  of  the  State  to  exempt  sh.'ill  be  construed 
HIjcrally  apphes  to  [jrovisions  e.xempting  municipally-owned  works  anci  utili- 
ties, and  consiitntional  and  ."Statutory  provisions  exempting  municipally  owned 
jirojieriy  used  wholly  aiid  exclusively  for  tnimicipal  purposes  are  construed  to 
exempt  property  of  municipal  works  and  utilities  so  held. and  used  even  though 
it  is  a  source  of  reveni-e  and  profit  to  the  municipality  where  such  revenue  is 
paid  into  the  city  treasury  and  used  for  municipal  pur^x'ses  •  *  *." 

I  find  in  L.  R.  A.  I915A,  page  1118,  et  serj.,  numerous  cases  compiled 
therein  that  sustain  the  text  above  quoted. 

I  therefore  am  of  the  opiiiton  that  since  we  have  no  decision  of  our 
Supreme  Court  as  I  have  pointed  out  alcove  that  directly  passes  upon  this 
question,  and  in  view  of  tlic  fact  that  the  courts  of  other  States  wherein  this 
question  has  been  raised  have  held  that  such  property  is  exempt  from  ad 
valorem   taxation,   that    until    our    Supreme    Court    has    specifically    held    that 
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municipal  electric  plants  and  distribudon  svstems  are  subject  to  ad  valorem 
taxation,  it  would  not  be  proper  to  place  same  upon  the  tax  rolls. 

November  14.  1940— 0^»4. 

AD  VALOREM  TAXES— WHF-THF.R  OR  NOT  AEROPIJ^NES 
ARE  SUBJECT  TO 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  7th  in  which  you  state  as  follows: 

"Hease  advise  inc  if  airplanes  can  be  classed  as  personal  property    far  the 

piirjiosc  of  taxation,  and  if  so.  under  what  eranditions  and  circumstances  they 
may  l>e  taxed."  and  in  reply  thereto  would  state  that  Section  I J  of  Article  tX 
of  the  Constitution  of  Florida  provides  as  follows : 

"Motor  vehicles,  as  property,  shall  he  subject  to  only  one  form  of 
taxation  which  sball  lie  a  license  tax  tor  the  operation  of  such  motor  vehicles, 
which  license  lav  shall  he  in  such  amount  and  levied  for  such  purpose  as  the 
Legislature  may,  by  law,  provide,  and  sliall  lie  in  lieu  of  all  ad  valorem  taxes 
assessable  against  motor  vehicles  as  jiersonal  property." 

You  will  see  that  this  Section  prohibits  the  taxing  of  motor  vehicles  except 
by  a  license  tax  for  the  operation  thereof.  While  it  may  he  contended  that  an 
aeroplane  is  a  motor  vehicle,  the  historical  background  of  the  above  amend- 
ment to  the  Constitution  of  this  State  shows  that  it  was  adopted  by  the  people 
in  order  to  {ircrfitbit  the  collection  of  any  personal  properly  tax  on  automobiles 
due  to  the  fact  that  the  owners  thereof  paid  a  high  license  tax  for  the  right  of 
operation  and  also  a  considerable  amount  of  ta.xes  when  ihcy  purchased 
gasoline  to  operate  the  motor  vehicles. 

.^^other  thing  lo  lie  considered  is  that  Giflpter  16789,  I^ws  of  Florida, 
1935.  exempts  gasoline  used  in  aeroplane  motors  from  the  gasoline  tax  in  this 
State;  also  the  fact  that  no  license  tax  of  any  kind  is  imposed  upon  the  use  or 
operation  of  aeroplanes  within  this  State.  In  view  of  the  foregoing  facts,  it 
is  my  opinion  that  Section  13  of  Article  IX  of  the  Constitution  of  Florida 
does  not  prohibit  the  taxing  of  aeroplanes  by  ad  valorem  taxes. 

The  Supreme  Court  of  the  United  States  in  the  case  of  William  W.  Xtc- 
Boyle.  Petitioner,  v.  United  States  of  America,  reportwl  in  75  L.  FA,  page 
816,  held  that  an  aeroplane  could  not  come  within  the  contemplation  of  the 
National  Motor  Vehicle  Theft  Act. 

As  to  the  second  part  of  your  question  in  which  you  inquire  under  what 
conditions  and  circumstances  aeroplanes  could  be  taxed  as  personal  property, 
I  would  state  that  they  should  be  taxed  as  all  other  personal  property :  that 
is,  where  the  property  is  situate. 
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November  29,  1939— 0-665. 

GAS  TAX— DUTIES  OF  COMPTROLLER  RE;  DISTRIBUTION 
REGARDLESS  OF  VETOED  BILLS 

Dear  Sir: 

1  ackiituvteilgc  rfceipt  of  yonr  letter  of  the  27th  instant,  enclosing  letter 
from  the  Hcmorablc  llt-nry  C.  Tillmati.  AssisiaiH  Covvmy  Attorney  for  Hills- 
horotigti  County,  dated  November  16,  1939,  on  the  subject  of  which  you  ask 
my  opinion  as  to  your  (ttities. 

It  apiwjars  t)iat  certain  ijills  introduced  tn  and  passed  by  the  1939  session 
of  the  Legislature  provided  for  a  method  of  allocation  of  the  gas  tax  moneys 
different  from  the  method  tixed  in  the  now  existing  statute  on  the  subject.  It 
also  appears  that  the  bills  referred  to.  which  were  Senate  Bills  numbers  1216, 
1217,  and  1218,  were  vetoed  by  the  Governor  after  final  adjournment  of  the 
Legislature. 

I  note  the  position  of  Mr.  Tillman  as  expressed  in  his  letter  to  the  efifect 
that  if  these  bills  are  passed  over  the  (jovernor's  veto  by  the  Legislature  at  its 
next  sessifiii,  the  distribution  provision  thereof  will  operate  from  October  1, 
1930,  and  he  thereupon  puts  you  on  notice  of  the  intention  of  Hillsborough 
County  to  demand  distriliutjon  of  the  gas  tax  moneys  retroactively  from 
October  1.  19J9. 

The  allocation  of  the  gas  tax  moneys  is  fixed  by  legislative  enactment,  and 
your  duties  in  connection  therewith  are  merely  ministerial  and  governed  by 
the  law  as  it  exists  at  the  time  those  duties  are  required  to  be  performed. 

By  the  provisions  of  Section  28  of  Article  III  of  the  Constitution  of 
Florida,  a  bill  passed  by  the  Legislatijre  and  presented  to  and  vetoed  by  the 
Governor  after  the  final  adjournment  of  the  session  at  which  the  same  was 
passed  and  within  the  time  therein  allowed  for  the  exercise  of  .such  veto  power, 
does  not  become  a  law  until  regularly  passed  o\er  the  Governor's  veto  at  its 
next  session. 

Obvioi'sly,  therefore,  you  would  have  neither  authorit>-  nor  duty  to  hold 
up  or  iwstpoiie  tlie  distribution  of  the  gas  ta.v  moneys,  pending  the  further 
action  of  the  Legislature  on  the  said  vetoed  bills. 

In  other  words,  it  is  your  duty  to  continue  to  perform  your  duties  in 
respect  to  tl^e  distribution  of  the  gas  ta.v  ntoneys  under  existing  law,  until  the 
method  and  manner  of  the  performance  of  such  duties  have  been  changed  by 
the  Legislature  by  the  repeal  or  amendment  of  such  existing  law^  or  the  sub- 
stitution of  otlier  stamlory  methods  therefor. 
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March  15,  1Q40— O-760. 
AMOUNT  AND  MANNER  OF  PAYMENT 

Dear  Sir: 

This  is  in  reply  to  yo.ir  letter  uf  March  13  in  regard  to  the  suggestion 
of  Messrs.  Price  and  Zarine  concerning  the  amount  and  manner  of  payment 
of  dociimentary  stamp  tax  on  a  99- year  lease  which  is  subject  to  termination 
from  three  tn  five  years  for  the  failure  to  ^rect  a  building. 

I  know  of  no  atithority  by  statute,  or  otherwi.'ie,  to  adopt  their  suggestion 
tliat  the  tax  tie  paid  and  stamps  affi.ved  for  tbe  rent  pajable  during  the  ttrsi 
three  or  iive  years  and  that  an  amotmt  of  stamps  eornputed  according  to  the 
agreed  rent  for  the  remainder  of  the  lease  perifjd  he  loosely  affixed  bm  not 
cancelled  so  that  they  could  be  removed  or  sold  on  failure  to  erect  the  btiilditig 
as  agreed. 

The  Act  of  1931  contemplates  payment,  cancellation  and  affixation  of  the 
stamps  at  the  lime  the  instrument  is  delivered  and  liecomes  effective  and  the 
tax  is  based  upon  the  amount  of  the  ofjligation  to  pay  money  evidenced  by  the 
instrumfnt.  The  termination  of  a  lease  Iiy  default  in  performance  of  a 
covenant  to  erect  a  building  would  seem  to  be  no  different  than  the  termination 
of  a  lease  tor  failure  to  pay  rent  or  for  non-|)erformauce  of  some  other 
covenant,  yet  in  such  a  case  the  tax  would  be  piuyablc  and  stamps  should  be 
affixed  and  cancelled  at  the  time, 

1  assume  in  making  this  observation  that  the  lease  involved  ticcomcs  im- 
mediately effective  subject  to  termination  uiKin  non-performance  of  a  coveitant 
in  the  nat;ire  of  a  condition  subsequent. 

If  the  lease  Is  drawn  .so  as  to  be  effective  for  three  or  five  years,  but  so 
that  it  may  be  renewed  or  cxtendetl  at  the  end  oi  one  ni  such  periods  upon 
erection  of  the  building,  the  result  might  be  different. 

In  this  sJtuatitin  it  seems  to  me  that  it  should  be  incumbent  upon  the  lessor 
to  show  by  provisions  of  the  tease  and  by  legal  authorities  that  a  ri*rt  of  the  tax 
and  cancellation  of  stamps  therefor  are  not  payable  or  required,  but  may  l>c 
deferred.  Therefore,  I  suggest  that  a  final  decision  be  held  in  alteyance  pcnditig 
further  development  of  these  sugECstions  by  the  lessor's  attorneys. 

March  22.  1939-0^135. 

BUIJ.mNn   AND  LOAN   ASSOCIATIONS   ARE   TAXABLE 
FOR  CONTRACTS  FOR  DEEDS 

Drar  Mr: 

I  am  in  receipt  of  .vonr  letter  of  March  8,  enclosing  a  copy  of  a  letter 
from  Mr.  C,  D.  Rinehart,  req-iesting  an  opinion  as  to  whether  or  not  contracts 
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for  deetts  executed  liy  a  buildina:  and  loan  association  on  lands  which  they 
own  should  be  assessed  under  the  Documentary  Stamp  Act — Qiapter  15787, 
Laws  f>f  riorida.  Acts  of  1931.  Part  of  Schcduli;  A  of  said  Act  provides  as 
follows ; 

"On  promissorj'  notes,  non-negotiable  notes,  written  obligations  to  pay 
tnoney.  assifiiitnent  of  salaries,  wages,  or  other  compensation,  made,  executed. 
delivered,  sold,  tran^sf erred,  or  assipiied  in  the  Stale  of  Rorida,  and  for 
each  renewal  of  the  same  on  each  ?100.00  of  the  indebtedness  or  obligation 
evidenced  therelty,  10  cents.  Mortgages  which  Incorporate  the  certificate  of 
indebtedness,  not  otherwise  shown  in  separate  instniments,  are  subject  to  the 
same  tax  at  the  sartve  rate." 

Sect'on  3  of  Giapter  15908,  Laws  of  Florida,  1933,  in  part  provides  as 
follows : 

"All  notes,  bonds,  inortgaKes,  or  shares  of  stock  shall  be  exempted  from 
the  provisions  of  Chapter  15787  and  15789,  Laws  of  Florida.  1931." 

.A  contract  for  deed  to  land  owned  by  a  builtlirg  and  loan  association  is 
not  siiecilically  exempted  from  taxation  under  tile  Documentary  Stamp  Act 
and  the  rule  is  a  statute  e-tempting  from  taxation  should  receive  a.  strict 
COustn-ctJon  and  no  property  should  he  held  exempt  unless  clearly  within  its 
term.i.     Rust  v.  lltik-ey.  77  fla.  74.  80  So.  750. 

There  is  no  decision  of  the  court.s  on  this  question,  and  it  is  my  opinion 
that  since  fnntiacts  lor  deeds  to  lands  owned  by  building  and  loan  associations 
are  not  specifically  exempted  by  Chapter  15908,  these  contracts,  although  they 
fire  owned  by  such  building  and  loan  associations,  should  Ik  taxed. 

December  16.   1940— 0-1021. 

WHETHER  OR  NOT  RENEWAL  OF  NOTE  BY  ADDITIONAL  SALES 
RF.QLIRES    ADDITIONAL   DOCUMENTARY    STAMP 

Dear  Sir: 

I  am  in  rtccipt  of  your  letter  of  the  13tb  instant,  in  which  you  enclose  a 
form  of  nete  used  by  the  Goodyear  Tire  &  Rubber  Company  in  the  State  of 
Florida  in  connection  with  their  in.stalhTiem  sales  of  tires  and  other  merchandise. 
It  appears  from  ibis  form  that  it  is  a  note  and  an  agreement,  whereby  the 
purchaser  promises  to  pay  to  the  vendor  a  certain  sum  of  money,  which  note 
covers  the  purchase  price  of  itemined  merchandise  purchased  from  the  vendor. 
On  the  rci'erse  side  of  the  note  there  is  a  supplemental  agreement  to  be  used 
if  additional  merchandise  is  purchased,  which  emliodies  the  terms  of  the 
original  note  and  agreement  by  reference,  to  cover  the  additional  merchandise 
purchased.  This  supplemental  agreement  is  signed  by  the  purchaser  of  the 
goods  and  is  under  seal,  and  is  merely  a  renewal  of  the  original  note.  Vou 
ask  my  opinion  as  to  whether  or  not  when   this  supplemental  agreement  is 
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silt  lied  to  cover  additional  mcrchantlisc  |iiircha.sed.  should  atiuther  dncumcntary 
staiiiii  lie  placed  on  the  instrument  to  cover  the  new  amount. 

ScL'tion  1279  (llli.  Compiled  tietwral  t^aws,  Supplement,  provide*  in  part 
a>>  follows : 

■•((ii  proniissor>-  notes,  non-negotiahle  imtes,  written  ohligattitns  lo  \i»y 
mnilcy,  a^siKnni.^nts  of  salaries,  wages,  or  other  compensation,  made,  cKccuied. 
tlelivi'rcd,  sold,  *rmnsf erred,  or  assigned  in  the  State  of  Florida,  and  for  each 
renewal  «f  the  same  on  each  one  hundred  dollars  o(  the  iridehtedne&s  or 
oftligatiun  evidenced  thereby,  ten  cents.  Mortgages  which  incor^iorate  the 
ceriiticate  o(  indchtedncss,  not  otherwise  shown  in  separate  instniments.  arc 
siflijevl  to  thv*  same  tax  at  Ihc  same  rate." 

^'o'.1  »ill  see  that  this  Section  requires  documentary  stamtM  to  be  placed 
utKHi  any  iiutniment  which  is  a  renewal  of  any  of  the  instrument*  therein 
mciitiimcd,  and  the  instnimcnt  above  referred  to  is  surely  a  promissory  note 
anti  'ur  h  \i  ritteo  oliligatiiin  lo  (lay  money,  which  is  also  embodied  in  the 
suppleitvelitat  agreement. 

tn  my  utitnion,  when  the  supplemental  agreement  is  executed,  embodyinit 
by  reference  the  original  noic  and  iKreement,  and  is  signed  hy  the  purchaser, 
this  constitutes  a  renewal  of  the  terms  of  the  uriginat  note,  aiHl  reqiitres  thai 
a  new  documentarj-  stamp  l;e  placed  on  the  agreement,  the  same  as  if  a 
completely  new  instrument  had  l»cen  executed. 

The  purchaser,  hy  signing  the  supplemental  agreement,  diK*s  everything 
which  the  Supreme  Court  in  the  case  of  Lee,  Comptroller,  \.  Quincy  State 
Hank,  ct  al.,  \?3  So.  Q09,  said  should  l>e  done  to  constitute  a  renewal  of  a  noteL 
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January  15,  1939— O-IO. 

homesti:ad  kxemption  amendment— construction  of 
section  7.  article  x,  of  the  constitution 

Dear  Sir: 

This  will  acknovvledjif  receipt  of  your  letter  of  recent  date  requesting  my 
irtteriiretation  of  the  Artjtiulmt'iit  to  Section  7  of  Artii:le  X  of  the  Constttu- 
titin,  adopleii  at  tlie  General  Election  on  November  8,  1938,  as  applied  to  the 
circumstances  and  conditi<ins  as  set  forth  in  the  eighteen  gnestions  submitted 
by  you.  I  am  also  in  reeeipt  of  a  letter  from  Mr.  A.  W.  Cockrell,  Jr.,  Jack- 
simville,  Florida,  propounding  certain  questions  that  seem  to  be  covered  by  the 
ones  that  you  have  submitted,  and  a  letter  addressed  to  you  from  Mr.  A.  H. 
St.  Johns.  Tax  Assessor  of  Duval  County,  I'lorida,  requesting  advice  upon  a 
mnnber  of  questions  that  be  has  set  forth  therein  that  1  believe  to  be  covered 
also  i)y  your  questions. 

I,  therefore,  shall  limit  my  answers  to  the  questions  contained  in  your 
letter,  bm  if,  for  any  rcamin.  [  have  not  covered  all  of  the  questions.  I  shall 
be  glad  to  answer  any  further  ones  that  yon  may  care  to  submit. 

In  my  study  of  the  questions  propounded  by  you  and  of  my  reply  thereto. 
1  have  careful!)  considered  every  word  in  the  amendment  and  have  taken  into 
cMnsidcratioti  Chapter  l?OaO.  Acts  of  the  1935  session  of  the  Legislature,  and 
have  examined  the  House  and  Senate  Journals  of  1937  in  an  endeavor  to  have 
before  me  all  applicable  information  that  would  be  of  assistance  to  me  in 
determining  the  intention  of  tlie  framers  of  this  amendment. 

However,  1  have  not  allowed  my  reasoning  to  be  wholly  intluenced  by  the 
information  ,so  reviewed,  h'lt  have  also  taken  into  consideration  the  history  of 
the  exemption  laws  of  this  State  in  its  passage  and  adoption,  and  also  the 
imeut  of  the  Legislature  and  of  the  people  who  voted  for  such  .Amendment. 
In  ascertaininp  .such  intent  in  construing  this  Amendment,  I  have  preferred  to 
adopt  the  ordinary  rather  than  the  technical  meaning  of  its  words  wherever 
there  mi^bt  be  a  difference  in  meaning,  believing  such  meaning  to  best  convey 
the  intent  of  the  electorate. 

Before  going  seriatim  into  each  question,  I  shall  set  forth  the  history  of 
this  amendment  as  it  appears  in  the  House  and  Senate  Journals  of  1937. 

On  April  12,  1937,  there  was  introduced  Senate  Joint  Resolution  No.  139, 
which  would  have  submitted  to  the  people  of  Florida  the  following  amendment 
Ui  Section  7,  Article  X,  of  the  Constitntion  : 

"Section  7.    There  shall  be  exempted  from  all  taxation,  other  than  special 

assessjRents  for  benefits,  to  every  bona  tide  resident  home  owner  as  defined  by 
the  laws  of  the  State  of  Florida,  the  homestead  as  defined  in  Article  X  of 
the    Conslipition   of   the    State   of    Florida    up    to   the    assessed    valuation   of 
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$3,(MX),on:  provided,  however,  that  the  title  to  the  said  homestead  tnay  be 
vested  in  the  head  of  tlie  family,  or  in  his  lawful  wife,  or  in  hoth.  or  in  aiu' 
jierson  detinerl  iiy  the  laws  of  the  State  of  Florida  as  lieitig  a  home  owner 
entitled  to  the  beiictits  oi  this  Section,  rcsidiiiR  upon  such  homestead.  Pm~ 
\'ided.  further,  that  the  hctvcrits  of  this  amended  Section  and  Article  shall 
inure  to  the  heneflt  of  such  persons  as  have  hcen  defined  by  law  to  be  entitled 
hereto  by  any  Act,  or  Acts,  of  the  Legislature  enacted  at  the  1933  and'or  1937 
sessions  of  the  1-cgislature.  which  Act  or  Acts,  as  so  enacted  shall  Iw  deemed 
to  have  l>een  ratilled,  validated  and  confirmed  by  virtue  of  tbf  ratiiieatijrn  and 
approval  of  this  amended  Section  and  Article,"  Sec  page  29,  Journal  of  ll»e 
Senate.  1937. 

This  proposed  amendnvent  never  ]»as«ed  the  Senate  and  was.  therefon'. 
never  submitted  to  the  House. 

On  .-^pril  8,  Senator  Rose  introduced  Senate  Joint  Kesolution  No.  21,  (iro- 

posinft  an  amendment  of  Section  7.  .Article  X,  of  the  Constitution  to  lie 
stibmittcd  to  the  people.     1  quote  the  same  : 

"Kvery  person  who  has  the  legal  title  or  beneficial  title  in  equity  to  real 
pro[>erty  in  this  State  and  who  resides  thereoir  and  in  good  faith  niafces  tlie 
same  his  or  her  permanent  home,  or  the  permanent  fioine  of  another  or  others 
legally  or  naturally  dependent  upon  said  person,  shall  he  entitled  to  an  exemp- 
tion from  all  taxation,  except  for  assessment.s  for  special  heiielitj,  up  to  I  he 
asse.sscd  valuation  of  Five  Thousand  Dcillars  on  the  said  home  and  contiguous 
reaJ  property  for  the  yea.r  1938  and  thereafter.  Said  title  may  be  held  hy  the 
entireties.  Jointly,  or  in  common  with  others,  and  said  exemption  may  he 
apportioned  among  such  of  the  owners  as  shall  reside  thereon,  a.s  tlie  respective 
interc.sts  shall  appear,  hut  no  such  exemption  of  more  tlian  I'ivc  Thjiusand 
Dollars  shall  lie  allowed  to  any  tme  person  or  on  any  one  dwelling  house,  nor 
shall  the  amotnit  of  the  exemption  allowed  any  person  exceed,  the  proixirtioitate 
assessed  valuation  \jased  on  the  interest  owned  by  such  person.  The  L^is- 
lature  may  ]irescril>c  appropriate  and  reasonable  law.s  rcgtdating  tlie  manner  of 
establishing  the  right  to  said  exemption.  Provided,  however,  all  of  the  |iro- 
visioiis  hereof  shall  he  self-executing  without  any  action  by  the  Legt4S lature," 
See  i»age  18,  Journal  of  the  Senate,  1937. 

Tliis  duly  t>assed  the  Senate  and  was  sent  to  the  House. 

The  House,  on  May  19,  1937,  when  the  amendment  was  op  for  coustdcra- 
tion,  in  Section  2.  line  3,  struck  out  the  words  after  permanent  home  and 
inserted  the  following:  "and  for  home  purposes  only,"  and  aj  ameitded  it 
passed  the  House.     See  page  872,  Journal  of  the  House,  1937. 

On  the  same  day,  a  motion  was  made  to  reconsider  the  vote  by  which  the 
Senate  resolution  was  passed.  This  motion  went  over  tmder  the  rules  until 
Thursday,  May  20.  See  page  873,  Journal  of  the  House,  1937,  l)n  Ma)  20. 
it  wa5  informally  passed  until  a  later  date.  See  page  906,  Jonmat  of  the 
House,  1937.  On  May  26.  the  House  in  due  course  finally  took  up  the  motion 
to  reconsider  and  the  House  voted  to  reconsider  its  prior  vote  on  said  Senate 
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Joint  Kesolninii  Xo.  21.  and  did  thereafter  adopt  the  amendment  in  the  form 
as  sutimitted  to  tile  Senate  on  May  27.  193?.  See  i)age  1181.  Journal  of  tlie 
Hiiuse,  l'J37. 

On  Ma.v  27,  1937,  the  proposed  Senate  Joint  Resolution  No.  21,  as  amended 
by  liie  House,  was  presented  to  the  Senate.     It  read  as  follows: 

"Every  |>ersui]  who  has  the  legal  title  or  heneticial  title  in  equity  to  real 
i:roperty  in  this  State  and  who  re.iities  thereon  and  in  gixxl  faith  makes  the 
same  his  or  her  permanent  home,  or  the  t^rmaiient  home  of  another  or  others 
legally  or  naturally  dependent  iipon  said  person,  shall  he  entitled  to  an  exemp- 
tion from  all  taxation,  except  for  asse.-isments  for  st>ecial  1>enel!ts.  up  to  the 
assessed  valnaliiin  of  Five  Thousand  Dollars  on  the  said  home  ami  contignoiH 
real  property  for  the  ,\ear  1938  and  thereafter.  Said  title  may  he  held  (ly  the 
entireties,  jointly  or  in  common  with  others,  and  sajd  exemption  may  tie  aiv 
portioned  amiMig  such  of  the  owners  as  shall  reside  thereon,  as  their  respective 
interest^  sliail  appear  but  no  such  exeni]itton  of  more  than  Five  Thousand 
Hollars  sltall  ht  allowetl  to  any  one  person  or  on  any  one  dwelling  house,  nor 
shall  the  amount  of  the  exeuiption  allowed  any  person  exceed  the  propoilionate 
assessed  valuation  lia.se<l  on  the  interest  owned  by  such  person.  The  Legis- 
lature may  prescrilie  ap[>ropriatc  and  reasonable  laws  regulating  the  mantter  of 
estal>lishing  the  right  to  said  exemption.  Provided,  however,  all  of  the  pro- 
visions hereof  slialj  he  self-executing  without  any  action  by  the  Legislature." 
See  page  824,  Journal  ot  the  Senate.  l'J37. 

The  Senate  did  not  concur  in  the  Resolution  as  amended  by  the  House 
and  a  conference  committee  was  duly  appointed  by  both  the  Hoitsc  and  the 
Senate. 

On  June  4,  19J7,  the  Conference  Committee  recommended  the  pa.ssage  of 
Seriate  Joint  Resolution  No.  21  in  the  following  form: 

"Every  pcrs<jn  who  lias  the  legal  title  or  beneficial  title  in  e(iuity  to  real 
prupurty  in  this  State  and  vvho  resides  thereon  and  in  good  faith  makes  the 
.same  his  or  her  permanent  home,  or  the  permanent  home  of  another  or  others 
legally  or  naturally  de[>endent  upon  said  person,  shall  be  entitled  to  an  exemp- 
tion from  all  taxatiiw*  except  for  assessments  for  special  Itenelits,  up  to  the 
a.sscssed  valuation  of  Five  Thousand  Dollars  on  the  said  home  and  contiguous 
real  property,  as  defined  in  ."Xrticie  X,  Section  1,  of  the  Constitution,  for  the 
year  1939  and  thereafter.  Said  title  may  be  held  by  the  entireties,  jointly,  or 
in  common  with  others,  and  said  exemption  may  lie  apportioned  among  such 
of  the  owners  as  shall  reside  thereon,  as  their  resi)ective  interests  shall  apjiear, 
but  no  sitch  exemption  of  more  than  Five  Thousand  Dollars  shall  be  allowed 
to  any  one  {lerson  or  on  any  one  dwelling  house,  nor  shall  the  amount  of  the 
exemption  allowed  any  jwrson  exceed  the  proportionate  assessed  valuation 
based  on  the  interest  owned  by  such  person.  The  Legislature  may  prescribe 
appropriate  and  reasonable  laws  regulating  the  manner  of  establishing  the 
right  to  said  exemption."    See  page  1216,  Jounial  of  the  Senate,  1937. 

This  identical  resolution  was  also  submitted  to  the  HoiiiK  and  Imth  bodies 
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lUily  passed  tht  resolution  in  the  aljtive  torm.  and  it  was,  tKertfore.  subniittcd 
to  the  pecplf  at  the  last  General  tilection  in  November,  1^38.  and  by  an  over- 
whelming tote  uf  the  people  became  a  part  of  the  Cun&titutioiT  of  the  State 
uf  Florida. 

It  therefore,  appears  from  the  history  of  this  arnendinein  that  it  was  the 

intention  of  the  frimers  of  the  same  and  the  jieople  of  the  State  of  I'lorida,  to 
t-xemiit  from  taxation  i!p  to  Five  Thousand  Dollars,  "every  person  who  has 
the  legal  title  or  henelidal  title  in  equity  to  real  property  in  this  State  and  who 
resides  thereon  and  in  good  faith  makes  the  same  his  or  her  permanent 
home,  or  the  pcrmat^ent  home  of  another  or  fithers  legally  or  naturally  de- 
(lendent  npon  said  person," 

Question  No.  1.  Is  the  amendment  self -executing  or  does  the  last  sen- 
tence thereof  restrain  its  o]Kration  until  such  tinie  as  the  Legislatttre  may 
presenile  the  manner  of  estahlishing  the  right  to  the  exempliots  ? 

As  1  have  hereinabove  set  forth,  the  resolution  as  first  introduced  in  I  he 
Senate  contained  this  proviso:  "Provided,  however,  all  of  the  prosHsions 
hereof  shall  be  self -executing  without  any  action  by  the  legislature." 

You  will  note  that  this  clause  was  omitted  from  the  proposed  anietidment 
as  finally  submitted  to  the  voters  of  Florida.  Ai  lo  why  this  was  done,  there 
IS  no  information  contained  in  the  record  of  the  proceedings  of  the  House  and 
Senate,  nor  did  the  general  public,  as  such,  have  any  knowledge  that  this 
provision  had  either  lieen  proposed  or  eliminated  from  the  animdment  as 
submitted  to  them. 

There  was  at  that  time  on  the  siatulc  books.  Chapter  1706ft,  Acts  of  the 
1935  I,egislature,  which  .\ct  regulated  the  allowance  of  exemptions  of  home- 
steads from  taxation  and  j)rovided  some  exemptions  that  there  was  some  douht 
about  as  to  whether  they  had  been  covered  by  the  previous  homestead  exemp- 
tion amendment  to  the  Constitution-  The  exemptions  provided  in  this  .^ct 
are  very  similar  to  the  Amendment  to  Section  7,  Article  10,  of  the  Constitu- 
tion, as  approved  by  the  people  in  November,  1938.  However,  the  manner  of 
establishing  the  right  to  said  exemptions  was  set  forth  in  Chapter  179W,  and 
this,  of  course,  was  not  in  the  Amendment  to  the  Constitution  as  approved  in 
November,  19J8. 

I  do  not  lielieve,  however,  that  such  a  proviso  is  of  material  moment,  as 
the  right  is  clearly  set  forth  in  the  ametidment. 

The  rule  of  construction  as  to  whether  or  not  a  provision  of  the  Constitu- 
tion is  self -ex  ecu  ting  is  well  set  forth  in  Codey's  Constitutional  Limitations, 
Eighth  Edition,  165,  et  seq.    I  quote  in  part  therefrom : 

"A  constitutional  provision  does  not  lose  its  self-executing  quality  merely 
because  it  provides  that  the  Legislature  shall  hy  appropriate  legislation  provide 
for  carrying  it  into  effect,"     Text  page  170. 

The  author  further  says ; 

"But  where,  as  in  some  other  States,  the  Constitution  de lines  the  extent,  in 
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acres  or  amotint,  that  shall  be  deemed  to  constitute  a  homestead,  and  expressly 
exempts  from  any  forced  sale  what  is  thus  defined,  a  rule  is  prescribed  which 
is  capable  of  enforcement.  Perhaps  evea  in  such  cases,  legislation  may  be 
desiral-ile,  hy  v^ay  of  providing  convenient  remedieii  for  the  protection  of  the 
right  secured,  or  of  regulating  the  claim  of  the  right  SO  that  its  exact  limits 
may  lie  ktioivn  and  understood ;  but  at)  such  legislation  must  be  subordinate 
lo  the  constitutional  provision,  and  in  furtherance  of  its  purpose,  and  must  not 
in  any  particular  sttempt  to  itarrovv  or  embarrass  it.  The  provision  of  a 
Constitution  which  detines  a  homestead  and  exempts  it  from  forced  sale  is 
self-executing,  at  Iftast  to  this  extent,  that,  though  it  may  admit  of  supple- 
mentary legislation  in  particulars  where  in  itself  it  is  not  as  complete  as  may 
t>e  desirable,  it  will  override  and  nullify  whatever  legislation,  either  prior  or 
suhseqiteiU,  would  defeat  or  litnii  the  homestead  which  is  thus  defined  and 
secured."    Text  page  170,  et  seq. 

h  is  signilicanl  tlwit  in  the  last  (jaragraph  in  the  amendment,  the  word 
"niay"  was  used  rather  than  the  word  "shall."    This  paragraph  reads: 

"The  legislature  iti(iy  prescribe  appropriate  and  rea-^ionable  laws  regu- 
lating the  manner  of  estaUiishing  the  right  to  said  exemption.'     (Italics  ours.) 

I  think  the  word  "may"  was  advisedly  used  since  Chapter  17060,  Acts  of 
1935,  alreadj  un  the  stalnie  books,  rendered  unnecessary  furtiier  legislation 
to  make  the  amendment  ofiurativc.  The  paragraph,  however,  expressly  per- 
mits further  legislation  ujion  the  subject. 

Qi-ESTiom  No.  2;  If  legislative  action  is  necessary,  (tending  such  action, 
should  the  tax  assessor  proceed  to  pre[)aring  the  1939  roll  as  now  provided  by 
Chapter  17(J00? 

No.  Legislative  autton  is  unnccessarj'  and  Chapter  17060  may  be  referred 
to  in  determining  the  manner  of  establishing  the  right  to  said  exemption. 

QiESTUiN  No.  3:  Docs  "every  person"  as  u.ied  in  the  amendment  mean 
that  single  jiersons,  minors,  aliens  and  others  who  own  their  permanent  places 
of  residence  in  the  State,  are  entitled  to  the  exemption  in  question? 

I  do  not  lielieie  it  would  be  proper  to  separate  the  words  "every  inrrson" 
from  the  rcmaiuini<f  words  of  the  senteticc  as  contained  in  the  amendment  in 
order  to  determine  the  meaning  of  those  words.  I  am  of  the  opinion  that 
"every  ijcrson"  does  mean  a  sing^ie  person,  a  minor,  an  alien,  or  any  other 
person  who  has  "the  legal  title  or  beneficial  title  in  equity  to  real  property  in 
this  State  and  whii  rcsidis  there  on  and  m  good  faith  makes  the  same  his  or 
her  permaueM  home." 

I  l»ase  my  opinion  as  to  the  right  as  applicable  to  aliens  upon  Section  18 
of  the  Declaration  of  Rights  of  the  Constitution  of  Plorida,  which  reads: 

"Sec.  18.  Foreigners  who  are  eligible  to  become  citizens  of  the  United 
States  under  the  provisions  of  the  laws  and  treaties  of  the  United  States  shall 
have  the  same  rights  as  to  the  ownershi]i,  inheritance  and  disposition  of  prop- 
erty in  the  Stale  as  citirens  of  the  State,  but  the  Legislature  shall  have  power 
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to  limit,  regulate  and  prohitjit  the  ownership,  inhcrilanc*;.  tlispositioti,  possession 
and  eiijoyment  of  real  estate  in  the  State  of  Fltiritla  Uy  foreigners  who  are 
nitt  eligible  to  become  citii;ens  of  the  United  States  uitder  the  firovlsions  of  the 
laws  and  treaties  of  the  United  States." 

You  will  note  that  the  Senate  did  not  approve  Senate  Joint  Resolution  No. 
139,  !ntrotUii:ed  on  April  12,  1937.  which  proposed  amendment  has  (wen  here- 
tofore set  out.  This  aniendmcnt  would  have  restricted  the  meaning  of  this 
lani;uagc,  and  since  same  failed  tci  receive  the  approval  of  the  Senate,  this 
further  supports  my  ccmclusion, 

QuEiiTioN  No.  4:  Can  a  dtt^en  of  another  State,  under  ativ  circum- 
stances, have  a  home  in  Florida  which  i.s  cntilU-d  to  the  exemption? 

I  am  of  the  opiuion  that  citizenship  is  not  the  test  to  lie  applied  in  de- 
termining what  persons  are  entitled  to  the  exemption,  but  ilic  test  to  Ijc  ap- 
plied is:     Where  is  their  permanent  residence? 

In  order  to  determine  vvIkj  are  citizens,  we  would  have  to  refer  tn  Article 
XIV,  Sectiou  1,  of  the  Constitution,  which  reads: 

"All  iicrsons  born  or  tiaturalized  in  the  United  States,  attd  suhject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  Ike  Siate  whettim 
they  reside."     (Italics  ours.) 

Therefore,  whoever  haa  the  legal  title  or  tienellctal  title  in  equity  tt)  real 
property  in  this  State,  and  who  resides  theretm  and  in  good  faith  makes  the 
same  his  or  her  l)ermanejit  home,  and  denominates  this  place  as  his  or  her 
home  to  the  excltision  of  all  other  places  where  he  or  she  may  from  time  to 
lime  temporarily  reside,  is  entitled  to  the  exemption. 

Also  consider  with  reference  to  this  question,  my  answers  to  Questions  No, 
14  and  15. 

Ql'estion  No.  5:  What  is  necessary  to  qualify  a  person  under  the  tan- 
gtiage,  "as  shall  reside  thereon"? 

I  am  of  the  opinion  that  the  language  "as  shall  reside  thereon"  means  that 
there  must  be  a  dwelling  house  upon  said  property  in  which  the  owner  and  his 
family  usually  reside.  These  words  arc  so  closely  related  to  what  I  have  said 
in  answer  to  your  Question  No.  9  as  to  what  is  a  dwelling  house  that  I  refer 
you  to  same  in  this  connection. 

Question  No.  6 :  Can  more  tlian  one  owner  claim  exemption  on  the  same 
property,  and  if  so,  to  what  extent  ? 

The  lan^Ltage  of  the  amendment  to  roe  is  very  clear  upon  ihis  question, 
I  quote  the  same : 

"Said  title  may  be  held  by  the  entireties,  jointly,  or  in  common  with 
others,  and  said  cvemption  ma>  lie  apiwrtioned  among  such  of  the  owtrers  as 
shall  reside  thereon,  as  their  respective  interests  shall  appear,  but  no  such 
exemption  of  tnore  than  Five  Thousand  Dollars  .shall  be  allowed  to  any  one 
person  or  on  any  one  dwelling  house,  nor  shall  the  amount  of  the  exemption 
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allowed  auy  person  exceed  the  proportionate  assessed  valuation  based  on  the 
interest  owned  tiy  such  person," 

It  is  ai)|-iarcin  from  such  language  that  more  than  one  owner  can  claim 
exemption  cm  the  sanre  property,  hot  no  such  exemption  of  more  than  Five 
Thousand  Dollars  i^hall  he  allowed  to  any  one  person  or  any  one  dwelling 
house.     See  Mill  v.  First  National  Bank,  75  So.  615. 

Qlif.stion  No,  7;  If  more  than  one  owner,  or  tlie  owner  of  a  partial 
intere,"!!  claims  exemption  will  it  he  necessary  for  the  interest  of  each  partial 
owner  to  he  separately  assessed  on  the  tax  roll? 

In  my  opinion  it  will  not  be  necessary  for  the  interest  of  each  partial  owtier 
to  he  separately  assessed  on  the  tax  roll.  This  seems  to  be  the  intention  that 
is  to  he  gathered  from  a  consideration  of  the  history  of  this  amendment  as  I 
have  heretofore  set  it  o^it,  and  it  seems  that  this  is  particularly  true  in  view 
of  the  fact  that  only  the  owners  that  reside  thereon  are  entitled  to  this 
exemption. 

Qrr.sTioN  No,  8:     To  what  extent  can  a  partial  owner  claim  exemption? 

This  (juestion   is   somewhat  a   continuation  of   Question    No.    7,   and   the 

amendment  seems  to  me  to  be  sufficiently  clear  upon  this  question.     It  provides : 

"  *  *  *  and  said  exemption  maj'  tie  apportioned  among  such  of  the  owners 
as  shall  reside  I  her  can.  as  their  respective  interests  shall  appear,  but  no  such 
exemption  of  more  than  Five  Thousand  Dollars  shall  be  allowed  to  any  one 
person  or  on  any  one  dwelling  house,  nor  shall  the  amount  of  the  exemption 
allowed  any  person  exceed  the  proportionate  assessed  valuation  Ijascd  on  the 
interest  owned  by  such  person,"     ( Italics  ours.) 

In  other  word-s.  only  the  partial  owners  residing  thereon  are  entitled  to 
any  exemption,  and  if  there  is  more  than  one,  the  total  exemption  to  all  cannot 
exceed  Five  Thousand  Dollars  on  any  one  dwelling  house.  The  amount  of 
such  exccnption  is  to  he  determined  so  that  same  shall  not  exceed  the  propor- 
tionate a.ssessed  valuation  based  on  the  interest  owned  by  such  person,  and  as 
I  have  said  before,  if  there  is  more  than  one  person,  the  total  exemption  cannot 
exceed  Five  Thousand  Dollars  to  all. 

Question  N'o,  9:  What  is  a  "dwelling  house"  within  the  meaning  of  the 
term  a*  used  in  the  amendment? 

The  Supreme  Court  of  Florida  in  the  case  of  Smith  v.  State.  85  So.  9U, 
in  dertningr  the  meaning  of  the  words  "dwelling  house"  quoted  with  approval 
the  following  definition  from  6  Cyc.  185.  which  is  probably  the  best  definition 
that  coutd  possibly  be  applied  to  these  words  : 

'■  '*  *  f  it  mnst  )>e  in  fact  the  dweUing  house.  •  *  *  The  character  of  the 
house  is  general! »•  immaterial  if  it  is  occupied  as  a  dwelling  house,  and  not 
merely  be  suitable  or  intended  for  such  purpose,  *  ♦  *  If  it  is  so  occupied  the 
temporary  absence  of  the  occupant  will  not  prevent  it  from  being  ♦  *  •  a 
dwelling  house:  '^  *  *  although  furnished  as  a  dwelling  house,   (it)  loses  its 
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character  as  such  *  *  *  if  the  occupant  leaves  it  without  the  intentitm  to  rcttiro. 
Occasionally  sleeiiing  in  a  liousc  is  not  enough  to  make  it  a  dwcllitiR  house.'" 

The  Sn(ireme  Court  also  quotes  from  Wharton's  Criminal  Law,  [>araiirai>h 
993,  where  it  is  said:  "'•  ♦  *  the  dwelling  holism  •  ♦  *  a  house  in  which  the 
occtipier  and  his  family  usually  reside,  or.  in  other  words,  dwell  and  He  in.'  " 

I  believe  that  this  detimtion  is  sufficiently  non-technical  to  lie  used  in  this 
instance. 

Qi'ESTKiN  Nf».  If):  Where  a  person  owus  and  has  two  dwellings  on  the 
land  embraced  in  the  homestead,  under  any  circumstances  arc  Imtli  dwellings 
entitlcti  to  the  exemption? 

Ill  answering  this  question  t  shall  assume  that  the  title  to  the  propert)' 
is  in  only  one  pe'"S(>n,  and  1  am  of  the  opinion  that  the  amendment  should  \k 
!!0  construed  so  as  to  permit  an  exemption  to  the  owner  where  sonicune  also 
is  li%'ing  in  a  dwelling  house  upon  the  property,  that  is  >ie]>aratc  and  apart 
from  the  dwelling  house  occupied  by  the  owner,  when  such  occupant  of  the 
other  dwelling;  hou^e  is  legally  or  naturally  dependent  upon  the  owner  of  the 
property. 

Qi'E.sTioN  No.  It*  Does  the  amendment  in  any  way  alter  or  chanj^e  your 
former  opinion  adi  ising  that  apartment  houses,  busine.ss  houses,  or  other  rental 
properties  located  upon  the  land  comprising  the  homestead  are  entitled  to  the 
exemption,  if  rents  from  such  rental  properties  are  a  part  of  the  meatts  of 
livelihood  of  the  head  of  the  family? 

The  former  opinion  was  rendered  by  my  predecessor.  However,  this 
amendment  would  in  no  wise  affect  the  same. 

Qi'ESTio.v  Xo.  12:  Does  the  language  of  the  amendment  allow  cxenifv 
tion  to  the  owner  of  (iroperty  who  does  not  reside  thereon  when  the  property 
is  the  i>erinanent  home  of  another,  or  olliers  legally  or  naturally  dcgicndcnt 
upon  such  owner? 

V*es,  The  language  of  tlie  amendment  is  verj-  s|ieciiic.  To  paraphrase  it, 
it  provides; 

"An  exemption  from  alt  taxation  except  •  *  •  shall  (»e  allowed  to  every 
jierson  who  has  the  legal  title  or  beneficial  title  in  equity  to  real  property 
in  this  State  ♦  *  *  where  it  is  the  permanent  home  of  another  or  other-;  legally 
or  naturally  dependent  upon  said  person." 

Qi' F.ST  JON'  No.  13: — What  classes  of  persons  are  included  in  the  phrase 
"legally  or  naturally  dependent  upon  such  owner"? 

I  am  of  the  opinion  that  all  persons  are  entitled  to  claim  this  exemption 
where  there  are  other  persons  legally  dependent  upon  tlicm  for  support  in 
the  sense  that  the  word  "legally"  there  means  where  they  are  required  by  law 
so  to  do:  such  as  the  duty  cast  upon  the  husband  by  law  to  support  his  wife 
and  minor  children.  Section  5873,  Compiled  General  Laws,  1927,  provides  for 
support  in  certain  instances.     1  quote  the  saiue : 
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"The  children  of  parents  who  are  unable  to  support  themselves  shall  be 

rettuireti  to  make  jirovision  for  their  support,'" 

Tile  wurds  "natural!)'  dqwiKluiit"  as  used  in  ihe  amendment,  in  ray  opinion, 
arc  persons  related  by  blood  to  the  owner  of  the  properly,  and  who  otherwise 
tjuatify  with  tile  refiuireinetits  set  forth  by  the  Supreme  Court  of  Florida  in 
the  case  of  Duval  v.  Hunt,  et  al.,  IS  So.  876.  I  quote  the  pertinent  part 
thereof; 

"*  ♦  *  He  mList  show  *  *  *  that  he  or  she  was  cither  from  the  disability 
of  axe,  or  iicmase,  physical  or  mental  incapacity,  coupled  with  the  lack  of  prop- 
erty means,  dependent  im  fact  *  *  *  for  support.  There  must  be,  when  adults 
cJuim  .<^uch  dependence,  au  actual  inability  to  support  themselves,  and  an  actual 
dejjtntience  ui>on  some  one  else  for  support,  cotipled  with  a  reasonable  ex- 
pectation of  supi>ort,  or  with  seme  reasonable  claim  to  support,  from  the 
deceased  *  *  *^ 

QcBSTinx  "Ka.  14:  Can  a  person  lie  culitled  to  the  exemption  when  they 
vote  in  a  co  uity  or  voting  precinct  other  than  the  one  in  which  the  pri)[>erty  is 
located  ? 

No,  n  person  would  not  be  entitled  to  the  exemption  when  he  votes  iti  a 
county  or  precinct  other  than  the  one  in  which  the  property  is  located  because 
the  amendment  provides  that  the  projierty  must  be  the  permanent  home  of  the 
person  who  claims  the  exemption,  and  in  order  to  vote  tuider  Section  248, 
Cotupiled  General  l-aws  of  Florida,  1927,  a  person  can  only  vote  "in  the 
election  district  in  which  he  or  she  shall  have  his  or  her  ])ermanent  place  of 
residence,"  and  you  could  only  have  your  perinanctit  home  where  you  main- 
tained J  our  iiermancnt  residence.  However,  I  do  not  mean  to  l>e  understood 
as  saying  that  it  i.s  necessary  as  a  prcrefinisite  to  obtaining  this  exemption  that 
you  do  becnme  a  qualifred  voter.  The  only  exception  to  this  is  the  provision 
of  the  amendment  which  would  permit  a  person  to  claim  an  e.^emption  who 
owns  projierty  iipon  which  someone  else  occupies  the  dwelling  house  as  his 
permanent  home  where  ."iuch  person  is  legally  or  naturally  deiieudcnt  uimn  the 
owner  thereof.  In  this  instance,  I  am  of  the  opinion  tliat  the  owner  would  be 
entitled  to  this  exemption  regardless  of  where  he  votes. 

QtEt^Tio.v  No.  IS  :  \\'hat  is  necessary  lo  establish  a  i>roperty  as  a  ''per- 
manent home"? 

.\s  I  have  said  Itefore,  the  Legislature  has  in  effect  already  defmed  the 
tneaninK  of  the  words  "permanent  home."  and  I  think  this  explanation  of  the 
Legislature  should  control  imtil  same  has  been  changed.  I  refer  you  to  Sec- 
tion 3,  Chapter   17060,  Acts  of   19JS,  which  provides: 

"The  words  'resident.'  'residence.'  'permanent  residence'  and  lliosc  of  like 
iiiif'orl,  shall  not  tie  coitstrtied  so  as  to  require  continuous  physical  residence 
on  the  pro[>ert\ .  but  mean  only  tliat  place  which  the  person  claiming  the  cxeinp- 
tion  may  rightfully  and  in  good  faith  call  his  or  her  home  to  Ihe  exclusion 
of  all  other  places  where  he  or  she  may,  from  time  to  time,  temjKirarily 
reside."     (Italics  ours.) 
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111  other  words  "where  he  has  his  true,  lixed  and  permanent  home  and 
princijial  tstahlishment,  and  to  vvhich  whenever  he  is  ah^em,  he  Itas  the 
intentinn  nf  retunitnfr.  or  in  other  language,  the  place  in  vvbidi  he  has  his 
Jisetl  haliii;ili<)ii  without  any  present  intention  of  movinc  thercJ'rom,*'  and  such 
claimant  must  not  have  immediately  prior  thereto  ur  subsequently  thereafter, 
claimed  an  exemjHion  l>y  virtue  of  having  a  permanent  home  elsewhere. 

Qlkstuin-  No.  16:  What  constitutes  a  "bendicial  title  in  wiuily"  as  the 
jihrase  is  usefl  in  the  amendment? 

The  general  dettnitton  of  eqoilahle  title  is:  "A  right  or  interest  in  land 
which,  not  having  the  properties  of  a  legal  estate,  hut  merely  a  right  of  which 
courts  of  c«|uity  will  take  notice,  rwpnres  the  aid  of  such  court  to  make  it 
availabre  *  *  •  ."    20  C.  J.  2304. 

Other  than  givint^  you  this  general  detinition  of  ecjuitahlc  title,  I  cannot 
more  specifically  answer  your  questiwn,  but  wilt  Iw  glad  to  xnswer  any 
([festtcn  at  an\'  further  time  should  there  lie  airy  doiil»t  in  your  mind. 

Qt'ESTTiM  No.  17;  Is  the  former  generally  accepted  definition  of  the  area 
uf  a  tiomestead  changed  in  any  wa>-  hy  the  words  "liome  and  contiffuoiis  real 
property"  as  nsed  in  this  amendment? 

No,  fur  the  reason  that  the  amendment  specilically  provides  that  itatne 
ishall  he  as  defined  in  Artide  X,  Section  1  of  the  Constitution, 

QiE.sTtoN'  N(t  18:  VV'iial  is  meant  hy  the  phrase  "except  for  asHcssmcnts 
for  special  henettts"?  Note  the  change  in  phraseology,  the  oriRinal  Section  7 
of  Article  X  referring  to  "special  asses^iments  for  twnefits-" 

I  construe  these  words  to  have  no  difference  in  meaning  than  those  u*efl 
in  the  original  Sectitm  7  of  Artide  X  of  the  Constitution. 

January  20.  1939-0-9. 

HOMESTEAD  EXEMPTION  AMENDMENT— <JWNER  AND  HOLDER 
or--  A    I.EASEHt)Ln   INTEREST   NOT    r.NTlTLED    TO 

Dear  Sir: 

1  just  received  a  copy  of  your  letter  of  December  27  to  llnnorahle  J.  N*. 
Lutnmus,  Jr.,  Tax  Assessor  of  Dade  Cotinty,  and  have  already  prepared  my 
!ntcri>rctation  of  the  new  H^imestead  Exemption  Amendment  to  the  Consti- 
tution.    See  my  letter  dated  January  IQ,  1W9. 

However,  what  I  said  in  answer  to  yovtr  Question  No.  16  relating  to  wtlat 
constitutes  a  "lienelicial  title  in  equity"  does  not  answer  the  tjtiestiou  pro- 
pounded hy  Mr.  Lummus  in  his  letter  to  you.  The  question  he  submits  ts 
whether  the  owner  and  holder  of  a  leasehold  interest  is  envied  to  a  home- 
stead exemption.  In  my  opinion  be  is  not  becau.ie  I  am  of  the  opinion  that 
the  mcauiiig  to  be  placed  niion  the  person  who  is  entitled  to  a  homestead 
OLemption  does  not  co'ter  a  leasehold,  since  I  do  not  l>clieve  that  the  words 
"legal  title"  or  "beneficial  title  in  equity"  covers  same    Furthermore  sitvee  the 
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proiJt-rty  is  iitviT  assessed  on  the  real  proiierty  tax  ttooks  to  lite  owner  of  a 

leasehold,  it  wo  ild  seem  to  indicate  td  me  further  that  no  exemption  eould  be 
allowed. 

February  17,  1939— O-lO-l, 

HOMESTEAD  EXEMPTION— CLAIM   MUST  BE  FILED  ON  OR 
BEFORE  APRIL  1ST 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  recent  date  enclosing  a 
letter  from  Hoiioralile  VV.  S.  Sparkman,  Tax  Assessor  of  Hillsborough 
County,  propounding  an  additional  question  relative  to  the  interpretation  of 
the   Hotnestead   E.\eraption  AmendmenL     The  question   he  propounds  is: 

Does  Section  S  of  Chapter  I7(W0  of  1935  Acts  of  the  Legislature  positively 
jirevertt  any  taxpajer  obtaining  a  homestead  exemjition  for  any  year  in  which 
he  does  iKit  file  hn  claim  with  the  lax  assessor  on  or  before  April  1  as  pro- 
vided ill  said  section  ? 

Ill  my  npinion,  Chapter  17060,  A'zXs  of  1955,  should  be  used  as  a  guide 
whenever  the  same  is  not  in  conflict  with  the  1938  Homestead  Exemption 
Amendment  to  the  Constitution,  .^s  Section  5  relating  to  the  time  in  which 
the  claim  must  l>e  made  is  not  in  conflict  with  the  Homestead  F^xemption 
Amendment,  I  am  of  the  opinion  that  a  taxpayer  claiming  such  exemption 
should  lile  his  claim  with  the  tax  assessor  on  or  before  April  1  as  provided 
in  said  Section.  It  is  entirely  [>ossib!e  that  under  some  circumstances,  a  claim 
made  later  than  that  date  shoidd  be  allowed.  However,  I  would  prefer  to 
consider  such  a  tjuestion  only  after  it  arises  and  in  full  knowledge  of  all  the 
facts.  But  !  suggest  that  in  the  meantime  as  much  publicity  as  possible  be 
given  to  Section  S  in  order  that  taxpayers  claiming  this  exemption  may  have 
as  much  iipiiortunity  as  iwjssible  to  tile  their  claims. 

February  17,  1939— O-lO-l. 
HOMESTEAD  EXEMPTION— UNRECORDED  TITLE 
Dear  Sir: 

This  will  acknowledge  receiirt  of  your  letter  of  January  31  enclosing  letter 
from  the  Honorable  A.  H.  St.  John,  Tax  .Assessor  of  Duval  County,  which 
had  thereto  attached  three  copies  of  land  sales  contracts  or  agreements  for 
deed.     The  following  question  is  submitted  : 

"Does  not  the  1937  Constitutional  .Amendment  of  Section  7  of  tlie  Home- 
silead  Article  X  exempt  the  permanent  home  of  the  resident  even  though  the 
home  owner's  l^al  title  or  beneficial  title  in  equity'  be  not  recorded?" 

An  examination  ()f  the  contracts  thai  ,vou  submit  discloses  that  ihey  are 
about  the  usual  forms  for  contracts  of  sale  of  land  and  they  appear  to  be 
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Itona  fide  vptm  their  face.  Therefore,  the  right  held  liy  the  purchaser  comes 
within  tlie  meaning  of  the  language  of  the  Constitution  of  "legat  title  or 
tienelicial  title  in  etjuity."  Since  the  yiiirchaser  under  ^iidi  ermtracts  has  the 
title  within  the  meaning  of  the  Constitnlional  Homestead  Amendment.  I  am 
uf  the  opinion  that  the  fact  that  these  ccmtracts  have  not  tteen  recorded  would 
not  affect  the  purchaser's  right  to  this  exeraittion  proiitled,  of  coitrse.  that  all 
iither  essential  requirements  of  the  amendment  are  met. 

However,  as  suggested  by  Mr.  St.  John,  I  think  he  shcmid  rc^juire  that 
there  be  submitted  to  him  at  the  time  ihe  exemption  is  claimed,  the  orijjinal 
contract  and  that  he  should  have  attached  To  his  exemption  claim  an  exact  copy 
of  the  original  in  order  that  there  may  he  in  the  tax  assessor's  oflice  and  in 
his  tile  upon  the  particular  exemption,  the  instrument  tmder  which  the  claim  is 
made, 

August  23.  1940— 0-899. 

HOMESTF_^D   EXE.MPTION— RIGHT   OF    HUSBAND  AND  WIFE 
LIVING  SEPARATELY  TO  CLAIM 

Dear  Sh: 

I  have  received  your  letter  of  .August  21  m  which  you  state  that  "A" 
and  "B,"  hiishant!  and  wife,  have  heen  seriarated  for  some  years  without 
divorce  and  each  owns  and  lives  in  a  house  in  the  same  county,  and  each  has 
applied  for  hotne stead  exemption  for  such  property,  and  you  ask  which  is 
entitled  to  the  exemption. 

The  Rorida  courts  have  long  held  that  a  married  woman  could,  under 
certain  circumstances,  establish  a  seiarate  legal  residence  where  she  might 
sue  for  divorce. 

In  llerron  v,  Passailaigne,  02  Fla.  818,  110  So.  539.  the  Court  approved 
a  statement  of  the  United  States  Supreme  Court  as  follows; 

"The  rule  is  that  she  may  acquire  a  separate  domicile  whenever  it  is 
necessary  or  proper  that  she  should  do  so.  The  right  springs  from  the 
necessity   for  its  exercise,   and  findures  as  long  as   Ihe   necessity  continues." 

If  a  married  woman  may  acquire  a  legal  residence  separate  from  her 
huslraiid  for  the  purpose  of  bringing  a  suit  for  divorce,  such  legal  residence 
would  iiersist  so  \ottg  as  she  remained  there  even  though  her  suit  for  divorce 
might  lie  dormatit  or  he  defeated  upon  grounds  other  than  venue,  or  even 
though  she  might  neier  initiate  divorce  proceedings.  Smith  v.  Croom,  7  Fla, 
81, 

The  constitutional  provision  for  homestead  exemption  (.\rl,  X.  Sec,  7) 
now  provides  thai  "every  person  who  ha*  the  legal  title  or  Iiene5cia1  title  in 
equity  to  real  properly  in  this  State  and  who  resides  thereon  and  in  good  faith 
makes  the  same  his  or  her  permanent  home  *  *  •  shall  be  entitled  lo"  the 
exemption.    Previous  to  the  adoption  of  the  present  provision,  hy  the  Novem- 
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lier,  19J8,  elettitin.  the  exemjition  hati  lieen  allowed  only  to  the  "head  of  a 
famil)'"  and  it  is  evident  by  the  amendment  that  the  Legislature  intended  to 
JneluJe  every  persmi  who  was  capalile.  under  tnir  law,  of  aL-qiiiriiiR  by  himself 
i>r  herself  a  sejiaraie  legal  residence. 

It  is,  therefore,  my  opinion  that  3  married  woman,  who  has  separated 
fwmi  her  husband  because  of  eircum stances  \vhich  would  entitle  her  to  a 
divorce,  and  has  estahlished  for  herself  a  separate  permanent  home  which 
she  owns  imd  in  which  she  lives,  is  entitled  to  the  liencht  of  the  homestead 
excmt'tintj  fur  such  proj>erty.  It  will  he  inciimtx'nt  upon  the  tax  assessor 
to  whom  claim  for  exemption  has  been  made  by  a  married  wonian  to  de- 
termine that  the  separation  was  caused  by  aits  of  the  husband  and  that  sttch 
acts  are  pronnds  upon  which  the  wife  \vould  he  entitled  to  a  divorce  nnder  our 
laws.  This  right  of  the  wife  does  not  take  away  from  the  hnstiand  his  right 
to  the  exeiiii'tioii  upon  the  proi)erty  on  which  he  lives  and  makes  his  i>ermanent 
home.  Shfmld  tlie  Imsliand  and  wife  become  rei'onciletl  and  live  together. 
then,  (»f  course,  the  exemjition  would  be  allowed  on  only  the  one  home  in 
which  they  live. 

Jnne    1,   1939— O-50-I. 
U'lDOWS  OWNING  PROPERTY  IN  STATE 
r>ear  Sir: 

I  am  in  receipt  of  your  letter  of  the  3 1st,  .enclosing  copy  of  a  letter  from 
J.  N.  Lttmnni*,  Jr..  Tas  Assessor  of  Dade  Cotmty,  in  which  he  states  he  has 
been  atluwinH  widow's  exemptions  to  widows  who  have  legal  dependents,  upon 
lirojierty  owned  In  them  in  Dade  County,  although  they  reside  in  other  cQunties 
of  the  State.     Vou  request  my  opinion  as  to  whether  or  not  this  is  proper. 

Set'tioH  7  of  Cliapter  1SJ12,  I^ws  of  Morida,  1937,  provides  as  follows: 

"Property  to  the  value  of  live  hundred  dollars  to  every  widow  that  has  a 
family  deiiendent  on  her  for  snpi»ort.  and  to  every  person  who  is  Ivona  lide 
resitk-ut  of  tlve  State,  and  has  lost  a  limb  or  been  disabled  in  war  or  by  mis- 
fortune/' 

SectioH  ')  of  Article  IX  of  tlie  Constitution  nf  the  State  of  Florida  pro- 
vides as  follows ; 

"Tliere  shall  be  e.vempt  fnun  taxation  property  to  the  value  of  five  himdred 
dollars  to  e\ery  wi<lo\v  that  has  a  family  dependent  on  her  for  support,  and 
to  every  person  who  is  a  Iwna  lide  resident  of  the  State  and  has  lost  a  limb 
or  lieen  disaliled  in  war  or  by  misfortime.'* 

S'nu  will  see  from  the  Constitntton  and  laws  of  this  State  thai  there  is  no 
retiuiremerit  that  a  widow^  nmst  reside  in  the  county  where  she  claims  her 
exemption  before  she  is  entitled  to  the  exemption  provideti  by  the  law  and  the 
Constitnfion.  It  is  therefore  my  opinion  that  the  claims  for  widow's  exemp- 
tiirn.*!  of  those  v,ho  have  legal  dependents  must  he  allowed  upon  proiierty  which 
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they  own  in  any  one  county,  although   such  widows  may  not  reside  hx   tliat 
county,    Oi  course,  the  exetnptton  cannot  be  allowed  except  in  one  county. 

July  n,  1939— 0-454. 
LEASED  PROPFRTV— CTTV  OF  JACKSONVILLE  NOT  EXEMPT 

f>€'iir  Sir: 

I  arn  in  reeeijit  of  your  tetter  of  the  8th.  requesting  my  opinion  a»  to 
whetfier  or  not  certain  iiropert\'  leased  by  the  Chy  of  Jacksonville  from  the 
New  ^'ork  Life  Insurance  Comjiany  should  he  exempt  from  ad  ^•alo^em  taxes. 
Voiir  letter  also  encloses  a  letter  from  Mr.  A.  H.  St.  Johns.  Tax  Assessor  of 
Duval  County,  which  encloses  a  letter  from  Gov.  Hutchinson,  City  SoHcitor 
of  Jacksonville,  a  letter  from  Alston  Cocfcrell,  and  a  lease  between  the  New 
^'ork  Life  Insurance  Company  and  the  City  of  Jacksonville,  It  appears  from 
these  papers  that  the  City  of  Jacksonville  leai*ed  on  t)ctoljer  15.  193S,  a  (wrt 
of  a  certain  hutlding  situated  on  the  northrjst  comer  of  Laura  and  Duval 
Streets  in  said  city  for  certain  considerations.  It  appears  thai  this  lease  is 
for  a  term  of  ten  years  hut  that  it  may  he  terminated  by  the  lessw  u|>on 
payment  of  certain  sums  at  any  time  after  live  \ears,  and  that  the  lease  may 
also  Iht  temtinated  upon  thirty  days'  notice  hy  the  Itssjir  uikmi  the  City  of 
Jacksonville  hrt-aching  any  of  the  covenants  made  in  the  lease.  It  further 
appears  from  the  lease  that  certain  valuable  parts  of  the  buildin;^  rented  for 
stores  on  the  grmmd  tliwr  are  excepted  from  the  lease  atvd  that  this  portion 
of  the  building  is  being  rented  to  third  parties  hy  the  lessor,  Mr.  St,  Johns' 
letter  reveals  that  this  property  is  sub- leased  by  the  City  ol  Jacksonville  cither 
rent-free  or  for  a  consideration  to  the  Works  Progress  Arlmfnistralitjn.  The 
lease  also  provides  that  the  City  of  Jacksonville  shall  pay  or  cauM!  to  be 
catK'elled  the  ta.Nes  on  this  proiierty  during  the  term  of  the  lease. 

The  statute  under  which  the  City  of  Jacksonville  is  claimtiiK  that  this 
property  is  exempt  is  Section  897,  Compiled  General  l^ws,  1927.  Supplement, 
and  is  as  follows : 

"The  following  property  shall  be  exempt  from  taxation  :  Urst,  alt  prop- 
erty, real  arid  personal,  uf  the   L'nited  States  and  of  this  State, 

"Second — All  public  property'  of  the  several  counties,  cities,  villafl^a, 
towns  and  school  districu  in  iliis  State.  use<l  or  intended  for  putilic  puriioses, 
including  both  real  and  persttnal  projierty  of  all  lire,  hose  and  ho*ik  and  ladder 
companies,  except  lauds  sold  for  taxes  for  the  use  of  any  counties.  dUcs, 
villages,  towns  or  school  districts. 

It  is  my  opinion  that  this  statute  means  that  before  a  municipal  corpora- 
tion can  claim  exemption  of  taxes  under  this  section  that  it  not  only  must 
own  the  projierty  hut  t!iat  the  proi>ert;-  must  lie  used  for  public  purposes.  In 
this  connection  see  the  case  of  C"fi.V  of  Euifcne  t:  Keettey,  Ctiimty  Ajtsetsor, 
2*^3  Pac,  934,  where  the  Supreme  Court  of  Oregon,  in  construing  a  similar 
statute,  said: 
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"  'The  lollowin!»  projicrty  shall  be-  exempt  from  taxation :  *  ♦  *  2.  All 
pvibtic  i>r  corporate  property  of  the  several  *  •  *  cities  •  *  *  used  or  intended 
for  corporate  piiri-oscs,  except  laiitls  Itelongicg  to  such  i)ublic  corporations 
held  tinder  a  contract  for  the  purchase  thereof.' 

"It  is  plain  from  a  consideration  of  the  above  statute  that  the  exemption 
from  taxation  was  not  made  to  depend  solely  upon  ownership  of  the  property. 
Some  significance  and  meaning  must  he  given  to  the  words  'used  or  intended 
fitr  corporate  purjioses.'  It  is  also  clear  that,  if  the  property  owned  by  a 
municiiiality  is  not  used  or  intended  to  Ik  used  for  a  cortwrate  purpose,  it  is 
suliject  to  taxation.  This  plain  implication  follows  by  reason  of  the  fact  that 
the  Legislature  specilically  provided  in  what  instances  municipally  owned 
property  should  l>e  exemj't  from  taxation.  The  decision  of  the  case,  therefore, 
hinges  uiwin  the  (|ue.stion  whether  the  city  of  Eugene  has  used,  or  intends  to 
use,  this;  projierty  lor  corporate  purposes.  In  view  of  the  record  before  us, 
we  must  answer  this  question  in  the  negative.  The  plaintiff  having  leased  this 
property  to  the  town  of  Springfield  for  a  period  of  49  years,  it  is  hardly 
reasonable  to  assuitie  that  the  city  of  Eugene  intends  to  devote  this  property 
to  a  public  use.  It  has  virtually  placed  the  land  beyond  its  control  or  manage- 
ment, notwithstanding  it  still  retains  the  legal  title  thereto.  Springfield  has  a 
't'>ee  Industrial  Site,'  but  we  cannot  say  that  the  tract  is  being  used  in  keeping 
with  the  intendment  of  the  charter  atnendment  authorizing  the  bond  issue. 
Certainly  linBeue  is  not  so  using  it — nor  is  there  reasonable  inference  which 
we  can  deduce  from  the  record  that  the  plaintiff  intends  so  to  use  it." 

Here  the  City  of  Jacksonville  is  not  lusing  the  property  for  a  public 
purpose.  The  \V.  P.  .'\.  is  using  the  jiroperty  for  a  public  purpose,  if  that  be 
3  public  purpose  as  contemplated  by  the  Constitution  and  laws  of  the  State  of 
Florida.  For  other  cases  on  this  point  see  People  v,  Cily  of  Touton,  133  ,V.  fl. 
TO':  Profit-  -'■■  City  of  Chicago .  153  N.  E.  725. 

In  the  case  of  Vnh'er<tity  Club  v.  Lanier.  //«  Ptu.  146.  16}  So.  7S,  our 
Supreme  Court  held  : 

"Only  property  which  is  held  and  used  cxclnsirely  for  municipal  purposes 
is  exempt  from  taxation.'' 

It  ajipears  from  the  lease  that  this  property  is  tiot  used  exclusively  for 
munici|jal  or  public  pivrposes  liui  that  a  very  valuable  part  of  the  property  is 
used  for  jirivate  purposes.  Tn  the  case  of  Rati  i',  Huh'ey,  77  Fla.  74,  M  So. 
r.^p',  our  Court  held  : 

"Under  the  law  all  real  and  personal  property  in  the  State,  not  expressly 
cxemiited  therefrom,  is  subject  to  taxation,  and  all  laws  exempting  property 
from  taxalioit  should  receive  a  strict  construction,  and  no  property  should  be 
held  to  be  within  the  exemption,  unless  it  is  clearly  within  the  terms  of  the 
statute  granting  imnnmity  from  taxation." 

Construing  this  statute  strictly,  as  our  Court  has  said  it  should  be  con- 
stnied.  before  a  nniniciitality  is  entitled  to  exemption  of  projierty   from  taxa- 
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tion,  ii  mnst  own  the  property  and  it  roust  use  the  property  exclusively  for 
public  piiri>oses.  It  appears  from  the  tile  in  this  case  that  this  property  does 
not  mett  cither  of  these  rwiuiremeni^  ant!  it  is  therefore  rnj  opinion  that  the 
City  of  Jackson viHc  is  not  entitled  to  any  exemption  on  any  of  this  property. 

August  tf).  1V39.— 0-545. 

DISABLED  WAR  VKTKRAN'S  NtlT   F.XKMPT  AS   DEALERS  IN 
SEA  FOODS  UXDFH  CHAPTER   10611 

Dfar  Sir: 

I  have  your  letter  of  the  12th  instant  referring  to  Chajitcr  I747(i,  l^ws  of 
Florida.  Acts  of  1935.  which  is  an  Art  to  amend  Oiapter  12110.  .^cts  of  1927, 
exemptinsT  fiisabled  veterans  of  the  World  War  ainl  Sjianish  American  War 
from  the  payment  of  an  occupational  tax. 

You  alst)  refer  to  House  Hill  Xo.  1003,  Ch3i>!er  19611.  Law*  vf  Florida. 
Acts  of  1939,  which  is  an  Act  relating  to  and  rcstiilatinj  Healing  in  sea  food* 
and  salt  water  products;  reqitirinft  certain  |>errnits  and  imposing  license  taxes, 
and  providing  cotiditions  go\eming  the  issuance  thereof,  and  iirovidinj!"  for 
the  collection  and  disposition  of  the  proceeds  thereof :  defining  and  rcgiilatittg 
wholesale  sea  food  dealers  and  retail  sea  food  dealers;  providitig  for  cettain 
exemptions  and  rei>ealing  conflicting  laws.  etc. 

You  also  refer  to  a  ruling  of  my  predeces<ior  under  date  of  July  27,  1937, 

holding  that  there  was  no  exemption  of  any  person,  including  veterans,  from 
the  license  required  of  dealers  umkr  the  Conservation  .^ct.  Chapter  17914  of 
1937. 

Reference  is  also  made  to  Section  1835,  Compiled  fieneral  Laws  of  Florida, 
1927,  under  Article  .XIX,  relating  lo  salt  water  tisherie-,  which  section  reads 
as  follows: 

"The  licenses  provided  by  this  section  hetntr  fiolice  licenses  exacted  by 
the  State  in  the  control  of  her  own  i»roperty.  over  which  a  police  control  is 
necessary,  no  county,  city,  town  or  municipality  shall  impose  any  further 
license  tax  than  herein  provided.  This  provision  docs  not.  however,  prevent 
State,  county  and  niiinici()al  tax  oti  personalty  and  realty  as  now  provided  by 
law." 

.\fter  reference  to  the  almve  laws,  yoti  make  inquiry  if  veteran«  arc 
excmjit  from  the  fiayment  of  whole.sale  and  retail  licenses  required  under  said 
Chapter  19611,  .^cts  of  1939.  relating  to  sea  food  dealers. 

Occnt>ational  taxes  or  licenses  are  enuirterated  and  set  forth  in  the  general 
statutes  and  are  assessed  and  collected  for  general  State  and  cfninty  purposes. 

By  reference  to  Section  1  of  said  Chapter  19611,  .^cis  of  1939,  you  will 
note  t!ie  licenses  required  of  wholesale  and  retail  dealers  in  sea  foods  are 
issued  by  the  Supervisor  of  Conservation  and  uijon  application  to  tliat  officer, 
and  tliat  the  proceeds  are  required  to  be  deposited  in  the  State  Treasury  to  the 
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credit  of  the  Conser*-ati(in  I'und  for  the  use  of  the  Conservation  Dejiartment. 

It.  therefore,  appears  that  jjaymeni  for  sitch  licenses  are  not  in  the  nature  of 
ocmpati'mal  licenses  Init  are  in  the  natnre  of  fees  required  to  assist  in  the 
maintenanee  ot  the  Conservation  ilepartnient. 

You  will  note  also  that  the  title  of  said  Chapter  19611.  Acts  of  1939, 
specifically  recites  "provided  certain  exemptions."  The  only  exemjJtions  pro- 
viHetl  in  Ihe  Act  rdalc  to  persons  catching  or  taking  sea  fi'hids  withoot  the  use 
i.if  sfinc!!,  nets,  trap,";  or  other  methorls  other  tlian  hook  and  Hue  fishing  or 
RathertoK  such  other  pniiiucts  hy  hand  and  sciHug  their  own  catch  aod  to  retail 
merchants  payinj;  the  license  imposed  Iiy  law  ujion  dealers  in  merchaudi.se,  who 
deal  in  tir  sell  onl}-  salt,  cured,  or  canned  lish  or  sea  foods. 

In  view  of  the  alKive,  it  is  my  oi>inioiT  tliat  there  are  no  excniptious  from 
the  |«yTnei!t  of  dealers'  licenses  provided  for  under  said  Chapter  19611  other 
than  as  siicciheally  mentioned  in  said  Act  and  above  enuinerated. 

Sli'plement 

Section  3S,  Chapter  18!lll,  I^ws  of  norida,  .Acts  of  l'J37.  now  Section 
1279  (36).  Compiled  General  Laws  of  Florida.  Permanent  Supplement,  Pocket 
Edition  of  Ift'ffi: 

"CMher  License  Tees  Teclared  To  Be  to  Addition  lo  (.Vcupatioii  License 
Tax.^l'ees  or  ticcoses  paid  to  any  hoard,  commission  or  officer  for  pertntts, 
registration,  examination,  inspect'on  i»r  other  rewlatory  purposes  shall  lie  in 
addition  tn  and  m>t  in  lieu  uf  any  iiccopatioti  license  tax  required  Uy  this  law 
or  uther  law  rnlcss  otherwise  expressly  provided  liy  law." 

The  al>ove  Section  is  a  part  of  the  occupational  license  statutes  and  directly 
supports  the  foregoing  opiniim. 

Seirtemlier  27r  1939— O-S80. 

WVR  VETERANS  NOT  r-IXRMPT  FROM  PAYMENT  OF  RKGISTR-V 

TldX    FKF   L'NDI'IR    FLORIDA    PURF  SF-i-:n    LABF.L1NG 
LAW.  CH.\PT1-:r  19.W4.  ACTS  OF  1939 

Dear  Sir: 

I  have  ynur  letter  of  the  23rd  instant  inakins:  inquiry  whether  the  registra- 
tion fee  req-iired  of  seed  dealers  hy  the  Florida  Pure  Seed  Laheling  Law  is 
collectahic  from  war  veterans. 

Chapter  17470,  Luws  uf  Horida,  .Acts  of  1935.  amending  Chapter  12110. 
Acts  of  1927,  is  the  statute  relating  lo  exemption  of  veterans  of  the  World 
War  and  Sjianish  American  War  from  the  payment  of  an  occupation  tax. 
Title  lo  said  Chapter  I747(i  reails  as  foUinvs: 

"An  Act  to  .\meod  Chapter  12110,  Aas  of  1927.  Laws  of  l-'lorida,  FntiUed: 
'An  .Act  to  F.xempt  Disabled  Veterans  of  the  World  War  and  Spanish- 
American   War   from  the  Payment  of  an  Occupation  Ta.x   in   the   State  of 
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]-"lorida,  aiitl  til  Provide  the  Manner  in  which  Such  i-lxcininicnn  Sliall  He 
AlUnvcd'  as  amendi'd  by  Chapter  13876,  Arts  of  192^,  l^ws  of  [■lorida,  and  a!i 
further  amended  h\    Chapter   16299.   Acts  of   W35.   Laws  of   Morida." 

The  title  to  Chaitter  19.164.  Acts  of  1939.  known  as  the  norida  Pure  Seed 

LaUeling   l.aw,  reads  as   fullous: 

"An  Act  To  Provide  for  the  hisiiectioti,  Testing  and  Lu  lie  ling  of  Field, 
Vegetable  and  Grass  Seeds  Intended  for  Propagation  Purposes,  and  To  Pre- 
vent the  fniroditction  Into  and  ihe  Sale  Within  this  State  of  Sattie  When 
Misliraixded,  .Vdulterated.  or  nf  Inferior  Quality :  l<i  Rc(|wire  a  Seedsman's 
Registration,  to  Create  a  Seed  inspectitm  Bureau  Uiider  tin'  C(imtni>»sioncr  of 
Agriculture  and  In  Prescribe  Its  Powers  and  Duties  Thereunder,  to  Authorijte 
the  EstabKsbment  of  a  Seed  laboratory:  to  AHtltiinse  the  Collrethit  of  I'eet 
for  fHspfftian.  These  Fees  to  CoiL^tituie  iiii  0/>eratine  Fund  Tc  Rr  Used 
Tnu'drds  Drfraytni/   Ci>its  of  Adiiiinislraiinu." 

Sectii.ni   16  of  said  Chapter  l'J3f»4  reads  as   follows* 

"All  funds  fdllected  nr  accruitii;  to  the  Conimissinner  under  this  Act  *hall 
be  placed  in  the  General  Insiiection  Fund,  for  the  use  of  the  Conimtssioiier 
in  carrying  out  the  provisiotss  of  this  Act  and  to  be  expended  by  bin)  upon 
lirojier  vouchers,  and  a  detailed  report  of  all  collections  and  expenditures  made 
hereunder  shall  be  made  to  the  (iovemcvr  at  tite  ctid  ()f  each  fiscal  year." 

The  exemption  of  veterans  ttnder  Chapter  17476,  Acts  of  1935,  relatca  to 
general  occupatitnj  license  taxes.  Occupational  taxes  or  licenses  are  cnutner- 
ateti  and  set  frirth  in  the  general  statutes  and  are  assessed  and  collected  for 
general  State  and  cutinty  go\enimental  purposes.  The  registration  fees  rc- 
tttiired  of  said  .seed  dealers  under  Chapter  19364  of  1939  are  not  in  tlie  natiit^ 
of  rtcciJiiattonal  bceii.scs  and  the  procee<ls  of  such  registration  fees  are  by  the 
title  and  the  Innly  of  the  Act  required  to  he  used  as  an  oiwrating  f iirnJ  to  defray 
the  cost  of  the  administration  of  said  statutes. 

In  view  rii  tlic  abine  and  the  further  fact  that  the  said  statute  does  tvut 
provide  for  an)  exemptions,  it  is  my  ojiinion  that  yon  are  not  authorized  to 
allow  any  exemptions  under  .said  Act, 

SUPI^EMENT 

Section  33.  Chapter  18011,  Laws  of  nnrida,  .AcU,  of  1937,  tKiw  Sectt4Mi 
1279  (36),  Compiled  General  Laws  of  norida.  Permanent  Supplement.  Pocket 

Edition  of   1938: 

"Other  License  Fees  r>eclarcd  To  Be  in  Addition  to  Occupation  license 
Tax. — I'ees  or  licenses  inaid  to  any  ixjard,  commissioo  or  officer  for  pennits, 

resfi ."it ration,  examinatitm,  in.si>ection  or  other  retaliatory  purposes  shall  be  in 
addition  to  and  not  in  lieu  of  any  occupation  license  tax  required  by  this  law 
or  other  law  unless  otherwise  expressly  provided  by  law." 

The  above  Section  is  a  part  of  the  ncctipational  license  statutes  and  directly 
supports  the  foregoing  opinion. 
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Septemlwr  27,  1939—0-579. 

WORLD  WAR  AND  SPANISH-AM (iRICAN  WAR  VETERANS  NOT 

EXFMPT  FROM  PAYMENT  OF  FEES  REQUIRED  UNDER 

HOTEL  COMXirSSION  LAW^ 

Dear  Sir: 

I  have  yu  ir  letter  of  tlie  26th  i(L<taiit  making  inquiry  with  reference  to 
exemption  of  World  War  and  Spanish -American  War  veterans  from  the 
paj-nicnt  nf  1ii"enses  iti  operate  hotels,  apartments,  rooming  houses  and  restau- 
rants in  this  State, 

Chapter  12110,  Acts  of  193*>,  as  amended  liy  Chapter  17476,  Acts  of  1935, 
is  the  statute  relating  to  exemptions  of  World  War  and  Spanish -American 
War  veterans  from  the  payment  of  f)cc;i Rational  licenses.  Occupational  taxes 
or  licenses  are  enumerated  and  set  forth  in  the  general  statutes  and  arc  assessed 
and  collected  for  general  State  and  county  governmental  purposes. 

The  statutes  relating  to  the  Hotel  Commis.sion  are  Sections  243  and  247 
and  Sections  3353  to  3385.  Compiled  Crcncral  Laws  of  Florida,  Permanent 
Supplement, 

Section  3355  prmides  for  operators  of  hotels,  ajjartment  [lOuses,  rooming 
houses  or  restaurants  to  procure  a  license. 

Section  3376  provides  for  the  Hotel  Commissioner  to  appoint  and  employ 
such  office  help,  travelins^  inspectors  and  s'.iiter\ising  architects  as  are  necessary 
to  carry  otit  the  provisions  of  the  law. 

Section  ,t38(l  appropriates  the  aniount  paid  for  licenses  and  fees  for  the 
purjxjses  of  the  .\ct.  It,  therefore,  appears  that  such  licenses  are  not  in  the 
nature  of  ofcupalional  licenses  hrt  are  in  the  nature  of  fees  required  for 
administration  of  the  Hotel  Commission.  I  tind  no  exemptiohs  to  World  War 
and   Spanish -American  War  veterans  among  the   Hotel   Commission  statutes. 

In  view  of  the  al)o\'e.  it  is  my  opinion  that  there  are  no  exemptions  to 
World  War  and  Spanish -.American  War  veterans  from  the  payment  of  the 
fees  reqtiired  under  the  Hotel  Commission  law. 

Sl'pplement 

Section  ,15.  Chapter  IBOll.  Laws  of  Florida.  Acts  of  1937,  now  Section 
1279  (36),  Compiled  General  Laws  of  Florida,  Permanent  Supplement,  Pocket 
Edition  of  1938: 

"Other  License  Fees  Declared  To  Be  in  Addition  to  Occupation  License 
Tax. — Fees  or  licenses  paid  to  anj'  board,  commission  or  officer  for  permits, 
registration,  examination,  inspection  or  other  regulatory  purposes  shall  be  in 
addition  to  and  not  in  lieu  of  any  occupation  license  tax  retiuired  by  this  law 
or  other  law  unless  otherwise  expressly  provided  by  law." 

The  above  Sertion  is  a  part  of  the  oL-cupational  license  statutes  and  directly 
supports  the  foregciing  opinion. 
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September  27.  I0J9-O-S81. 

WORLD  WAR  AND  SPANISH-AMRRICAX  WAR  VETFRANS  NOT 

EXEMPT   FROM    PAYMENT  OF  FEES   UNDER  GAME 

AND  FRESH  WATER  FISH  STATUTES 

Dear  Sir: 

I  have  your  letter  of  the  ISth  instant  referring  to  Sections  20.  31,  32, 
61  and  62  of  your  iiamphlet  oi  Game  and  Fresh  W^ater  Fish  «latiites,  which 
arc  the  same  as  Sections  1977  (20).  I<J77  (i\\,  1977  (32).  1977  (61 1  and 
1977  (62),  respectively,  relating  to  payment  of  fees  for  taking  Eur-bearing 
animals ',  engajjing  in  the  itusiness  of  wholesale  or  retail  fish  dealer :  fees  on 
boats  engaged  in  the  fresh  water  fishing  industry ;  fees  to  engage  in  the  busi- 
ness of  a  dealer  or  litsyer  in  skins  and  furs;  and  fees  for  engaging  in  the 
business  of  renting  Ituats.  Vou  make  inquiry  if  W^orld  War  and  Srianish- 
American  War  veterans  are  exempt  from  the  payment  of  such  fees. 

Chaiiter  12H0.  Acts  of  1927.  as  amended  tiy  Giapler  17476,  Acts  of  193S. 
is  the  statute  relating  to  the  exemption  of  such  veterans  from  the  payment 
of  occupatinnal  licenses.  Occupational  taxes  or  licenses  are  entimeraied  and 
set  forth  in  the  general  statutes  and  are  assessed  and  collected  for  general 
State  and  county  governmental  purposes. 

The  Game  and  Fresh  Water  Fish  statutes  (Sections  1902  to  1977  [89-fI, 
Compiled  General  Laws  of  Florida,  Permanent  Supplement),  provide  for 
certain  exemptions,  but  1  rind  no  exemptions  for  World  War  and  Spanish- 
.^merican  War  veterans. 

Section  1977  (13)  provides  that  the  funds  resulting  from  the  administra- 
tion of  the  Game  and  Fresh  Water  Fish  Oimmission  shall  constitute  the  State 
Game  Ft'nd  and  shall  be  used  in  carrying  out  tile  provisions  thereof,  and  for 
no  other  ptiriiose.  The  fees  required  under  the  Game  and  Fresh  Water  Fbh 
statutes  do  not  appear  to  l>e  in  the  nature  of  occupational  licenses,  but  are  tn 
the  nature  of  fees  required  to  maintain  the  Game  and  Fresh  Water  I'"ish  Com- 
mission in  the  administration  of  the  lartteular  statute  relating  to  ftame  and 
fresh  water  fish. 

In  view  of  the  aI>ove.  it  is  my  opinion  that  there  are  no  exemptions  to 
World  War  and  Spanish-American  War  veterans  from  the  payment  of  the 
licen.se  fees  required  under  said  statutes. 

Supplement 

Section  35,  Chapter  18011,  Laws  of  Florida,  Acts  of  1937,  now  Section 
1279  (36).  Compiled  General  Laws  of  Florida,  Permanent  Supplement.  Pocket 
Edition  of   1938: 

"Other  Liccn.sc  Fees  Declared  To  Be  in  .'Addition  to  Occupation  License 
Tax. — Fees  or  licenses  [laid  to  any  board,  commission  or  officer  for  permits, 

registration,  examitiatiun,  inspection  or  other  regulatory  purposes  shall  be  in 
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a<khtion  lo  and  iint  in  Hen  of  any  occupation  license  tax  retjuired  by  this  law 
or  other  law  unless  otherwise  expressly  provided  liy  law." 

The  above  Seolioii  is  a  jiait  of  the  occui>ationa]  license  statutes  and  directly 
sttpports  the  foregoing  opinion. 

October  2.  1939— 0-S9L 

RURAL  ELECTRIFICATION   COOPERATIVES  XOT  EXEMPT 
UNDER  CHAPTER  19136 

Dear  Sif: 

I  am  in  receipt  of  your  letter  of  the  26th.  in  which  you  inquire  as  follows: 

"Will  you  please  advise  me  it  Rural  Electrilication  Lines  which  have  been 
constructed  by  cooperatives  through  loans  from  the  Federal  Government  are 
subject  to  assessment  {or  taxes?" 

Ill  reply  thereto,  I  would  state  that  Chajiter  19138,  l^ws  of  Florida,  1939, 
does  not  esempt  rural  eiectriti cation  cooperatives  from  the  payment  of  either 
excise  or  ad  valorem  taxes.  The  provisions  for  the  exemption  from  excise 
taxes  were  stricken  from  tlie  .\ct  before  it  was  passed,  altiiough  mctition  of 
this  (.'xemjitiiiri  is  contained  iu  the  title  of  the  Act.  f  rind  no  other  statute 
exempting  the.te  eixiperatives  from  taxation,  and  therefore  it  is  my  opinion 
that  such  cooperatives  are  subject  to  assessmmt  for  taxation. 

October  3.  1939—0-614. 

BONDS.  SPECIAL  TAX   SCHOOL   DISTRICT— WHEN  EXEMPT 

Dear  Sir: 

In  your  letter  of  the  2nd  instant  joii  ask  to  he  advised  whether  property 
exempt  from  taxation  under  recent  constitutional  amendment  will  be  subject 
to  siiecial  ta.\  school  district  bonds,  where  an  election  was  held  authorizing 
the  issuance  of  bonds  prior  to  the  election  ratifying  such  constitutional  amend- 
ment, althotTKh  the  bonds  were  not  actually  issuetl  and  sold  until  after  such 
election. 

I  assume,  of  course,  that  you  refer  to  the  Homestead  Exemption  Amend- 
ment, which  is  Section  7  of  Article  X  of  the  Constitution.  It  is  my  opinion  that 
homesteads  are  not  subject  to  taxation  for  the  payment  of  bonds  issued  and 
sold,  suKseffuent  to  the  adoption  of  the  constitutional  amendment  exempting 
homesteads  from  taxation,  although  the  issuance  of  such  bonds  was  authorized 
by  an  election  held  prior  to  the  election  at  which  said  constitutional  amend- 
ment was  adopted.  Apparently  this  question  has  not  been  decided  by  our 
Supreme  Court. 

In  Yowell,  et  al..  v.  Rogers,  et  ux.,  128  Fla.  881,  175  So.  772,  the  Court 
said: 
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"This  Court  has  repeatedly  held  that  homesteads  arc  taxahle  for  debl 
service  as  to  tximkfl  indehtedness  existing  at  the  time  of  the  adoptiun  of  the 
Exemption  Amendment," 

The  indehtetincss  evidenced  hy  honds  does  not  esi.si  until  the  hotKis  are 
sold  and  delivered,  and  I  assume  that  the  converse  of  tJte  tiooted  holding  would 
he  tnie  v.here  the  indelrtcdiiess  evidenced  hj'  the  honds  was  created  *iil)sei)uent 
to  the  adojuion  uf  the  cxemijtion  amendment, 

Novemljer  22,  1930— 0-661, 

pi:rsox  kntitled  to  exemption  under  section  9  OF 

ARTICLE   X    OK   THE   CONSTITUTION    IF    LANDS 

HAVE  VESTED  IN  STATI-:  OF  I-LORIDA 

UNDER   CHAPTER   1829ri 

Dear  Sir: 

I  am  in  receipt  of  jonr  letter  of  the  17th  in  which  ymi  imiiiire  as  lo 
whether  or  not  a  person  entitled  to  an  cxetnption  tinder  Section  9  of  Article 
IX  of  the  Constitution  o{  the  State  of  Florida,  hut  who  failed  to  apply  'or 
said  exem[rtion.  can  claim  it,  despite  the  fact  that  the  lands  upon  which  he 
claims  the  exemption  have  vested  in  the  State  of  Florida  under  Section  9  of 
Gtapter  1S296,  In  reply  to  this  question  I  would  state  that  Section  9  of 
Article  IX  provides  as  follows: 

"Section  9.  There  shall  Iw  c\emiH  from  taxation  property  to  the  value 
of  five  hundred  dollars  to  every  widow  tliat  has  a  family  dependent  on  her  for 
support,  and  to  every  person  who  is  a  bona  lide  resident  of  the  Slate  and  has 
lost  a  limb  or  lieen  disaliled  in  war  or  hy  misfortune." 

The  Constitution  is  the  supreme  law  of  the  land,  and  thb  Section  allows 
exemption  to  certain  persons,  regardless  of  whether  or  not  any  applicalinrt 
is  made  therefor.  It  is,  therefore,  my  opinion  that  a  person  entitled  to  an 
exemption  luider  this  Section  of  the  Constitution  could  claim  the  same  upon 
lands  which  have  vested  in  the  State  of  Florida  utnler  Section  9  of  Otapter 
18296,  Law,=  of  Florida,  1937,  provided  the  total  assessed  value  of  the  land  t* 
not  more  than  SStKJ.tMJ.  regardless  of  whether  or  not  an  applieaticm  was  made 
for  the  cxemjition,  prcw'ded  satisfactory  proof  is  made  to  you  that  the  iiersmi 
claiming  the  escminion  was  entitled  to  the  same  tiir  all  the  years  in  which 
the  exemption  is  clainted,  and  provided  further,  that  satisfactory  proof  is  made 
that  this  exemption  was  not  used  to  exempt  other  properly  in  tite  Stale  of 
F'lorida  owned  hy  ihe  claimant  for  the  years  in  which  the  exemption  is  claimed. 

It  is  my  further  opinion  that  you  have  authority  to  cancel  the  certificate 
issued  against  said  property  after  the  proof  alwvc  set  out  is  made  imtler  Sec- 
tion 11)09,  C,  G,  L.  19J7,  and  tliat  it  will  not  be  necessary  to  ohtain  a  (jnit  claim 
deed  from  the  State  of  Florida  or  from  the  Trustees  of  the  Internal  Improve- 
ment Fund  in  order  to  cl«w  the  title  of  the  delinquent  taxes. 


is-L- 
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iiay  13,  1940— O-804. 

UNIMPROVED  CHURCH   PROPERTY  UNDER  SECTION   16. 
ARTICLE  XVI,  CONSTITUTION 

Dear  Sir: 

Vour  letter  of  May  11,  m40,  asking  for  an  interpretation  of  the  recent 
decision  of  (Itc  Elt/ritla  Supreme  Court  in  the  case  of  Liimmus,  et  al.,  v.  The 
Miami  Reacts  Congregational  CTiurch  <  decided  April  26,  1940)  has  been 
received. 

The  iiroperty  ini'olved  in  the  suit  was  convejed  to  appellees  with  a 
restrictiun  that  it  was  to  "be  used  for  church  purposes  only,"  having  been 
bought  as  the  site  for  a  chirrch,  the  plans  of  which  had  been  previously 
pre[>areti.  It  was  originally  improved  and  for  several  years  occupied  by 
assistants  to  the  pastor  and  used  for  other  church  purposes.  The  case  cited 
may  therefore  he  limited  to  a  decision  that  demolition  of  the  buildings  thereon 
would  not  lake  away  the  exemption  from  taxation  previously  enjoyed  by  the 
property  so  long  as  no  prohibited  use  was  made  of  it. 

It  is  therefore  my  opinion  that  no  general  instriirtions  to  tax  assessors 
throughout  the  State  should  be  given  and  each  claim  for  exemption  from 
taxation  of  church  property  not  in  actual  use  shoirld  be  decided  upon  the 
known  facts. 


BirNTJIAL.  REPORT  OF  THE  ATTORNEY  GENERAL         4«1 
SECTION   5 

Taxation  —  Inheritance  Taxes 

August  9.  1939-0-527. 

CONSTRUCTION'  OF  LAW— CHAPTER  16015  DORS  NOT  REPEAL 

CHAPTER  15747 

Dear  Sir: 

Tliis  wilt  acknowledge  receipt  i>f  your  request  uf  recent  tlatc  proptiutltling 
the  following  question: 

Does  Chapter  16015,   Laws  of  1933.  repeal  Chapter  1S747,  Laws  of  IMS? 

In  reply  i  wish  to  atlvise  that  Chapter  15747  is  what  is  commonly  called 
a  Recipnical  Tax  Act  and  it  provides  that  intanffiblcs  of  a  ntiitresitlent  of 
the  State  of  Elorida  will  not  lie  taxable  by  the  Stale  if  intatigibtcs  of  res- 
idents of  the  State  of  Florida  arc  not  taxable  in  the  State  where  ilccedait 
had  his  domicile.  In  other  words,  the  Slate  of  Florida  will  noi  tax  the  in- 
tangibles mi  a  nonresident  who  has  intangibles  in  this  State  if  that  State 
will  reciprocate  with  the  State  of  Florida  and  will  not  tax  residetrts  of  the 
State  of  Florida  who  has  intangibles  in  such  other  State  for  the  jinrpiifie  of 
inheritance  taxes. 

Chapter  16015,  Acts  of  1933,  does  not  contain  any  provisimi  dirt'Ctly 
repealing  the  Act  that  I  have  altove  referred  to.  This  .\et,  in  effect,  clar- 
ified and  made  more  certain  tlie  inheritance  tax  law  that  was  passed  in  1931 
and  I  can  see  no  conflict  between  the  two.  On  the  other  hand,  it  seems  con- 
sistent with  logic  and  reason  thai  each  Act  can  operate  in  its  own  lield 
not  only  without  conflict  but  I  am  inclined  to  believe  thai  Chapter  1S747, 
Acts  of  193L  w'ill  be  very  helpful  in  the  administration  of  the  19A3  Act. 

In  this  connection  I  might  call  your  attention  to  a  wry  recent  dcctstun 
of  the  Supreme  Court  of  Florida  as  yet  unreported.  It  is  the  ca.sc  of  State 
ex  rel.  Myers,  Relator,  v.  Cc«e,  et  al.,  decided  on  the  25th  day  of  July,  1939, 
wherein  the  Court  said : 

"The  only  question  for  our  determination  is  whether  er  not  the  provi- 
sions of  Chapter  16178,  supra,  repeal  or  supersede  the  provisions  of  Section 
1241  R.  G.  S.,  1799  C.  (i.  L.,  supra.  It  appear*  from  the  wording  of  tli« 
latter  Act  that  the  Legislature  did  not  intend  to  repeal  any  part  of  Chapter 
6532,  .^cts  of  1913,  by  implication,  but  that  insofar  as  the  subject  matter 
here  is  concerned  it  specifically  stated  in  Section  8  of  Chapter  161 7S,  supra, 
what  provisions  of  the  former  Act,  which  was  Chapter  6532,  Acts  of  1913, 
should  be  repealed  or  superseded.  Thr  provisio)}  contained  in  Section  1241, 
R.  G.  S.,  1799,  C.  G.  L.,  which  aiw  coftlained  in  Section  i2  of  Chapter  6512, 
Acts  of  1913,  is  entirely  compatible  with  ■etery  prmnsion  contained  iu  Sec- 
tioiu  2  and  S  of  Chapter  I617S,  supra.  Therefore,  there  is  a  Held  for  the 
operation  of  bath  statutes.  If  the  provisions  of  Section  1241  R.  G.  S.,  1799 
C.  G.  L.,  had  been  inserted  in  Sectiofi  S  of  Chapter  16 ITS,  such  inserliom 
tuould  have  created  no  inconsistency  or  ambiguity.     Therefore,  we  ntust  hold 
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that  there  was  neither  a  direct  nor  implied  repeal  of  the  quoted  provisions 
of  Section  1241   R.  G,   S..   1799,  C.  G,  L."      (Italics  ours.) 

T<i  paraphrase  the  language  of  the  Court  in  the  instant  case,  it  would 
read  : 

Therefore,  there  is  a  field  for  the  operation  of  both  statutes.  If  the 
provisions  of  Chapter  15747,  Acts  of  1931,  had  been  inserted  in  Chapter 
K)015,  Acts  of  1933,  such  insertion  would  have  created  no  inconsistency  or 
amUigviity. 

The  Court  cites  many  other  cases  in  its  opinion  and  it  would  serve  no  useful 
purpose  here  to  review  the  sanie  in  detail  because  I  am  firmly  of  the  opinion 
diat  G\apter  15747,  Acts  of  1931,  was  not  repealed  by  Chapter  16015,  Acts 
of  1933,  and  iliat,  therefore,  Oiajiter  15747,  Acts  of  1931,  is  a  valid  statute 
of   the   State  of    Florida. 

Oaober  9,  1939— 0-595. 

STATE  IS  LIABLE  FOR  FULL  VALUE  THEREOF  WHERE   PART 

OF  THE  ASSETS  COMPRISING  THE  ESTATE  WAS 

PAID  FOR   GY  A  DEVISEE 

Di'ar  Sir: 

1  have  \our  oral  rctiiiest  for  an  opinion  in  the  matter  of  the  estate  of 
Benjamin  Moore,  deceased.  You  left  with  me  a  copy  of  the  brief  prepared 
by  the  attorney  for  Mrs.  Moore  atid  also  a  copy  of  the  will.  Assuming  the 
facC<i    a.>;    stt    forth    in    Mrs.    Moore's    brief    to   be    true    and    based    upon    this 

assumption,   briefiy  they  are; 

Penjaiiiin  Moore,  prior  to  his  death,  purchased  considerable  acreage  in 
Jefferson  County,  Florida,  in  1939,  with  the  intention  of  estalilishing  a  private 
shooting  preserve.  Later  his  wife  purchased  adjacent  land  and  took  title  in 
her  name.  She  did  tliis  in  order  tliat  there  would  he  additional  land  avail- 
able for  bimting  pvirposes.  Up  to  1937  there  was  no  extensive  residence 
building  upon  either  tract  of  land.  The  decedent  and  his  wife  formed  a 
plan  to  erect  a  substantial  residence.  Same  was  to  be  located  upon  land,  title 
uf  which  was  held  by  the  decetlent.  His  income  was  insufficient  at  that  time 
to  build  the  residence  they  desircil.  Decedent's  wife,  from  her  own  funds, 
agreed  to  erect  a  Imibling  upon  this  projierty,  and  the  decedent  was  ta  have 
no  right,  title  or  interest  in  said  improvements,  and  decedent  was  supposed 
to  execute  all  papers  necessary  to  evidence  the  ownership  of  such  buildings 
in  his  wife. 

The  residtaice  was  constructed  at  a  cost  of  somethijig  over  $70,000.  Legal 
title  to  this  property  was  trever  conveyed  to  decedent's  wife.  He  did,  on 
Maj-  10,  1937,  execute  a  lease  for  a  temi  of  twenty  years  at  a  nominal  con- 
sideration, with  an  option  to  remew  for  an  additional  twenty  \cars  for  a  like 
consideration.  Her  cotmsel  now  states  that  under  the  laws  of  Florida  this 
instrimieut  is  vvid  fur  the  reason  that  it  was  not  properly  witnessed.     This 
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contention  seems  lo  he  sustained  by  Section  SWiO,  ConijHlctl  Gctwral  Laws 
of  Florida. 

Ttie  only  qutslion  to  determine  is  since  the  deatir  of  Beiijaniin  Moore; 
is  his  estate  liable  for  inheritance  taxes  upon  the  full  value  of  said  pff^pelty 
including   the   improvements  placed  thereupon   by   his  wife? 

1  have  carefnlly  read  the  authorities  cited  hy  the  attorney  for  Mn. 
Moore  and  1  have  no  qnarrel  with  Ihe  same.  They  arc  all  to  llie  effect  that 
wlierc  one  pays  for  the  construction  af  Imibliugs  upon  lands  of  antilhcr  whicl) 
was  not  intended  as  a  gift,  that  a  court  of  equity  would  dctlarc  that  a  lien 
existed  for  such  improvetnents  or  that  a  court  of  equity  wuuki  rteclare  a 
trust  in  favor  of  the  party  who  placed  said  int proven lents  upon  said  lands 
to  the  extent  thereof. 

Other  cases  that  are  cited  are  to  somewhat  the  same  effect  and  it  would 
serve  no  useful  purpose  to  review  each  in  detail.  Mrs,  Mfwrc  claims  that 
under  the  cases,  she  now  "has  a  claim  or  demand  against  the  estate  of  the 
said  Benjamin  Moore,  deceased,  which  constitutes  a  charge  upon  the  said 
lands  for  the  amoimt  of  the  present  actual  value  of  the  iiuprtivements  placed 
hy  her  upon  the  lands  of  the  decedent  and  paid  for  In  her  out  of  her  fiwn 
funds." 

1  lind  that  by  the  Fourth  ParaRraph  of  decedent'*  will,  he  devised  the 
Ijroperty  involved  to  his  wife,  Alexandra  E.  Moore. 

It  seems  that  in  arriving  at  this  conclusion,  another  line  of  cases  has  ln-en 
wholly  overlooked  and  while  I  have  not  found  a  case  directly  in  point,  these 
cases  are  more  analogous  to  the  situation  and  are  more  closely  on  "all  fours" 
with  the  case  under  consideration  than  the  ones  cited  in  hehalf  of  Mrs,  Moore. 
I   shall  noiv   review   some  of  the  more  imftortant  ca.scs  that    I   have  in  niitid. 

In  the  case  of  State  ex  rel.  McGill  v.  Gerhards,  99  Kan.  4lii,  162  Pac- 
114*>,  the  State  fdcd  a  petition  against  Christopher  and  Susie  Gerhards  as 
the  sole  heirs  of  Christ  Backus  for  the  paynient  of  an  inheritance  tax  alleged 
to  be  due  on  the  estate  of  said  Christ  Backu.^i.  Defenilants  had  imrchased 
the  property  described  in  the  petition  and  as  a  matter  (if  sentiment  t''accd 
title  thereto  in  the  name  of  Chrisl  Baektis.  At  the  ti:iit  said  title  was  placed 
in  Christ  Backus  it  was  understood  and  agreed  tietwecn  defendants  and 
Backus  that  said  property  l>elonged  to  the  defendants  and  thai  at  the  death  of 
Backus  same  should  he  devised  to  the  defendants  or  title  placed  in  their 
names.     The  Court  said  : 

"Tile  defendants  have  .seen  tit  to  take  this  property  under  the  will,  not 
under  a  contract  nor  as  cestui  que  trust.  The  State  has  tlw  power  to  tait  tlie 
right  of  succession — the  right  to  take  by  will  or  hy  the  statute  of  descents 
and  distributions  (State  v.  Mollier,  supra,  96  Kan.  519,  152  Pac.  771,  L.  R.  A. 
1916C.  551 )  ;  and  since  the  defendants  have  chosen  to  take  title  by  the  will 
of  Christ  Backus  it  is  of  no  consequence  that  they  might  have  secured  it 
through  some  other  mode  of  acquisition,  or  through  some  altogether  legal 
right  thereto," 
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Applying  the  reasoning  in  ttits  case  to  the  present  facts  it  t:uuld  l>e  argiied 
that  title  to  this  property  had  veated  in  Mrs.  Moore  under  and  iiy  virtue  nf 
the  will  and  (hereby  came  to  her  exclusive  of  any  other  methixi  and  regard- 
less of  the  fact  that  she  might  establish  some  rights  to  tlie  property  through 
legal  proceedings  the  property  was  still  taxable  because  the  lax  is  based  uinin 
the  right  of  the  State  to  tax  ^iroperty  that  passes  by  a  will. 

I  might  add  that  some  other  facts  appear  from  the  statements  in  the 
brief  submitted  on  lichalf  of  Mrs.  Moore  lo  the  effect  that  the  decedent  in- 
tended to  coiivej  title  to  his  wife  to  the  property  upon  which  the  house  was 
located  and  certain  other  property  and  tlie  reason  that  he  had  not  done  so 
itp  to  the  time  of  his  death,  which  1  understand  was  very  sudden  and  tm- 
expected,  was  t>ccaust  he  was  afraid  that  he  might  have  to  pay  a  gift  tax. 
Mrs.  Moore,  of  course,  feels  that  she  should  not  have  to  pay  tax  upon  the 
full  value  of  projierty  upon  which  she  contributed  a  large  amount  of  money 
and  improvements  as  result  thereof  would,  of  course,  be  reflected  in  its 
present  value,  and  although  as  niueh  as  hc  might  sympalhij^o  with  Mrs. 
Atoore  in  this  predicament,  we  still  nuist  be  guided  by  the  authorities  in 
detennining  what   her  rights  are. 

In  the  case  of  State  v.  O'Leary  (Kaiv),  61  Pac.  1 2d)  1325,  an  action  was 
lirought  Iti  recover  a  succession  tax  on  an  intestate  estate  upon  which  there 
was  no  forma!  administration  and  wliith  devolved  on  the  two  hrother.i  of  the 
decea-sed  intestate  as  her  sole  and  only  heirs.  It  was  held  that  where  the 
brothers  based  their  title  to  the  property  of  the  estate  as  heirs,  that  irre- 
spective of  the  pleaded  defense,  the  brothers  were  etjtiall)-  owners  of  the 
property  with  their  deceased  sister  and  that  she  had  only  held  the  rec<jrd  title 
(or  their  common  convenience,  that  the  estate  is  still  liable  for  the  tax. 
The  Court  said  : 

"It  has  been  repeatedly  held  that,  when  a  person  claims  property  as  heir 
or  devisee,  he  must  pay  the  inheritance  tax  accordingly,  irrespective  of  the 
fact  that  he  miglit  have  lawfully  and  effectively  established  his  right  of  owner- 
ship thereto  by  some  independent  title,  by  contract,  as  cestui  que  trust,  or 
dtlierwise." 

As  1  understand  the  matter,  Mrs.  Moore  to  all  intents  and  purposes,  is 
in  |>ossession  of  this  property,  claiming  the  full  title  thereof  under  the  will 
of  her  husband.  This  may  he  an  asiutnption  upon  my  part  that  may  not  Ije 
warranted  by  the  facts.  However,  up  to  this  time,  I  have  not  seen  any 
disclaimer  of  ownership  on  Iiehalf  of  Mrs.   Moore. 

In  the  case  of  Ransom  v.  United  States  (1879)  Fed.  Cas.  N'o,  11,574.  a 
devise  by  a  wife  to  Iter  husband  of  real  estate  which  liad  been  purchased 
and  paid  for  by  him,  but  conveyed  to  her  upon  the  understanding  that  she 
should  make  her  will  devising  the  property  to  him  in  case  she  died  before 
he  did,  was  held  subject  to  the  tax  under  the  Internal  Revenue  Act  of  1864, 
wbjcii  -lubjecled  tlispnsiiious  of  real  estate  by  will  to  a  tax.  The  court  states 
that  the  fact  that  the  will  was  made  on  accoimt  of  an  agreement  to  that  effect 
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hy  the  wife  when  she  took  her  title  rendered  it  none  the  less  an  instrument 
creating  a  iHineficial  interest  in  the  husband  on  her  death,  and  that  undtr  the 
statute,  is  a  succession  to  be  taxed.     See  Annotation  in  7  A,  L,  R.  10*6,  1047, 

Now  it  might  lie  stated  that  this  was  not  the  agreement  of  the  parties  in 
this  instance.  However,  tile  fact  remains  that  although  the  will  was  made 
by  decedent  Moore  long  prior  to  the  expenditure  by  his  wife,  that  nevertlwtess, 
he  felt  that  at  his  death  under  his  will,  it  would  go  to  her  and  that  it  was 
not  necessarj'  to  ftjrnially  execute  a  deed,  or  tliat  this  was  something  that 
could  be  done  at  any  time.  But,  nevertheless,  the  fact  remains  that  there  were 
no  papers  formally  executed  placing  the  title  to  this  property  in  the  name  of 
Mrs.  Moore  and  that  under  the  will  of  her  husband,  the  same  passed  to  Irer 
in  fee  simple.  This  construction  is  sustained  h,v  the  documentary  cridtncc 
and  is  not  wholly  at  variance  with  Mrs.  Moore's  statements  of  the  facts. 

A  very  interesting  case  is  that  of  In  Matter  of  Rdson,  56  N,  Y.  S.  409. 
3»  Apj).  Div,  1%  (wi  rehearing,  54  N.  T.  1092,  159  N*.  Y.  .VA  The  Court  in 
effect  held  that  where  a  devise  in  a  will  is  absolute  in  fomi  and  it  requires 
extrinsic  evidence  to  prove  that  the  property  was  held  in  trust,  the  propertj, 
nevertheless,  passes  by  the  will,  is  subject  to  inheritance  tax,  and  the  State 
is  not  bound  by  the  extrinsic  evidence  even  though  in  accord  with  the  evi- 
dence, equity  would  impress  the  property  with  a  trust.  See  also  Krug  v. 
Douglas  County,  114  Neb.  517,  208  N.  W.  665. 

In  the  case  of  In  Re  Grogan's  Estate.  63  Cal.  .^pp.  55fi.  219  Pac.  87.  Grace 
Grogan  contended  that  the  bequest  contained  in  the  will  operates  merdy  as 
the  fulfillment  uf  an  obligation  and  the  execution  of  a  trust  created  by  contract 
lictween  the  parties,  and  that  it  constitutes  merely  the  satisfaction  of  an  ob- 
ligation theretofore  existing  between  the  parties  and  does  not  consiilulc  a 
bequest  or  transfer  within  the  meaning  of  the  Inheritance  Tax  Act.  How- 
ever, the  Court  held : 

'"It  nmtters  not  whether  the  legacy  1»  a  gratuity  or  'tor  money's  worth.' 
There  is  nothing  in  the  statute  which  would  indicate  an  intention  on  the  part 
of  the  Legislature  that  there  should  be  any  limitation  on  the  apparently  plain 
language  contained  therein,  or  that  there  should  be  any  exception  whatsoever 
thereto.  Everjthing  in  the  nature  of  a  change  of  ownership  effected  through 
a.  will  is  apparently  inci tided.  The  reason  for  such  transfer  is  not  taken  into 
consideration.  The  result  is  all  that  is  considered;  that  is,  the  transfer  itself. 
Viewed  from  one  standpoint,  it  might  be  said  that  Mrs.  Grogan's  right  was 
one  which  rested  in  the  agreement  entered  into  bclw-etn  her  and  her  husband; 
that  she  had  in  effect  bought  and  paid  for  everything  that  she  was  to  receive; 
and  tltat  nothing  remained  to  be  done  but  the  turning  over  of  the  property 
to  her  through  the  medium  of  the  will.  But  even  that  does  not  suntKirnu  the 
obstacle.  The  right  to  real  projierty  undouhtedlj-  exists  in  every  ordinary 
sale  where  the  consideration  is  first  paid.  It  is  not  a  tax  on  the  right  to  con- 
vcyance  that  is  usuallj-  made,  but  it  is  a  tax  on  the  transfer  by  which  tlie 
convcvance  is  consiui- mated.  •  •  *  It  is  in  effect  a  declaratiim  of  law  that  when 


466        BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


TAXATION — Inheritance  Taxes 

n  will  is  used  as  a  means  of  conveyance  of  property  a  tax  must  he  paid  for 
that  privtleRe.  *  »  ♦  " 

I,  of  course,  ani  aware  that  the  whereabouts  tif  the  present  title  to  this 
property  has  not  been  mentioned  in  the  hrief  snbmitteci  on  t>ehatf  of  Mrs. 
Mo«re,  hut  t  am  equally  aware  that  no  explanation  has  been  attempted  or 
tiffered  as  to  what  is  the  effect  of  this  devise  to  her. 

It  therefore  seems  thai  the  rule  laid  dow-n  by  these  cases  can  be  stated  as 
follows.  That  regardless  of  what  agreement  the  husband  and  wife  niay  have 
hail  with  reference  to  improvements  or  with  reference  to  the  taking  of  title, 
where  the  oioiiej  was  furnished  by  a  person  other  than  the  one  who  took 
title  and  if  later  on  there  is  a  will  and  the  property  passes  under  it  to  the 
person  who  put  up  the  money,  that,  nevertheless,  a  lax  is  due,  and  that  where 
this  same  condition  exists,  the  State  is  not  bound  by  extrinsic  evidence  even 
though  in  accord  with  tlie  e-i'ldence  equity  would  impress  the  property  with  a 
trust. 

March  14,  1940-0-757. 

1XT.\XGIBLE    PROPERTY    OF   NOXRKSIDKNT    DECEDENT    NOT 
TAX. ABLE  UNDER  SECTION  4,  CH. AFTER   16015,  ' 
ACTS  OF   1933 

Di'ar  Sir: 

This  ackuuw ledges  receipt  of  your  letter  of  March  12.  1940,  wherein  you 
imiuire  whether  or  not  the  provisions  of  Section  4,  Chapter  1601S,  Laws  of 
Florida,  .\cts  of  1933  (  Section  1342  {84)  Compiled  General  Laws,  Permanent 
Supplement)  afTecting  assets  of  decedents  dying  after  12:01  A.  M.,  October 
1,  1933,  permit  the  assessing  of  an  e.^itate  tax  on  money  or  intangible  personal 
property  located  in  Florida  and  Ijelonging  to  the  estate  fof  a  person  who  dies 
a  resident  of  some  part  of  the  Cntted  States  other  than  Florida. 

Said  section  imposes  a  tax  upon  the  transfer  of  "real  frii/terty  situate 
and  tauijihir  per.«onal  property  having  an  actual  situs  in  this  State"  of  every 
person  wlio  at  ihe  time  of  death  was  not  a  resident  of  this  State  but  was 
a  resi<lent  of  the  United  States. 

I  am,  therefore,  of  the  opinion  that  since  that  section  does  not  impose 
a  tax  on  money  or  intangible  personal  property  located  in  Florida  and  lie- 
longing  lo  ibe  estate  of  a  person  who  dies  a  resident  of  some  part  of  the 
United  States  other  than  Florida,  that  same  is  not  taxable,  thereunder. 
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March  2.  l')39-0-74, 

BUILDING   .VND   LOAN    ASSOCL^TIONS    NOT    EXEMPT   ON 
CONTRACTS   FOR   DEEI>S 

i?rtw  Sir: 

I  am  in  receipt  of  your  letter  of  tht  iStli  ultimo,  enclosing  copv  I'f  k(U'r 
from  the  Honorahle  A.  H.  St,  John,  Tax  Asscss<»r  of  IJmal  County,  rwiucst- 
ing  an  opinion  as  to  whether  or  not  conlracts  (or  deetis  executed  by  a  Build- 
ing and  ],oan  Asstxrirttion  i:n  lands  which  lliey  own,  should  Iw  a»!iessed  uikIct 
the  Intangihle  Tax  Law. 

Suhdivision  2  of  Section  3  of  Chapter  \57Sf),  Acts  ipf  1931.  iirnviiks  as 
follows : 

"Class  B  Intangihle  Personal  PniiHTij  shall  incUide  all  notes,  IkidiK  and 
other  obligations  for  the  payment  of  ntoney  which  are  secured  bj  tnortKage, 
deed  of  trust,  or  other  leases  or  liens  upon  real  or  personal  estates  situated 
in  IHorida,  provided  that  only  that  part  of  the  value  of  the  moriRaRc,  tlced 
of  trust,  lease  or  other  lien,  the  prcijierty  of  which  is  located  within  the  Slate 
shall  l>car  to  the  whole  value  of  the  property  descrilied  in  said  ohligatton, 
shall  be  classified  and  knowm  as  Class  B  Intangihle  Personal  Propony." 

Sectton  3  of  Chapter  15908,  Laws  of  Florida,  Acts  of  19J3,  in  part  pm- 
vides  as  follows : 

"  *  •  •  All  notes,  Iwnds,  mortgages  or  shares  of  stock  shall  lie  cxenjpt 
from  the  provisions  of   Chapters    15787  and    15789.   L«ws  of    Morida.   IWL" 

.-\  contract  for  deed  to  land  owned  by  Ftuilding  and  Loan  A&sucialton  h 
not  siiecitically  exenipted  from  taxation  under  the  Intangible  Tax  I^w,  and 
the  rule  is  "a  statute  exempting  from  taxation  should  receive  a  strict  con- 
struction, and  no  property  should  be  held  exempt  unless  clearly  within  its 
terms.    Rast  v.  Hulvey.  77  Ha.  74,  80  So.  754). 

There  is  no  decision  of  the  courts  on  this  question,  anil  it  is  m>  miinion 
that  since  contracts  for  deeds  to  land  owned  by  Buililiug  and  Loan  Asso- 
ciations are  not  specifically  e-tempted  by  Chapter  15908  from  the  operation  of 
the  Intangihle  Tax  Law.  these  contracts,  although  they  are  owned  by  snch 
Building  and  Loan  Associations,  shimltl  be  taxed. 

May   JO,   1939-0-262. 

CERTIFICATES   FEDERAL   SAVINGS   AND   LOAN   ASSOCIATION 
TO  BE  T.^XED  AS  CLASS  A 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  9lh,  enclosing  copj-  of  Savings  Share 
Account    Book  ajid   Certificate  of   Investment   Share  Accotrnt  i!isu«:d  by  the 
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First  Federal  Savings  and  Loan  Association,  and  inquiring  as  to  whether  or 
not  these  certilicates  shtmld  lie  taxed  under  Chapter  IS789,  Laws  of  Florida, 
1931,  as  Class  A  Intangihle  Personal  Property, 

Class  A  Intangible  Personal  Property  is  detineri  in  Chapter  1S789  as 
follows : 

"Class  A  Intangible  Personal  Property  is  hereby  defined  as  being  aM 
stocks,  or  shares  of  incorporated  or  unincorporated  companies,  all  lionds  except 
bonds  of  the  several  municipalities  and  counties  of  the  State  of  Florida,  and 
also  such  bonds  or  governmental  bonds  as  may  be  cxenijtt  from  taxation  under 
the  Constitution  or  laws  of  the  United  States  or  the  State  of  Florida." 

Subsection  (h)  of  Section  1464,  Title  12,  U.  S.  C.  A.,  provides  as  follows: 

"Sneh  associations  shall  raise  their  capital  only  in  the  fomi  of  payments 
Qn  such  shares  as  are  authoriiied  in  their  charter,  which  shares  may  be 
retired  as  is  therein  provided,  N'o  deposits  sball  be  accepted  and  no  certif- 
icates of  iudebtedness  shall  be  issued  except  for  such  borrowed  money  as 
may  be  authorised  by  regulations  of  the  Board." 

So  there  can  be  no  question  but  that  the  Federal  Savings  and  Loan 
Association  cannot  accept  deposits  and  that  a  person  putting  his  nioncy  in 
such  association  must  hity  shares  of  stock.  It  is,  therefore,  my  opinion  that 
the  certificates  issued  In  the  Federal  Savings  and  Loan  Association  should  lie 
taxed  as  Qass  A  Intangible  Personal  Property. 

May  29.   1939—0-262-1. 

FEDERAL  SAVIKGS   AND   LOAN*  ASSOCIATIONS   LIABLE 
UNDER  LAW 

Di^ar  Sir: 

1  am  in  receipt  of  your  letter  of  the  22nd,  inquiring  as  to  whether  or  not 
assets  belonging  to  Federal  Savings  and  Loan  Associations  are  suliject  to 
an  intangible  ta.x.  In  reply  thereto  1  would  state  that  under  the  provisions 
of  Chapter  l(iS44,  Laws  of  Florida,  1935,  relating  to  Building  and  Loan  Asso- 
ciations, it  is  in  part  provided: 

"All  notes,  bonds,  mortgages  or  shares  of  stock  shall  be  exempt  from 
the  provisions  of  Chapters  1S787  and   15789,  Laws  of   Florida,  1931." 

Chapter  16843,  Laws  of  Florida,  1933,  specifically  provides  that: 

"Federal  Savings  and  Loan  Associations  and  stockholders  therein  shall 
be  entitled  to  the  same  exemptions  from  taxation  or  otherwise  that  are  now 
provided  by  law  or  which  may  hereafter  be  provided  by  law  for  Florida 
Building  and  Loan  ,\s.sociations." 

Subdivision  ( h  )  of  Section  1464,  Title  12.  United  States  Code  Annotated, 
relating  to  Federal  Savings  and  Loan  .Associations,  provides  as  follows: 
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"(h)  Exemptions  from  taxation.  Such  associations,  inclutlitv?  their  fran- 
chises, capital,  reserves,  and  surplus,  and  their  \oan^  and  income,  shall  be 
cxenjpt  from  all  taxation  now  or  hereafter  imposed  h\-  the  United  States. 
and  all  shares  of  such  associations  shall  he  exempt  lioth  it.s  tii  their  value 
and  the  income  therefrom  from  all  taxation  (exceiit  surtaM-s,  ciitatc,  inheri- 
tance, and  gift  taxes)  novv  or  hereafter  imjKised  by  the  United  Slates;  and 
no  State,  Territorial,  connty,  municipal,  or  local  taxing  authority  shall  im- 
pose any  tax  on  such  associations  or  their  franchise,  capital,  reserves,  surplus, 
Inajis.  or  income  greater  than  that  imposed  hy  such  authorit\'  wt  other  similar 
local  mutual  or  cooperative   thrift   and   home  tinancing   instil utions." 

It  is  therefore  my  opinion  that  all  assets  of  Federal  Savings  and  Loan 
.Associations,  except  notes,  Iwinds,  mortgages  or  shares  of  stock  owned  hy 
Federal  Satings  and  Loan  Associations,  arc  subject  to  intangililc  tax  ac 
long  as  they  arc  assessed  on  the  same  rate  or  not  greater  than  the  rate  ut>oii 
which  like  assets  of   other  institvitions  are   taxed   in   this    State. 

June    16,  1939— 0-38i. 

STEPS  TO  BE  TAKEN  BY  TAX  COLLECTOR  TO  ENFORCE 

PAYMENT 

Oear  Sir: 

I  am  in  receipt  of  your  letter  of  the  14th,  in  which  you  rn([uirc  as  tw 
what  steps  may  l»e  taken  by  a  tax  collector  to  enforce  the  tiaymcnt  of  in- 
tangililc  personal   propertj    taxes.     Section    19  of   Cha))ter   15789,   Laws  of 

IHorida,   193S,   provides  as   follows: 

"All  intangible  personal  property  taxes  shall  he  a  lien  on  all  the  real  or 
personal  property  of  the  taxpayer  in  the  county  in  which  tlicy  arc  assessed, 
or  any  other  county  in  the  State  of  Florida,  from  the  time  the  tax  uikui 
intangible  personal  property  becomes  due," 

Section  950.  Compiled  General  Laws  of  Florida,  1927,  provi<les  as  follows: 

".Ml  taxes  shall  lie  due  and  payable  on  the  lirst  day  of  \"ovcml)cr,  of 
each  and  very  year,  or  as  soon  thereafter  as  the  asse>isment  roll  maj'  come 
into  the  hands  of  the  tax  collector,  of  which  he  shall  give  nut  ice  l.iy  pllhli- 
cation,  and  the  tax  collector  is  hereby  vested  with  the  jMiwer  and  it  *hall 
be  his  duty  to  collect  hy  levy  and  sale  of  the  gotsds  and  chattels,  lands  and 
tenement*  assessed,  all  taxes  that  remain  unpaid  on  the  hrst  Monday  in  April. 
If  an>  taxpayer  shall  pay  his  taxes  lietween  the  first  day  of  N'ovember  »nd 
the  first  day  of  Decent licr  he  shall  l)e  allowed  by  the  tax  collector  a  «li»- 
comit  of  two  per  cent  therefrom;  and  if  he  shall  pay  on  the  first  day  of 
Deceniber,  or  between  that  day  and  the  first  day  of  January,  he  shall  lie 
allowed  a  discount  therefrom  of  one  per  cent  thereof,  Any  tax  paid  on  iw 
upfin  the  first  day  of  January  shall,  for  the  purpose  of  the  additions  afore- 
said, he  regarded  as  paid  on  the  last  day  of  the  month  in  which  it  is  paid.** 

These  two  sections   should   he   construed   together,   and   in   my   opinion 
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delinquent  taxes  on  intangible  personal  property  are  a  lien  on  all  real  and 
iwrsonal  property  at  tlie  taxpayer  situated  in  this  State,  and  if  the  taxes  are 
not  paid  l»y  the  first  Monday  in  April  of  the  year  following  the  assessment, 
it  is  the  duty  of  the  tax  collector  to  colle«  these  taxes  by  levy  on  and  siale 
of  any  real  or  personal  property  owned  b\-  the  taxpayer  in  this  State. 

Wc  have  examined  a)!  the  printed  copies  of  the  1939  taws  that  have 
been  forwarded  to  us  hy  the  Secretary  of  State  and  we  have  not  fonnd 
uherc  t!ie  alwve  cited  statutes  have  been  changed  by  the  1939  Legislature; 
however,  this  examination  was  not  complete,  dtie  to  the  fact  that  all  of  the 
laws  have  not  as  yet  been  printed. 

July  20,  1939— 0-4fiS. 
STEPS   TO    BE   T.AKEX    TO   ENFORCE   COLLECTION 
Dear  Sir; 

I  am  in  receipt  of  your  letter  of  the  19th,  enclosing  letter  frotn  the  Hon- 
orahle  W.  W.  W'hitehurst,  County  Attorney  at  W'auchuta,  referring  lu  an 
opinion  of  mine  dated  June  16,  1939,  dealing  with  the  que.stion  of  steps  to 
be  taken  liy  a  ta.t  collector  to  enforce  payment  of  intangible  personal  proi)- 
ertv   tax  and  inquiring  speciticalb'  as  to  what  steps  shoidd  he  taken. 

As,  I  pointed  out  to  yon  in  my  letter  of  the  16th.  ta.n:es  on  intangible  per- 
sonal property  under  the  provisions  of  Section  19  of  Chapter  15789.  Laws  of 
Murtda,  1931,  are  a  lien  ujion  all  the  real  or  per.^innal  property  of  the  tax- 
payer in  the  county  in  which  they  are  assessed,  and  under  Section  950,  Com- 
piled General  Laws,  1927,  it  is  the  duty  of  the  tax  collector  to  collect  the 
taxes  by  levy  and  sale  of  the  goods  and  chattels,  lands  and  tenements  of  tlie 
taxpayer.  This  tax  being  a  tax  on  personal  property,  it  is  clear  from  Sec- 
tions 955  and  956  that  the  ta.x  collector  may  issue  a  warrant  directed  to 
the  Sheriff  to  lev>  on  any  personal  property  owned  by  the  taxpayer  uijoii 
which  the  lien  of  the  taxes  has  attached  and  thai  the  same  may  he  sold  in 
acciirdanrc  with  the  provisions  of  Section  956,  Compiled  General  Law.s,  1927, 
or  if  the  tax  collector  desired,  he  could  tile  a  bill  in  etiuity  io  subject  tlie 
lands  or  the  personal  property  to  the  lien  of  the  intangible  taxes  under  the 
provisions  of  Section  896,  Compiled  Genera!  Laws.  For  other  methods  of 
enforcing  the  lien  of  taxes,  .see  The  City  of   Bradenton  v,  Lee,   162  So.  139. 

1  do  not  believe  that  the  amount  of  taxes  assessed  on  intangible  personal 
projieTty  and  which  is  a  hen  on  real  property  of  the  taxpayer  could  be  in- 
ckidcd  in  a  tax  sale  certificate  issued  against  land  for  non-payment  of  taxes 
on  the  land,  a*  the  statutes  contemplate  that  the  only  thing  included  in  this 
tax  sale  certificate  should  ]x  the  taxes  and  costs  due  against  the  particular 
land,  not  the  Hen  for  taxes  on  other  property. 
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July  19.  lMi>— 0-478. 
TERMINAL  AXNUTTIES  SUBJECT  TO.  UNDER  CHAPTER  IS78« 
JJior  5'iV; 

111  reply  lo  your  letter  of  tlic  14tli,  in  whifh  you  request  my  o[>iiiitm  »9 
to  whelltcr  or  not  terminal  annuities  arc  taxable  under  tlie  provisions  of 
Chapter  15789,  Laws  of  Florida,  Acts  of  193 L  !  wotiUi  state  ihal  tlierc  is  no 
douht  that  such  annuities  are  intangilite  personal  propeitj-  3W  (ldjnc<l  in  Class 
C  under  suliparagraph  3  of  Section  3  of  the  alwive  luentioned  Act.  In  this 
ctjniK»ctii)n  sec  Wilkin  v.  Board  of  Conimissicmers  of  Oklahimta  diuiilv, 
186    Pac.  474. 

My  predecessor,  in  an  opinion  dated  January  S,  1934,  foumi  <nt  |iaj!c  59 
(if  the  1933-34  Report,  had  this  to  say  on  this  question ; 

"AstlVlTY 

"The  same  rule  applies  to  any  contract  for  an  annuity  where  titc  can- 
tract  has  a  present  cash  surrender  value.  If  the  contract  dtxs  not  tiai'e 
a  present  cash  surrender  value,  then  the  present  actual  cash  value  should  lie 
dctemiined  and  assessed  accordingly." 

It  is  therefore  my  opinion  that  terminal  annuities  arc  taxaUlc  as  in- 
tangiUle  personal  i>roi>erty  under  our  Intangible  Tax   Law. 

AuKUSi  8.  1939— ()-Sl7. 
BROKERS  HOLDING  SECURITIES  REQUIRED  TO  MAKE  RETURN 
Dear  Sir: 

1  am  in  receipt  of  j'our  letter  of  August  7,  in  which  you  int|uire  a.-  t*t 
whether  or  not  accounts  receivable  owned  by  limkers  qualified  t"  do  tiiisi. 
ness  in  this  State,  arising  out  of  business  transacted  in  this  Stale,  arc  sub- 
ject to  intang^ibte  ta.xes. 

In  reply  thereto,  I  would  state  that  Paragraph  1  nf  Section  3  of  Oiap- 
ter  15789,  Laws  of  Florida,  Acts  of  1931,  provides  as  follows  : 

"  ( I  )  Class  A  Intangible  Personal  Property  is  herehy  dclined  as  Iietng 
all  stocks,  or  shares  of  incorporated  or  unincorporated  cotnpanies,  all  liond> 
except  tjonds  of  the  several  municipalities  and  counties  of  the  State  of  l-~torida. 
and  also  such  bonds  or  governmental  bonds  as  may  be  exempt  front  taxation 
ttndcr  the  Constitution  or  laws  of  the  United  States  or  the  Slate  of  I'lorida." 

Paragraph  3  of  Section  3  provides  as   follows: 

"(3)  Oass  C  Intangible  Personal  Property  shall  include  all  other  in- 
tangible personal  property  not  embraced  in  Class  A  and  B  Inianeitile  Personal 
Property,  provided  that  intangible  personal  property  belonging  to  the  State 
of  Florida,  or  any  politi«il  subdivisiim  thereof,  andAir  any    Religiuus,  Char- 
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itabie.  Benevolent  or  Educational  Association  shall  !«  exempt  from  taxation. 
Pro^'ideri,  however,  that  nothing  herein  contained  shall  apply  to  franchises." 

In  the  case  of  Chnsc  i'.  Bn.^toti,  63  X.  B.  1059,  we  tinrt  the  following: 

"The  ordinar)'  relation  between  a  customer  buying  stock  on  margin  and 

his  broker  is  not  that  of  pledgor  and  pledgee,  but  tlie  broker  is  the  owner 
of  the  stock  and  it  is  taxable  to  him  as  his  property,  for  he  is  not  tmund 
generally  to  keep  the  stock  of  any  one  customer  distinct,  but  has  the  right 
to  lake  a  single  certificate  in  his  own  name  for  scvoral  customers  and  jiower 
to  pledge  the  whole  as  collateral   for  a  loan  made  to  him." 

Paragraph  3  of  Section  3,  above  quoted,  covers  accounts  receivable  in- 
curred through  the  purchase  of  securities  on  marein.  See  Coolry  on  Tax- 
alW'h  Paragraph  57?, 

it  is  therefore  my  opinion  that  brokers  qualified  to  ilo  biisinew  in  this 
State,  who  jmrchase  on  margin  securities  for  customers  in  this  State  and 
hold  thcni  to  secure  the  purchase  price,  the  securities  Ijeing  actually  held 
by  the  broker  in  this  State,  that  these  securities  .should  be  returned  for  tax- 
ation under  Paragraph  I  of  Section  J,  and  that  if  a  broker  operating  in  this 
State  receives  an  account  receivable  for  a  purchase  of  any  security  in  this 
State  and  the  account  receivable  is  payable  in  this  State,  then  it  is.  my  opinion 
that  such  account  receivable  should  be  taxed  tmder  the  provisions  of  Chapter 
15789.  Laws  of  Florida,  1931— the  Intangible  Ta.x  Law. 

September   18,    1939— O-570. 

BUSINESS  SITUS— PROPERTY  OF  ALIEX  LOCATED  IN  I'LORIDA 

SUBJECT  TO 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  Septenjber  16  requesting 
me  to  give  you  an  opinion  upon  the  matter  mentioned  in  a  memorandum 
from  Mr.  Lummus,  County  Ta,x  Assessor  of  Dade  County,  Florida,  that 
was  attached   to  your  letter.     Mr.   Lummus  states  that  one 

"Mr.  Cleveland  is,  in  the  writer's  opiiuon — and  he  does  not  deny  it — 
the  true  agent  of  this  alien  and  the  securities  owned  are  purchased  and  re- 
tartted  in  this  State  and  disposed  of  at  the  will  of  her  agent — or  at  least 
through  her  agent. 

"In  the  writer's  opinion  her  securities  are  taxable  for  although  she  is  an 
alien,  she  spends  some  time  in  the  States  and  the  securities  apparently  have 
their  situs  in  the  State  of  Florida." 

The  question  therefore  to  lie  determined  is: 

Can   Intangible   personal    propertj    acquire   a  business   situs    for  the  pur- 
pose of  taxation  in  a  State  or  nation  other  than  the  domicile  of  the  owner? 
The  Supreme  Court  of  Florida  in  a  very  recent  case  said ; 
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"Section  8  of  Chapter  15789  interpreted  with  reference  to  the  ci>:iimaiids 
of  the  constitution  and  the  intendments  of  Oiapter  157S9,  means  that  M 
intangible  personal  property  which  is  subjiicl  to  taxation  under  the  laws  uf 
Florida  shall  lie  returned  for  taxation  'by  every  person,  firm  or  corporation' 
'in  this  State'  'owning  or  having  the  control,  management  or  custody'  of 
such    property, 

"The  statute  has  reference  to  all  taxable  intangible  jK-rsonal  prujieriy 
thai  has  its  taxation  situs  in  this  State,  which  includes  the  intangible  personal 
jjfoperty  in  this  case,  no  business  situs  of  such  property  elsewhere  being  duly 
shown," 

J.  B.  Starkey,  as  Tax  Collector  of  Pinellas  Co»mty,  Florida.  Appellant, 
V,  Nell  W.  Carson,  as  Executrix  of  the  I^st  Will  and  Testament  of  Joha 

F.  Carson,  deceased.  Appellee.     Decided  May  26,  1939,         -  So. 

In  this  case  it  was  contended  ttiat  the  Ap|iellee  did  not  liave  to  pay  taxes 
upon  intangible  property  of  a  resident  when  such  intangible  property  was 
located  outside  the  State  of  Florida  and  had  never  lieen  in  this  State, 
However,    the    Court    said: 

"The  allegation  that  the  intangibleii  have  a  business  silus  in  other  named 
States  is  insufficient  to  show  a  business  elsewhere  that  would  relieve  the 
intangibles  froni  taxation  at  the  domicile  of  the  owner.  Sec  Hunt  v,  Ttimer, 
54  Fla.  654,  45  So.  509." 

Our  Supreme  Court  has  therefore  recognized  that  intangible  property  can 
acquire  a  business  situs  for  the  purpose  of  taxation  within  the  State  of 
Florida  and  that  our  intangible  act  is  sufficiently  broad  to  levy  a  tax  upon 
all  intangible  personal  property  that  is  subject  to  taxation  in  the  Stale  of 
Florida.  In  addition  to  the  case  last  cited  see  The  Atlantic  N'acinnal  Bank 
V.  Simpson,  188  So.  636. 

I  find  that  the  Supreme  Court  of  Florida  is  not  alone  in  so  interpreting 
the  powers  of  the  State  to  tax  intangible  property  that  has  acquired  a  busi- 
ness situs  within  the  State.  The  Supreme  Court  of  the  United  States  in  the 
case  of  Wheeling  Steel  Corporation  v.  Fox,  29S  U.  S.  193,  80  L.  Ed,  1143, 
has  also  recognized  this  right  and  in  this  opinion  cites  many  cases  of  this 
Court   in  support  thereof. 

I  find  an  excellent  annotation  upon  this  subject  in  76  A.  L.  R^  page  806. 
One  of  the  cases  seems  to  very  clearly  announce  the  doctrine  in  the  following 
language : 

'■  'We  think  it  entirely  just  and  equitable  that,  if  persons  residing  abroad 
bring  their  property  and  invest  it  in  this  State  for  the  purpose  of  deriving 
profit  from  its  use  and  employment  here,  and  thus  avail  themselves  of  tlie 
benefits  and  advantages  of  our  laws  for  the  protection  of  their  property, 
their  property  should  yield  its  due  proportion  towards  the  support  of  the 
government  which  thus  protects  it.'  "     Catlin  v.   Hull,  21   Vt-  152. 

The  term  "business  situs"  seems  to  me  best  detined  by  a  case  appearing 
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in  said  annotation  on  page  807  of  Crane  Company  v.  DesMoines,  ante,  801, 
us    follows : 

"That  the  term  "husiness  situs.'  while  of  modern  origin,  would  seem  to 
mean  what  the  words  indicate,  that  is,  a  situs  in  a  place  other  than  the  dom- 
icile of  the  owner,  where  such  owner,  through  an  agent,  manager,  or  the 
like,  is  conducting  a  husiness  out  of  which  credits  or  open  accounts  grow 
and  are  used  as  a  part  of  the  business  of  the  agency," 

A.  L.  R.  also  says : 

"Another  statement  of  the  rule  is  found  in  Matzenhaugh  v.  People,  194 
III.  108,  88  Am.  St.  Rep.  134.  62  N.  E.  546,  to  the  effect  that  a  business  situs 
is  established  when  the  instruments  which  evidence  the  right  of  the  owner  to 
receive  the  indel>tedness  which  constitutes  the  credit  are  in  the  hands  of  an 
agent  of  the  owner  for  the  purpose  of  enabling  such  agent  to  transact  the 
business  of  tlie  owner,  in  which  business  the  credit  constitutes,  as  it  were, 
the  subject-matter  or  stock  in  trade  of  such  business. 

Applying  the  law  to  the  facts  that  you  have  given  me,  I  am  of  the 
opinion  that  since  this  alien  has  constituted  Mr.  Cleveland  as  her  agent  and 
since  the  securities  are  iield  in  this  State  by  such  agent  after  he  has  purchased 
them  and  are  disposed  of  at  the  will  of  such  agent  or  through  such  agent, 
that  such  property'  has  acqirired  a  liusiness  situs  for  the  purjiose  of  tax- 
ation of  intangibles  in  this  State, 

Several  recent  opinions  of  the  Supreme  Court  of  the  United  States 
indicate  that  this  Court  is  still  pursuing  a  line  of  thought  expressed  by  it 
in  the  above  cited  cases  of  that  Court. 

November  20,  1939— O-660. 

PRIORITY  TO  THE  LIEN  OF  THE  MORTGAGE  ON  REAL 

PROPERTY 

Dear  Sir: 

I  am  in  receipt  of  jour  letter  of  the  13lh  *  •  •  reque.<iting  my  opinion  as 
to  whether  or  not  the  State  of  Florida  may  be  n)adc  a  party  defendant  to 
a  foreclosure  suit  instituted  against  real  property  by  a  mortgagee,  whose 
mortgage  lien  is  .superior  to  the  lien  of  ta.xcs  on  intangible  pro[)erty,  I  see 
no  reason  why  the  State  should  not  be  made  a  party  to  such  suit  as  all  in- 
tangible taxes  are  assessed  for  the  benefit  of  the  State  of  Florida.  How- 
ever, 1  cannot  accept  as  correct  the  premise  *  *  *  that  the  lien  of  the  mort- 
gage on  real  property  is  superior  to  that  of  the  State's  lien  of  ta.^Ees  on  in- 
tangible projierty-  assessed  after  the  lien  for  the  mortgage  is  recorded. 
Section  8<)6,  C,  G.   L.  1927,  in  part,  provides  as   follows : 

".'\.ll  real  and  personal  property  shall  be  subject  to  taxation  on  the  first 
day  of  January  of  each  year,  and  this  Chapter  shall  create  a  lien  upon  such 
property    for  the  purposes  thereof  superior  to  all  others,  which  lien  in  addi- 
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lion  to  the  provisions  oi  this  Chapier  for  the  coHcetitm  of  taxes  wn  |icrs«nal 
property  may  be  enforced  by  suit  in  equity." 

It  has  a! ways  tyeen  ihc  law  in  this  State  that  taxes  of  tilis  State  c«m- 
stitute  a  prior  Hen  on  all  propert)-  of  the  taxt^yer. 

Feliruarj  19.  1940— 0-/34. 

COMPTROLLER     WITHOUT     AUTHORITY     TO     ADJUST     PAST 

ASSESSMENTS  TO  CONFORM  TO  DECISIOK  IX  SEABOARD 

AIR   LINE   CASE— SECTION   7.    CHAPTER    157«9. 

ACTS  OF   1931 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  iL-lter  of  recent  date  rcqucstinR 
me  to  refer  to  the  derision  in  the  Seaboard  Air  Line  case  in  which  you  stale 
the  Court  decided  "  •  ♦  *  the  basis  of  valuation  used  by  different  Tax  A«- 
scssors  throughout  the  State  was  on  aii  average  of  considerably  less  than 
S0%'  •  *  *  " 

You  then  refer  me  to  Section  7  of  Chapter  15789,  Acts  of  1931,  and  re- 
quest me  to  advise  you  if  you,  the  Tax  Assessor  or  any  other  admiiiistrati^-c 
officer  has  authority  to  adjust  past  assessments  so  thai  they  will  conform  to 
the  decision  of  tlte  Court  and  the  Act  menlioned  above. 

Section  7  of  Chapter  li7B9,  Acts  of  1931  (the  Intangible  Tax  .ActV 
provides : 

"The  taxable  value  of  alt  intangible  personal  proiwrtj'  which  is  assessed 
on  said  tax  roll  shall  be  on  the  same  basis  of  valuation  as  is  used  for  the 
assessment    for  taxation  of  real  or  personal  property." 

I  do  not  know  of  anv'  authority  for  you  or  any  other  administrative 
officer  to  make  any  general  adjustment  of  assessmenls  of  intangible  property 
for  taxation  regardless  of  the  fact  that  some  court  may  have  held  that  certain 
property  of  a  litigant  was  incorrectly  assessed. 

The  Section  of  Chapter  15789  that  you  refer  to  provides  for  the  method 
of  assessing  intangible  property  but  I  do  not  find  in  this  Act  where  you  or 
any  other  adtninistrativc  officer  is  authorised  to  make  any  change  in  any 
assessment  that  has  already  been  made  except  that  I  do  find  under  Sec- 
tions 13  and  14  of  the  .%ct  that  adequate  provision  has  been  made  for  a 
Board  of  Equalizers  who  may  hear  complaints,  receive  testiuKin;  and  there- 
after revise  and  equalize  the  intangible  property  tax  roll. 

1,  therefore,  cannot  see  how  the  Seaboard  Air  Line  case  that  you  refer 
to  has  in  anywise  authorised  you  or  any  other  administrative  officer  to  tnakc 
any  general  adjustment  of  intangible  taxes  regardless  of  whether  or  not  Sec- 
tion 7  of  Chapter  15789,  Acts  of  1931.  was  followed  by  the  various  county 
tax  assessors. 
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May  9.  1940—0-796. 

CASH   SURRENDER  VALUE  OF  LIFE  INSURANCE  POLICIES 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  May  2  requesting  me 
to  give  you  an  opinion  upon  a  question  that  has  been  previously  answered 
by  this  office.     You  attach  a  letter  from  Mr.  Milam  who  states : 

"  *  *  *  that  former  .i^ttoniey  General  Cary  D.  Landis,  by  an  opinion 
dated  January  5,  1934,  appearing  as  Section  96  of  the  Bulletin  of  the  Comp- 
troller dealing  with  Intangible  Personal  Property  taxation,  construed  Class  A 
of  Section  3  of  the  Intangible  Personal  Property  Taxation  Act  of  1931  to 
cover  and  include  the  cash  surrender   value  of  a  life  insurance  policy," 

This  is  the  opinion  I  am  requested  tn  re-examine  and  as  per  your  re- 
quest, I  have  recoil  side  red  said  opinion. 

The  cash  surrender  value  of  a  policy  of  insurance  is  certainly  not  to  be 
placd  in  the  same  category  as  the  ordinary  commercial  paper,  such  as  nego- 
tiable instmniaits  of  \arious  kinds,  nor  is  it  to  be  considered  as  intangible 
property  such  as  other  commercial  paper  for  the  reason  that  it  has  no 
salable  value  upon  the  markets  of  the  world.  The  cash  surrender  value  of 
a  life  insurance  policy  is  only  an  incidental  part  thereof  and  at  most  it  is 
emly  an  inchoate  right  that,  if  exercised,  must  contemporaneously  with  the 
demand  for  its  pajment,  necessarily  surrender  all  other  rights  that  are  con- 
templated by  the  poticj'  contract. 

Life  insurance  policies  are  primarily  designed  to  afford  protection  to  in- 
dividuals. The  life  of  the  insured  has  a  value  to  his  family  and  his  creditors, 
either  of  whom  may  lie  the  beneficiary  in  the  policy.  One  does  not  generally 
take  out  a  policy  of  life  insurance  merely  to  obtain  its  cash  surrender  value. 
The  amount  the  policy-holder  pays  by  way  of  premiums  is  not  devoted  wholly 
to  the  cash  surrender  feature  of  the  policy.  While  it  is  a  valuable  right 
policies  contain  other  provisions  more  valuable  to  the  assured  and  of  ul- 
timately greater  monetary  value.  For  example,  the  cash  surrender  value  is 
materially  less  than  the  value  payable  at  death. 

We  therefore  see  that  this  is  not  property  of  the  kind  customarily  bought 
and  sold  as  an  article  of  commerce  and  that  it  must  be  placed  in  a  separate 
category, 

We  cannot  use  the  ordinary  means  for  determining  its  value  and  1  have 
carefully  examined  the  Intangible  Tax  Act  to  ascertain  if  the  Legislature 
has  provided  some  yardstick  by  which  the  present  value  of  the  cash  surrender 
value  of  a  policy  of  insurance  could  be  determined.  I  have  failed  to  find 
any  provision  in  this  Act  whereby  this  tax  could  be  computed  upon  a  cer- 
tain basts  which  1  think  necessary  Ivefore  I  can  hold  that  the  cash  surrender 
value  of  a  policy  of  insurance  is  taxable.  See  Metropolis  Pub,  Co.,  et  al„ 
v.  Lee,  126  Fla.  107,   170  So.  442. 

I    therefore  modify    the  opinion  upon  thjs  question  given   under  date  of 
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JanuftO'  •^>   1934,  to  the  extent  pointed  ovit  herein.     This  opinion  is  timitril 

strictly  to  those  policies  of  insurance  that  are  commonly  known  as  life  in- 
surance policies,  which  policies  are  primarily  designed  to  insure  the  life  of 
the  [lerson  taking  out  such  a  policy  and  contain  as  an  incidental  feattifc  only, 
a   cash  surrender  value. 

June  U.    1940— 0-832, 

AUTHORITY  OF  STATE  TO  TAX   PROPERTY  OV  NATIONAL 

BANKS 

Dfar  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  June  J  raiting  my  aitcn- 

tiun  to  an  opinion  of  this  office  dated  Januarj  5,  19J4.  holding  that  intangthlc 
personal  property  tax  could  not  lie  levied  against  nattona)  Iianks,  antl  askitiK 
me  to  review  this  opinion  in  the  light  of  tlie  case  of  Tradesman  National 
Bank  of  Oklahoma  City  v.  Oklahoma  Tax  Commission,  reporleil  in  84  L. 
Ed.,  page  588,  and  sec  if  there  was  not  some  way  intder  which  national 
banks  would  !)c  required  to  pay  an  intangible  [lersonal  propertj   tax. 

The  Oklahoma  ease  dealt  with  the  question  of  taxing  the  income  ot 
shares  of  national  banking  associations  under  Section  548  of  Title  12.  V.  S. 
C,   A,     This   section    provides  in   part  as   follows : 

"The  several  States  may  (1)  tax  said  shares,  or  (2)  include  dividends 
derived  therefrom  in  the  taxable  income  of  an  owner  or  holder  thereof,  or 
(3)  tax  such  associations  on  their  net  income,  or  (4)  according  lo  or  meas- 
ured b3'  their  net  income,  provided  the  following  conditions  arc  complied 
with: 

"1.  (a)  The  imposition  by  any  State  of  any  one  of  the  above  four  fortns 
of  taxation  shall  he  in  lieu  of  the  others,  except  as  hereinafter  provided  in 
subdivision  (cl  of  this  clause." 

And  the  case  only  decided  that  the  income  from  United  States  Govern- 
ment bonds  and  bonds  of  other  Federal  agencies  owned  by  the  l«nk  were 
taxable  under  plan  4  of  Section  548.  the  Sute  of  Oklahoma  having  passed  an 
Act  levyini^  a  tax  on  national  tanking  associations  "according  to  or  measured 
by  their  net  income." 

It  has  long  been  the  settled 'law  that  property  of  national  l»nfcs  cannot 
be  taxed  by  States  except  under  specific  author! station  of  Congress.  Sec  Sec- 
tion 531,  Title  12,  U.  S.  C.  A.  which  is  as  follows: 

"Federal  reserve  banks,  including  the  capita]  slock  and  surplus  therein, 
and  the  income  derived  therefrom  shall  be  exempt  from  Federal.  State,  and 
local  t:ixa(ion.  except  taxes  upon  real  estate.  Dee,  23.  1913,  c.  fi.  Section  7. 
38  Stat.  258:  Mar.  3.  1919,  c.  101.  Sec.  1,  40  Stat.  13U,'' 

The  intangible  assets  of  national  hanks  can  only  l>e  taxed  under  one  i»f 
the  methods  prescribed  by  Section  546,  supra,  however,  in  liew  of  Section  11, 
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Article  IX,  of  the  Constttutitm  of  tlie  State  of  Florida  forbidding  a  tax 
on  incomes  in  this  State,  the  last  two  methods  provided  under  Section  548 
could  not  he  used  in  this  Slate,  The  Oklahoma  case  does  not  change  the 
nde  prohibiting  the  taxation  of  intangible  asset!>  of  national  hanks  and  it 
is  my  opinion  ihat  stich  assets  cannot  be  taxed. 

Jnly   17.   1940— 0-867. 
INSIRANCE  POLICY  LOANS   TAXABLE 
Dear  Sir: 

You  reciiiest  my  opinion  as  to  whetlier  or  not  policy  loans  and  liens  of 
life  insurance  companies  are  subject  to  an  intansible  property  tax  under 
Chapter  157S9,  Laws  of  Florida,  Acts  of  1931,  and,  if  so.  you  furiber  request 
iny  opintfiin  as  to  how  they  should  lie  class!  lied  for  taxation.  I  assume  that 
you  tmiuire  aliont  that  class  of  Uians  niade  by  life  insurance  companies  to 
their  policy  holders  jjursuant  to  the  provisions  of  life  insurance  policies,  in 
which  the  interest  of  the  policy  holder  In  tUe  polic)'  is  pledged  as  security 
for  the  loan. 

It  is  my  opinion  that  the  documentary  evidences  of  such  loans  (prttiii- 
issory  uotes,  etc.)  are  intangible  personal  property  as  defined  in  Section  2 
of  Chapter  1S789.  which   reads  as   follows : 

"  "Intangible  Personal  Proj>erty'  is  hereby  defined  as  all  i>ersona!  properly 
which  is  not  in  it.self  intrinsically  I'aluabSe  but  which  derives  Its  chief  value 
from  that  which  it  represents." 

It  Is  further  my  opinion  that  such  loans,  when  evidenced  by  written 
agreements,  are  ta.\ab1e  as  Class  B  Intangible  Personal  Property,  which  is 
defined  in  Section  3  (2)  of  Chapter  IS 789,  as  follows: 

"(2)  Class  B  Intangible  Personal  Property  shall  include  all  notes,  bonds 
anil  otlier  obligations  for  the  payment  of  money  ivliicb  are  secured  by  mort- 
gage, deed  of  trust,  or  other  leases  or  /ii'ji.f  H/>on  real  or  fifrsoiml  I'slutcs  stl- 
uaicd  in  I'lorida,  provided  that  only  that  pan  of  the  calue  of  the  mortgage, 
deed  of  trust,  lease  or  other  lien,  the  projierty  which  is  located  within  the 
State  shall  liear  to  the  whole  value  of  the  property  described  in  said  ob- 
ligation, shall  be  classified  and  known  as  Class  B  Intangible  Personal 
Property."     (Italics  ours.) 

To  he  tasatile  under  the  provisions  of  Chapter  1S789,  the  promissory  notes 
iir  other  written  evidences  uf  such  loans  must  be  the  property  of  insurance 
companies  domiciled  in  Florida  or  he  held  in  Florida  by  foreign  insurance 
companies  having  a  business  situs  in  this  State.  See  Starkey  v.  Carson,  189 
So.  389. 

This  opinion  does  not  conflict  with  my  opinion  of  May  9,  1940,  to  llie 
tffect  that  the  cash  surrender  value  of  life  insurance  policies  is  not  taxable 
as  being  intangible  personal  property  of  polic>-  holders  of  life  insurance,  .^tl 
entirely  different  question  was  presented  in  that  opinion. 
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August    1.    l'>l«~t)-888, 

CKEUIT    UNIONS.   STATE   AND   FEDIiRAU   NOT    SUBJECT   TO— 

HOLDERS  OF  SHARES  OR  DEPOSITS  IN  CREDIT  LNIONS 

SUBJECT    TO— SECTIONS    6494    (1)    AND    fr4'M    (W) 

C.  G.   L.     SEC.   1768  U.  S.   C.   A,    12 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  July  30  rctgiiestiiig  in*.-  tu 
advise  you  "if  Crertit  Unions,  Iroili  State  and  Eedera],  are  stiUjecl  to  an 
intaiiRilile  tax,  and  are  tlie  shares  or  deposits  in  such  Credit  Unions  held  Ity 
individual!,  taxable?" 

Itj  reply  I  wish  to  adWsc  that  Credit  Unions  arc  authorircd  in  Flofi'la 
by   Section  6494    (1),  Compiled   General    Laws.   Chapter   144W.   Acts  of   IWI 

Extra   Session.     A'  Credit   L'nion  is  therein   defined  as : 

"A  eredil   union  is  a  eooperativc  society,  ineorporatetl    for  the  twof»ld 

purpose  of  promoting  thrift  among  its  members  and  creating  a  source  of 
credit    for   them   at    legitiniate   rates  of   interest   for  provident  puriKJscs." 

Since  the  Credit  Union  is  a  cooperative  society,  I  am  of  the  t^ipinion  that 
the  Credit  Union  as  such  is  not  liable  for  an  intangible  lax. 

I  do  not  find  any  provision  in  this  Act  that  extends  an  evemptlim  t"  the 
holders  of  shares  or  mem Iwrs hips  in  a  Credit  Union,  hut  I  do  titid  that 
Section  6494    ( 19 1    provides : 

"  ♦  *  *  Any  member  may  withdraw  from  the  credit  union  at  am  tioic 
Imt  notice  of  withdrawal  may  be  reijiiired.  All  atnonnts  [laid  on  shares  or 
as  dejjosits  of  an  expelled  or  withdrawing  meml>cr,  with  any  dividends  or 
interests  accredited  thereto,  to  the  date  thereof,  shall,  as  funds  liccomc  avail- 
able and  after  deducting  all  amounts  due  from  the  member  to  the  credit  imion. 
be   paid    tu  him." 

It  is  obvious  from  thb  Section  that  a  member  of  a  credit  union  is  In 

practically  the  same  situation  as  anyone  with  a  savings  account  in  stit\  taank. 
I  am,  therefore,  of  the  opinion  that  the  holdings  of  a  menil>er  of  a  credit 
union  ma  J  I*  included  in  the  valuation  of  the  iwrsona!  protierly  of  such 
owner  or  holder  thereof  in  assessing  intangible  pcrsfinal  proju-ny  taxes. 

You  also  request  me  to  advise  you  what  class  said  proijcrty  rights  are 
to  lie  placed  in   for  taxation  purposes. 

In  my  opinion,  since  tiiis  property  is  not  covered  by  Cla.sses  A  (t  H 
of  Section  3  of  the  Intangible  Personal  Taxation  Act,  that  same  is  taxable 
under  Class  C.  This  seems  to  lie  in  accordance  with  the  regnlations  issued 
by  jour  office  under  dale  of  Janiiarj-  5.  l^3A.  Section  27  ihcreof.  tSanic 
having  lieen  issued  itt  pamphlet   form.) 

What   1  have  said  above  applies  to  State  Creflit  Unions. 

The  only  remaining  question  to  detcntiine  is  whether  or  not  Credit  Unions 
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oritanizecl    nniJcr   the    Federal    Act   are  subject    to  intangible   taxes.      Section 
1768  U,  S.  C.  A.  12,  Banks  and  Banking,  Pocket  Supplement,  provides ; 

"The  Federal  credit  unions  organized  hereunder,  their  iiroperty,  their 
franchises,  capital,  reserves,  surpluses,  and  other  funds  and  their  income 
shall  be  exempt  froiH  all  taxation  no*  or  hereafter  imposed  by  the  United 
States  tir  hy  any  State,  Territorial,  or  local  taxing  authority :  except  that 
any  real  properi\-  and  any  tangible  personal  property  of  such  Federal  credit 
unions  shall  be  subject  to  Federal,  State,  Terriloriat,  and  local  taxation  to 
the  same  extent  as  other  similar  property  is  taxed.  Nothing  herein  ctintaitted 
shall  /Trtvof  Iwldiitf/s  in  any  Federal  credit  iinivn  organised  hereunder  from 
beiiij/  included  in  the  valuation  of  th^  personal  (iroperty  of  the  oii.inrrs  or 
holders  thereof  in  assessing  taxes  imposed  by  authority  of  the  State  or  polit- 
ical sutxiivisiiin  thereof  in  which  the  Federal  credit  union  is  located :  Pro- 
vide<l,  however,  that  the  duty  or  burden  of  collecting  or  enforcing  the  i>ay- 
nient  of  such  tax  shall  not  he  imposed  upon  any  such  Federal  credit  union 
and  the  tax  shall  not  exceed  the  rate  of  taxes  imixisetl  upon  holdings  in  do- 
mestic credit  unions." 

It  is  apparent  fronj  the  language  of  the  foregoing  Act  that  the  credit  union 
itself  is  not  taxable  but  that  the  holders  of  membership  in  any  Federal  credit 
union  are  taxable  in  accordance  with  the  language  of  the  Act,  which  means 
that  both  State  and  Federal  holders  of  memberships  in  credit  unions  are 
subject  to  an  intangible  tax,  and  both  are  taxable  under  Oass  C  of  the 
Intaugilde  Tax  Act, 

December  5,   1940— O-1007. 

TANABILITV  OF  TRUST   WHERE  ONE  OF  TRUSTEES   IS  A 
NONRESIDENT  OF   THIS   STATE 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  fourth  in  which  you  state : 

"The  -Atlantic  National  Bank  filed  an  intangible  tax  return  as  trustee 
under  llie  will  of  Henry  E.  Bemis,  and  assessment  was  made  accordinRly. 

"I  am  today  iti  receipt  of  a  letter  from  the  Honorable  Scott  M.  Loftin. 
stating  that  he.  the  bauk  and  Mr.  Henry  L.  Bemis  of  .Ardmore,  Pennsyl- 
vania, are  the  trustees  under  the  will — and  that  inasmuch  as  one  of  the 
trustees  resides  in  Pennsylvania,  an  assessment  should  be  made  only  against 
two-thirds  of  the  value  of  the  intangibles.  He  has  offered  his  check  in 
settlement  on  this  basis,  aiid  the  Tax  Collector  is  holding  it  up,  pending  an 
opinion  from  you.    Will  you  kindly  write  me  as  promptly  as  possible  about  it." 

You  do  not  state  in  your  letter  whether  or  not  the  corporeal  custody  of 
the  securities  of  the  trust  is  maintained  bj'  the  resident  trustees  of  the  State 
of  Florida.  If  this  is  the  case,  then  the  whole  trust  should  lie  taxed  in  this 
State,  but   if  part  of  the   securities   are  held   in   another    State  by   a   non- 
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resident  trustee,  then  1  think  this  Stale  could  only  tax  two-thtrtis  of  the  entire 
trust.      Sec   Cooky  on  Taxation.     Vol.   2,   Fourth    Edition,   page    10S2: 

"If  there  arc  two  or  more  trustees,  and  part  of  thuni  reside  in  one  stale 
and  part  in  anotlier  state,  the  general  rule  is  that  the  assesimcnt  of  the 
property  should  be  apportioned  among  them  according  lo  the  relative  number 
in  the  taxing  state,  in  the  absence  of  any  statute  tu  the  contrary.  But  when 
there  arc  several  trustees,  one  o(  whom  is  domiciled  in  the  state  of  origin 
of  the  trust,  and  the  corporeal  ens  tody  of  the  securities  of  the  trust  is  with 
tliat  tntstee  at  his  domicile,  and  the  title  of  the  trustees  is  joint  and  their 
ptiwers  must  be  exercised  as  a  unit,  there  is  no  such  severable  ownership  in 
one  trustee  resident  outside  the  state  where  the  trust  was  created,  as  makes  him 
subject  to  taxation,  untras  so  provided  by  statute." 

Sec  also  Xewcomb  v.  Paige,  113  N.  E.  4S8, 
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June  10,  1039— 0-54-1. 

CLASSIFICATION  AND  DEFtNITTON  OF  "TRUCKS'— WEIGHT  OF 
"FIFTH-VVHFFX"— SFCTIONS  1280  C.  G.  L.  AND 
1285  (14)  C.  G.  L..  SUPPLEMENT 

Dear  Sir,- 

This  is  in  reply  to  .vour  tetter  of  June  2nd,  in  whicli  >ou  enclose  a  letter 
from  Mr.  John  A.  Ebel,  of  the  Florida  Trucking  Assiociatinn,  Inc. 

Vou  refitiest  my  opinion  as  to  whether  the  "fifth-wheel"'  used  on  a  tractor- 
Iraik-r  comhination  vehicle  should  lie  itichuled  for  license  tax  purposes  in  the 
weight  of  the  tractor  or  the  weight  of  the  trailer.  The  "tifth-uhecl"  is  the 
mechanical  device  employed  for  the  purpose  of  cuonecting  together  tlie  tractiir 
and  trailer  and  weighs  approximately  300  poiimls.  It  very  often  happens 
that  the  weight  of  this  "tifth-wheel"  will  hv  sufficient  to  take  a  truck  om  of 
the  classifrcation  known  as  the  "GFtl  Series"  at  $1.00  per  100  pounds,  into 
the  "HFH  Sericii"  at  $1.75  per  100  pounds. 

You  further  state  that  in  the  past,  the  ruling  of  your  depart uicnt  has 
heen  that  the  weight  of  the  "lifth- wheel"  is  added  to  that  of  the  tractor  iti 
computing  the  license  tax  theretiti. 

Under  section  li85  041  Compiled  General  Laws  of  Florida,  Permanent 
Supplement,  you  have  broad  adniinistrative  (Kscretion  with  regard  to  deter- 
mining classification  of  motor  vehicles  for  license  tax  purposes.  Section  1285 
(14)  reads  as  follows: 

"(14 1  The  State  motor  vehicle  commissioner  shall  have  authority  to 
determine  the  classihcatioti  of,  and  the  amount  of  tax  due  on  any  motor 
vehicle  retjuired  to  he  registered  under  the  laws  of  Florida,  and  shall  have 
auihiirity  and  power  to  fix,  determine  and  assess  the  amount  of  registration 
or  reregistration  fees  ansl  taxes  to  he  paid  for  registration,  re  registration  and 
license  thereof  and  his  determination  when  made  and  certified  to  in  writing 
shall  he  prima  facie  evidence  of  the  validity,  regularity  and  propriety  thereof 
and  of  the  lialiility  of  the  motor  vehicles  involved  therein  to  classification  and 
tax  so  determined,  lixed  and  assessed.  No  such  determination  when  made  by 
the  State  motor  vehicle  commissioner  shall  t>e  disregarded  or  set  aside  in  any 
court,  except  when   clearly  shown   to  he  unwarranted   in  law   or  in   fact." 

My  attention  is  called  to  the  opinion  of  the  late  Honorable  Gary  D. 
l.andis,  as  Attorney,  under  date  of  January  22,  1938,  in  which  he  refers  to 
the  definition  of  "net  weight"  contained  in  Section  1285,  Compiled  General 
Laws,  Permanent  Supplement.  The  tjucstion  presented  to  the  .Attorney  Gen- 
eral in  that  instance  was  whether  the  weight  of  gas.  oil  and  water  was 
to  lie  ctmipiited  in  determining  the  amount  of  tax  payable.  The  Attorney 
General  correctly  concluded  that  the  statutory  definition  of  "net  weight" 
did   not  include  the  weight  of   gas,  oil  and    water.    The  question  there  pre- 
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sentcd  was  essentially  different  from  the  problem  with  which  we  are  now 
dealing. 

To  begin  with,  it  is  essential  that  we  consider  the  detlnition  of  the  w«nl 
"truck"  set  forth  in  Section  1280  C.  G,  L.,  as  foliows : 

"  'Trucks'  as  defined  in  this  Chapter  shall  include  any  motor  vehicle 
designed  or  used  principally  for  carrying  things  other  than  passtiigtrs  anil 
includes  a  motor  vehicle  to  which  has  licen  added  a  i-aliinet  hnx.,  jilatt'nnn. 
rack  or  other  etiiiipment  for  the  purpose  of  carrying  merchandise  other  than 
the  person  or  effects  of  the  passengers.  Also  any  mi  it  coiifistiitij  of  trad  or 
aiid  trailer  so  cotuilructed  as  to  haul  merchandise  or  loads  otiwr  than  perxouf." 
4  Italics  ours.)  See  also  the  opinion  of  the  Supreme  Court  of  Morida.  in  ihc 
case  of  Hart  \\  Srinson,  185  So.  139,  in  which  (he  Court  stated: 

"However,  if  a  unit  of  tractor  and  trailer,  or  a  tractor,  is  so  constructed 
and  used  to  haul  merchandise  or  loads  other  than  persons,  then  it  liecontes 
a  truck,  and  it  is  subject  to  the  license  provisions  of  the  statute." 

It  would  seem  from  Section  1280,  C.  G,  L..  and  froni  the  ripinion  of  th* 
Supreme  Court  of  Florida,  in  the  case  of  Hart  v.  Stinsoii,  thai  your  lojai 
"authority  would  even  extend  so  far  as  to  authorize  you  to  lax  a  tractor  and 
trailer  a.«j  though  tliey  both  constituted  one  vehicle.  In  the  event  you  should 
adopt  this  construction,  then  the  entire  weight  of  the  tractor,  the  trailer,  and 
the  "fifth -wheel"  could  be  included  and  taxed  as  a  single  vehicle  in  tlte 
"HFH  Series." 

Since  you  are  specitkally  authorized  under  Section  1^5  tl4}  Ctimpilcd 
General  Laws,  Permanent  Supplement,  to  determine  the  classit'ication  atuJ 
amount  of  tax  due  on  any  motor  vehicle,  certainty  a  determination  by  you 
that  the  "fifth- wheel"  tan  be  added  to  the  weight  of  the  tractor  is  not  er- 
roneous, particularly  in  view  of  the  fact  that  under  the  statutory  definition  of 
a  "truck,"  you  would  even  l)e  authorized  to  add  also  the  weight  of  the  trailer. 

July  20.  W39— 0-4«7. 
NO  AUTHORITY  TO  ISSUE  A  LICENSE  FOR  A  HALF  YEAR 
Dear  Sir: 

1  am  in  receipt  of  your  letter  of  the  19th,  in  which  you  rctiitcsl  my  opinion 

as  to  whether  or  not  you  have  authority  to  issue  a  licen-ie  under  Chapter 
l/'992.  Laws  of  Florida,  1937,  for  a  half  year.  I  have  examined  the  above 
Act  and  do  not  tind  any  provision  therein  for  pro- rating  licenses  under  the 
Act.  In  the  absence  of  such  a  provision,  I  do  not  believe  that  you  have 
authority  to  issue  a  license  for  a  half  year.  See  37  C.  J.  iSO,  where  the  ful- 
lowing  is   found  : 

"In  the  absence  of  a  provision  for  a  pro-rata  license  a  person  taking  out 
a  license  must  pay  the  full  amount  prcscril>cd  even  though  lie  takes  out  his 
license  after  the  l>eginning  of  the  license  year  or  discoiuin  tes  his  Inisiue^s 
lie  fore  the  expiration  of  such  year." 


t6.L— 
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See  also  McCture  v.  State.  88  So.  35 :  Dohs  v.  Holme.  189  N.  W.  418. 

Yau  call  my  atlention  to  Section  4  of  Chapter  18011,  Acts  of  1937.  which 
provides  for  a  jiTO-rata  issuance  of  licenses  under  that  .\ct.  This  section  of 
the  Act  only  deals  with  licenses  issued  under  the  provisions  of  that  Act  and 
cannot  lie  construed  to  refer  to  a  license  issued  under  the  Insecticide  Law. 

The  fiscal  year  under  the  Insecticide  l^vi  hegins  on  the  Isl  of  January 
and  closes  with  the  31st  of  Decemher  of  each  year,  while  under  the  General 
License  Lavv.  it  begins  on  the  1st  of  October  of  each  year.  Xo  part  of  tlie 
Insecticide  Law  is  repealed  by  Chapter  18011,  which  specitically  provides  in 
Section  39 ; 

"That  noFtiiing  herein  shall  be  construed  to  repeal  any  license  tax  now 
imposed  by   law   and   not  specifically   reiiealetl   hereby," 

July  2B,  1939— O- 500. 

DRIVERS-  LICENSE— WHEN  REPRESENTATIVES  OF  FOREIGN 
COUNTRIES  F.XEMPT? 

Dear  Sir: 

>  * 

In  your  letter  of  the  24th  instant  you  ask  to  he  advised  whether  repre- 
sentatives of  foreign  countries  should  he  granted  exemptions  from  the  require- 
ment for  licenses  under  Chapter  19551,  Laws  of  Florida,  .\cts  of  1939. 

Section  1 5  of  the  .\ct  provides ; 

"No  person,  except  as  hereinafter  expressly  exempted,  shall  drive  any 
motor  vehicle  upon  a  highway  in  this  State  unless  such  person  has  a  valid 
license  as  an  operator  or  chauffeur  under  the  provisions  of  this  Act." 

The  exemptions  referred  to  in  Section  15  are  enumerated  in  Section  16  of 
the  Act.  Paragraph  numbered  3  of  Section  16  of  the  Act  exempts  from  the 
requirement  of  an  operator's  license  a  "non-resident  who  is  at  least  16  years 
of  age  and  who  has  in  his  immediate  possession  a  valid  operator's  license 
issued  to  him  in  his  home  state  or  country  •  *  *  ."  "Xon-resident"  is  defined 
in  Section  13  as  "every  person  who  is  not  a  resident  of  this  State." 

As  to  an  Act  all-incUisive  in  the  scope  of  its  application,  except  as  to 
exemptions  expressly  provided  for  and  enumerated,  the  rule  of  construction 
is  that  nothing  is  to  be  exempt  other  than  those  expressly  enumerated  therein. 
Under  this  rule  of  construction  the  representatives  of  foreign  countries  are 
not  exempt  from  the  license  requirements  of  Oiapter  19551,  .\ets  of  1939, 
unless,  of  course,  thej'  have  a  valid  operator's  license  issued  to  them  in  their 
own  coontry. 
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March   14.   19J9— 0-96. 
rnXKRANT   PHOTOGEAPHERS— CH,   18011,   SRC,  6 
Dear  Sir: 

In  response  to  your  letter  of  Marcli  10  intiuiring  as  to  whtthcr  or  mrt  $10 
for  the  State  and  $5  for  the  county  is  the  proper  license  to  charge  a  person 
for  the  privilege  of  soliciting  orders  and  taking  pictures  in  the  Slate  of 
Florida,  as  prescribed  by  Section  6  of  Chapter  18011.  Laws  of  Klorida,  Acts 
of  1937,  1  would  state  that  I  do  not  Bnd  any  specilie  provision  of  ihe  law 
fixing  the  license  fees  of  such  photographers,  Section  1228.  Compiled  (Jencral 
Laws,  1927,  having  been  repealed  hy  the  alfove  mentioned  1W7  law. 

However,  I  do  find  that  on  November  5tli,  1938,  the  Cotttptroller's  Ofiice 
issued  an  administrative  construction  of  Section  6  of  the  above  Act  which 
places  phot<}graphers  under  said  Section.  1  am  attaching  a  copy  of  said  opin- 
ion for  your  information.  The  tirst  paragraph  of  Section  6  of  this  Act  is 
as  follows: 

"Every  person  engaged  in  any  business,  as  owner,  agent,  or  otherwise, 
the  principal  function  of  which  is  the  performance  of  some  service  for  the 
public  in  return  fur  a  consideration,  shall  for  each  place  of  business  pay  a 
license  tax  of  $10.00,  plus  one  dollar  for  each  person  in  excess  of  five  persons 
employed  thereat ;  provided,  said   license  shall  not  exceed  $50.00." 

I  am  informed  by  the  Comptroller's  Office  that  since  their  construction  of 
this  Act,  it  has  worked  exceedingly  well  throughout  the  State  of  Florida. 

From  my  examination  of  the  Act  and  with  the  principal  rule  in  mind 
that  administrative  construction  is  entitled  to  great  weight,  I  am  of  the  o[)iniun 
that  mider  the  circumstances  mentioned  in  your  letter,  the  proper  license  fee 
is  $10.00  for  the  State  and  ?S.0O  for  the  County .  plus  the  officer's  fee  for 
issuing  the  license  and  al.w  any  additional  amount  for  any  i»crson  over  five 
which  would  be  at  the  rate  of  $1.50  per  i*erson. 

Januarj   18,  1939—0-27, 
TRACTORS  AND  TRAILERS,  WHEN   SUBJECT  TO 
Dear  Sir: 

There  has  been  considerable  controversy  in  regard  to  whether  or  not 
tractors,  and  tractors  with  trailer:,  are  subject  to  the  licensing  provisions  of 
the  Motor  Vehicle  License  .^ct.  This  question  was  passed  on  by  ihe  Supreme 
Court  of  Florida  in  the  case  of  A.  L.  Hart  v.  J.  C.  M.  Stinson  (not  yet 
reported. ) 

The  following  is  from  the  opinicm  of  the  Supreme  Court  in  that  case: 

"However,  if  a  unit  of  tractor  and  trailer,  or  a  tractor,  is  so  constructed 

and  used  to  haul  merchandise  or  loads  other  than  persons,  that  it  becomes  a 
truck,  it  is  subject  to  the  license  provision  of  tlw  statute.     I  f  it  be  shown  at 
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a  trial  that  each  shcIi  tractor,  or  tractor  and  trailer,  was  licing  operated  on 
llie  highways  merely  as  a  means  of  passage  to  and  from  a  field,  orchard  or 
other  place  where  the  tractors  or  tractor  and  trailer,  and  their  hwds,  if  any, 
were  to  Ix  used  for  present  ciirreui  agricultural ,  horticultural  or  other  crop 
producing  purposes,  and  the  public  highways  were  not  licing  used  hj  such 
tractors  or  trailers  for  distinct  motor  vehicle  or  trailer  transportation  pur- 
poses, but  the  highways  were  merely  used  for  very  short  distances  in  jiassing 
to  and  from  the  owner's  home  or  farm  or  grove  or  orchard  headtjuarters  to 
such  farm,  grove  or  orcliard  or  other  place  of  production,  the  tractor  or 
trailer  and  load  to  be  there  used  by  or  for  the  owner  in  his  crop  productions, 
then  in  siteh  cases  the  intendments  of  the  statute  as  nuw  frafiied  may  not  be 
thereby  violated  if  such  use  is  not  undidy  injurious  to  the  roadway  or  danger- 
ous to  the  lawful  users  of  the  highways.'* 

It  is  apparent  from  the  opinion  of  the  Supreme  Court  alwve  referred  to 
that  whether  or  not  a  tractor  or  tractor  with  trailer  is  subject  to  the  tax 
depends  upon  two  elements— ( 1 )  the  filaic  where  the  tractor  or  tractor  with 
trailer  ts  lieins;  operated;  and  f2)  the  iialiir{-  of  the  !i>ad,  if  any,  lieing  trans- 
ported. For  the  guidance  of  your  inspectors  in  enforcing  the  Motor  Vehicle 
License  Act  with  regarrt  to  tractors  and  traclors  with  trailers  it  is  my  opinion 
that  under  the  decision  of  the  Supreme  Court  in  the  Hart  case  (-supra  I  there' 
is  no  motor  vehicle  ta.";   liability  in  the   following  instances: 

1.  When  the  tractor,  or  tractor  with  trailer,  is  operated  on  a  public  high- 
way for  a  .thort  distance  on  a  direct  route  l>etween  the  owner's  hon'e  or  farm 
headrjiiarters,  as  the  ease  may  l>e.  and  his  grove,  orchard  or  other  place  of 
pro<lnctioii,  or  uii  a  direct  route  fronr  one  field,  orchard  or  grove  of  the  owner 
to  another  such  field,  orchard  or  grove. 

2.  When  the  tractor,  or  tractor  with  trailer,  is  operated  in  the  places  out- 
lined in  paragraph  numbered  I  and  loaded  with  materials,  supplies  or  imple- 
nients  intended  to  he  used  for  present  current  agriculturat,  horticultural  or 
other  crop  producing  [iiirljoses. 

If  one  of  your  inspectors  should  tind  a  tractor  or  tractor  with  trailer 
transporting  other  ttian  the  agricultural  materials,  etc.,  hereinabove  referred 
to,  or  if  he  shoidd  find  a  tractor  or  tractor  with  trailer  haulin^f  any  materials 
whatsoever  ofT  tiie  route  hereinabove  outlined,  the  presumption  would  he  that 
a  motor  vehicle  license  is  required. 

July    19,   IW'J— 0-481. 
HOTELS  REQLIRED  TO  PAV  ADDITIONAi. 
Dear  Sir: 

I  am  in  receiitt  of  vour  letter  of  the  I8th,  in  whicli  you  inqttire  as  follows: 

"J  will  appreciate  tt  if  you  will  advise  me  if  hotels  have  to  pay  additional 
occupational  license  tax.  for  operating  dining  rooms  condnnetl  with  European 
plan  hotels." 
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Section  12  of  Chapter  16042.  Laws  of  Florida.  1*)J3.  provitles  in  part  as 
follows : 

"Whert  any  restaurant,  Uitich  or  sandwich  stand  ur  cannttr  applies  for 
license  after  April  1st  of  any  year,  the  fee  charged  for  such  license  shall  be 
one-half  the  annual  rate.  However,  wliere  said  tiusiness  was  snhject  Ui  li- 
cense prior  to  April  1st,  no  such  fractional  rate  sliall  Ik:  alliiwerl;  /'nntfW, 
that  any  httlct  of  inorf  than  iiixnty  raoms  mperautii)  a  diniiiit  rofiiti.  tnffee  shp/< 
or  lunch  counter  shall  be  ratuircd  to  pay  ihc  above  restaurani  jet's  for  each 
such  /ilace  hi  addition  to  the  hotel  license  fee:  Prov  ided,  that  all  rcslaiiranls 
lunch  or  sandwich  stands  or  counters  or  other  structure,'?  in  course  •■>{  con- 
struction shall  he  std>ject  lo  and  required  to  pay  the  same  schedule  of  Ucpnsr 
fees  for  inspection  during  construction  as  tliey  are  reciuircd  lo  pay  herein  for 
inspection  when  in  oi)«ration  as  such." 

It  is  tlierefore  my  opinion  that  if  an  hotel  has  more  rliaii  twenty  rooms 

and  operates  a  din  inn  room  on  the  [European  or  .American  id  an,  that  it  has  tu 
pay  an  additiotml  occupational   license  tax   for  o|)erattng  a  restaurant. 

Jidy  IJ,  19J9— 1>-472, 

SPECIAL  TAX  REQUIRED  TO  HUKT  UEER 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  July  5th. 

In  my    opinion,  you    are    correct    in  ru litis    that  persons    htntting  deer 

pursuant  to  the  provisions  of  House  Bill  1485,  Acts  of  1959,  must  have  a 
regular  hunting  license,  as  well  as  the  special  hcense  provided  for  in  Section 
8  of  that  Act.  The  proceeds  from  the  sale  of  the  special  license  missl  tie  used 
in  restocking  tlie  area  with  tick-free  deer.  It  is  an  additional  license  for  the 
adciitional  privilege  of  hunting  out  of  the  regular  season,  and  docs  not  take 
the  place  of  the  regular  license  required   by  general  law. 

It  is  my  further  opinion,  however,  that  regtilar  agents  of  the  Live  Stock 
Sanitary  Board,  in  carrj'ing  out  their  lawful  duties,  arc  not  required  to  have 
any  hunting  license.  To  retjuire  them  to  have  licenses  would,  in  effect,  attiount 
to  the  taxation  of  one  governmental  dei»artmeut  of  the  State  hy  another. 

.\ugtist  11.  1959— 0-529, 

DRIVERS'    LICENSES  — EMPLOYEES    l-OREST    SERVICE   AND 

CIVILIAN  CONSERVATION  CORPS—  REQUIRED  TO 

PAY  UNDER  CHAPTER  195S1.  ACTS  OF  19J9 

Dmr  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  August  lOth  asking  me 
to  advise  you  if  in  my  opinion  employees  of  the  Forest  Service  and  eitrollees 
of  the  Civilian  Conservation  CoriJS,  are  exempt  front  the  driver's  license  fee 
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provided  for  in  ihe  Driver's  Licenst  Law.  You  state  tKal  your  attention  has 
been  eatled  to  Section  16,  parasrajjli  1,  exenipting  Array.  Navy  and  Marine 
Corps  of  the  L'nited  States  cnrollees. 

In  reply  I  wish  to  advise  that  I  have  read  carefully  the  entire  Act  above 
referred  to  and  1  find  no  pnwision  with  reference  in  exemptions  other  than 
the  one  yotj  refer  to,  i.  e, :  paragraph  1  of  Section  16,  and  it  certainly  cotilcl 
not  be  said  that  cither  the  empIo)ces  of  the  Forest  Service  or  cnrollees  of  the 
Civilian  Conservation  Corps  are  in  the  service  of  the  Army,  Kavy  or  Marine 
Corps  of  the  L'nited   Stales. 

Therefore,  since  there  is  no  exemption  set  forth  in  this  Statute,  you,  as 
Administrative  Officer,  should  carry  out  its  terms  ais  written  until  some  court 
having  jurisdiction  of  the  subject  matter  has  determined  the  matter  to  the 
contrary. 

Augnst  18.  1 939— 0-544. 

HOTELS  MUST   PAY    OCCL'PATIOX.^L    TAX    IN    ADDITION  TO 
LICENSE  TAX  L\l POSED  BY  HOTEL  COMMISSION  ACT 

Dear  Sir: 

i 

This  will  acknowledge  receipt  of  your  letter  of  .August  17th  stating  that 
complaints  have  reached  joit  that  in  some  counties  the  authorities  are  at- 
temjiling  to  impose  on  the  European  plan  hotels  a  tax  under  Section  5  of 
Chapter  18011,  Laws  of  Florida,  1937,  Yon  state  further  that  yon  understand 
this  is  a  chain  store  tax.  You  ask  me  to  give  you  an  opinion  as  to  whether 
or  not  hotels  operatiuR  under  the  European  plan  are  required  to  pay  an  ad- 
ditional tax  in  addition  to  the  license  tax  imposed  by  Section  12,  Chapter 
16042.  Laws  of  Florida  of  1933, 

In  reply  I  wish  to  advise  that  Chapter  ISOll.  I.aws  of  Rorida  of  19J7, 
is  not  a  chain  store  tax.  It  is  a  general  occupational  tax  act  and  it  levies  a 
lax  upon  all   forms  of  business  and  particularly  hotels  under  Section  21. 

Chapter  INMi.  Laws  of  Florida  of  1933,  is  the  Act  providing  for  the 
Hotel  Comniission,  and  the  purpose  of  the  tax  levied  tbcre  is  entirely  different 
from  the  general  occupational  tax  act. 

Therefore,  1  am  of  the  opinion  that  hotels  should  he  required  to  pay  the 
tax  levied  under  Chapter  18011,  Laws  of  Florida  of  1937. 

August  26.  1939—0-551. 

MOTOR  VEHICLES— CO XST RUCTION  OF  CHAPTER  17398. 
ACTS  OF  1935 

Ontr  Sir: 

This  is  in  reply  to  your  request  for  an  opinion  as  to  whether  or  not 
Chapter  17398  is  still  applicable  to  Highlands  County  with  respect  to  the 
handling  of  automobile  license  tags. 
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That  Act  is  a  poptdation  measure  applying  to  counties  having  a  population 
between  9000  and  9300  according  to  the  Federal  Cenws  of  /WO,  and  applied  to 
i^ighlands  County.  Vou  will  note  that  the  population  restriction  is  not 
amlinlatory,  hut  is  determined  hv  the  1930  census.  I  am,  therefore,  of  the 
opinion  that  the  applicabiltty  of  the  Act  to  Highlands  Coiuity  was  not  altered 
hy  the  1935  cetisus,  which  listed  Highlands  County's  population  as  in  excess 
of  10,000, 

Septemlicr  14.  1939—0-471-2. 

FLORIDA  URIVERS'  LICENSE  LAW— CONSTRUCTION  OF  SECTION 

13  t  G>  OF  CHAPTER  I9SS1,  ACTS  OF  1939— NECESSITY 

FOR    CHAUFFEURS'    LICENSES 

Dcitr  Sir: 

You  request  my  opinion  concerning  the  general  principles  which  should 
determine  whether  a  person  should  obtain  a  chauffeur's  license  rather  than  an 
operator's  license,  under  the  provisions  of  Chapter  19351,  Laws  of  Florida, 
Acts  of  1939. 

The  following  are  the  dchnitions  of  "Operator"  and  "Chatiflfeur"  con- 
tained in  Section  13  of  that  Act : 

"(f)  Operator — Every  person,  other  than  a  chauffeur,  who  is  in  acutal 
physical  control  of  a  motor  vehicle  upon  a  highway. 

"(g)  Chauffeur. — Every  person  who  is  c»il'loyed  for  the  f<riucipal 
/•ur/iose  of  operating  a  motor  vehicle  and  every  person  who  drives  a  moti>r 
vehicle  while  in  use  as  a  public  or  common  carrier  of  persons  or  property." 
(Italics  ours.) 

Antong  the  many  questions  whi<A  have  arisen  are  the  following: 

1.  Do  municipa!  employees  hired  to  drive  garbage  trucks,  water  dejtari- 

ment  trucks,  gas  department  trucks,  or  other  trucks  and  vehicles  used  in 
carrying  on  various  municipal  activities,  have  to  obtain  chauffeurs'  licenses  as 
distinguished  from  operators'  licenses? 

2.  Do  employees  of  any  private  corporation  hired  for  the  principal  pur- 
pose of  driving  trucks  or  other  motor  vehicles  have  to  have  chauffeurs'  li- 
censes as  distinguished  from  operators'  licenses? 

3.  Are  policemen  or  firemen  operating  police  cars  and  fire  trucks  inddettt 
to  their  duties,  re<]iiired  to  have  chauffeurs'  licenses  ? 

4.  Are  persons  whose  duties  include  the  operation  of  motor  vehicles  of 
their  employer,  but  who  are  not  hired  for  the  principal  purpose  of  operating 
such  motor  vehicles,  required  to  have  chauffeurs'  licenses" 

The  above  questions  and  many  others  must  be  answered  hy  deterntining, 
in  any  given  case,  whether  the  person  operating  the  motor  vehicle  is  etiii<fo\x4 
for  the  firincifa!  f^rpose  of  operating  the  motor  vehicle.  1 1  would  be  my 
Opinion  that  municipal  employees  or  employees  in  a  private  industry,  hired  as 
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truck  drivers  to  convey  persons  and  property  from  place  to  place,  mvist  have 
cliauffeiirs'  licenses.  On  the  other  hand,  policemen  who  are  hired  for  the 
l^rincipal  purpose  of  enforcing  the  penal  laws,  and  I'irenien  who  are  hired  for 
the  principal  purpose  of  preventing  and  extinguishing  fires,  would  not  he  re- 
el uired  to  have  chauffeurs'  licenses  merely  by  reason  of  the  fact  that  their 
employment  contemplates  tlie  operation  of  motor  vehicles  tu  accomplish  the 
ptiiicipal  purposes  of  such  employment. 

In  each  ease,  the  principle  which  determines  whether  a  chattffeur's  license 
tnust  Ife  obtained  is  whether  the  iierson  is  hired  principally  as  a  driver  of  a 
motor  \-ehicle.  If  that  is  the  principal  purpose  of  his  employment,  he  must 
obtain  a  chauffeur's  license.  If,  on  the  other  liand,  a  person  is  hired  for  the 
principal  purpose  of  doing  something  other  than  driving,  but  is  required  to 
drive  a  motor  veiiicle  in  the  course  of  such  employment,  he  is  not  required 
to  have  a  chauffeur's  license. 

September  13.  1939.— 0-471-1, 

FLORIDA  DRIVERS'  LICENSE  l..^\V— SPECi.AL  CHAUFFEURS' 

LICENSES  FOR  PERSONS  BETWEEN  18  AND  21 

YEARS  OF  AGE  MAY  BE  ISSUED 

Dear  Sir: 

This  is  in  reply  to  ymir  letter  of  Septeml>er  13,  which  reads  in  part  as 
lollows : 

"In  your  opinion  could  a  special  chauffeur's  license  be  issued  to  a  person 
over  eighteen  and  under  twenty-one  years  of  age  to  operate  a  school  l)us,  I 
am  being  called  upon  hy  the  County  Judges  for  information  on  this  subject 
and  if  it  is  jtossihle  for  you  to  gi*'e  me  an  early  opinion  in  the  matter,  it  will 
help  us  in  getting  the  licenses  issued," 

Subsection  (a)  of  Section  18  of  Chapter  19S51,  Acts  of  1939,  reads  a^ 
follows : 

■'(a)  Xo  />i-rjf(f)i  icho  u  uiuicr  the  age  of  21  vi'or.r  shall  drive  any  motor 
tvkiclf  while  in  use  as  a  school  bvs  for  the  transportation  of  pupils  to  or 
from  school,  nor  any  motor  vehicle  while  in  use  as  a  public  or  commoti^  carrier 
of  persons  or  property,  nor  in  either  event  witit  he  has  been  licensed  as  a 
ctxiuffiTur  and  received  a  Special  clHsuffenr'i  license."     ( Italics  ottrs.) 

The  pTO%'is]0ns  of  Stibseclion  (a)  of  Section  18  arc  not  as  clear  as  the.v 
coatd  be.  A  considerable  controversy  has  arisen  concerning  the  proper  con- 
struction of  such  provisions.  The  contention  has  been  made  that  they  should 
lie  so  constructed  as  to  prohibit  persons  under  the  age  of  21  years  from 
driving  school  buses  and  public  carriers  and  retjuiring  alt  drivers  of  such 
motor  vehicles  to  obtain  both  chauffeurs'  and  special  chauffeurs'  licenses.  At 
first  gtauee.  such  a  construction  seems  to  be  well  {oun<led,  but  a  careful 
analysis  of  the  statutory  provisions  will  reveal  that  it  is  not  tenable.  The 
requirement  of  a  "special  chauffeur's  license"  relates  to  a  person  "who  is  utvder 
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the  age  of  2\  years"  This  is  readily  apparent  when  we  siiUstilute  for  the 
pronoun  "he"  following  the  word  "until"  the  noun  to  which  the  pronoun  '1)c" 
relates.  That  noun  is  "])ersoii"  which  is  nioditied  and  limited  hy  tl»e  words, 
"who  fs  under  the  age  of  21  years."  After  making  this  suhstitiition.  the  pro- 
visions of  the  law  would  read  as  follows:  "No  person  who  is  under  the  age 
of  21  years  shall  drive  any  inolor  vehicle  while  in  use  as  a  sch(«!  Iius  (or  (he 
transportation  of  pupils  lo  or  from  school,  nor  any  motor  vehicle  while  in  use 
3S  3  public  or  cotnmon  carrier  of  persons  or  properly,  nor  In  either  e\'ctit 
until  (such  person  who  is  under  the  age  of  21  years)  has  liccn  licensed  as  a 
chauffeur  and  recei\*ed  a  special  chauffeur's  license," 

Since  chaulTeurs'  licenses  cannot  be  issued  under  the  provisions  of  Sec- 
tion 17  of  the  Aoi  to  persons  under  the  age  of  18.  it  would  follow  that  iierstms 
over  the  age  of  18  years  and  under  21  years  arc  authorized  to  operate  school 
busses  under  chauffeurs'  licenses  and  special  ehanflfeurs'  licenses,  as  prescrilied 
in  Section  18  of  the  Act, 

Octolier  4,  1930— 0-27. 

MOTOR  VEHICLES— CrRCU.\ISTANCES  UNDER  WHICH  TR.^CTOR? 

AND  TRACTORS  WITH  TRAILERS  .-VRE  SURJECT  UNDER 

SECTION  1280  C  G.  L.— SECTION  1281.  C,  G.  L.  SUl'P. 

Ditir  Sir: 

This  will  supplement  my  opinions  to  you  under  dates  of  January  18,  19^, 
ajid  February  21,  1939,  respectively. 

The  enforcemetit  of  the  motor  vehicle  licensing  statutes,  with  regard  to 
farm  tractors  that  are  used  for  motor  vehicle  purposes,  has  been  attended  by 
considerable  confusion. 

In  my  opinion  dated  January  18,  1935,  I  enumerated  the  instances  in 
which  there  is  no  motor  vehicle  tax  liability.  The  principle  underlying  that 
opinion,  as  well  as  the  opinion  of  the  Supreme  Court  in  the  ease  of  Hart  v. 
Stinson,  185  So,  139,  is  that  under  ordinary  circumstances  a  farm  tractor  is 
not  a  motor  vehicle.  Under  unusual  circumstances,  however,  it  would  be 
susceptible  of  usage  as  a  motor  vehicle  and,  when  so  used,  should  be  ta.ved 
as  a  motor  vehicle. 

Before    stopping   a.   farm   tractor  and   making  an   arrest,  your   inspectors 

need  ascertain  either  of  two  things:     first,  whether  the  tractor  or  trartor  with 

trailer  is  transp'jrting  other  than  agricultural  materials,  or,  second,  whether  it 

is  travelling  on  the  highways  other  than  on  a  route  from  a  farm,  grove,  farm 

or  grove  headquarters,  or  fann  home,  to  a  farm,  grove,  farm  or  grove  head- 

(juarters,  or  farm  home. 
.' 
I    find,    upon    investigation,    that   the    mere    fact    that   a    farm    tractor    is 

operated  by  a  co-operative    or  coniniercial  grove-tending    oi»erator  dfies  Mot 

necessarily  mean  that  the  tractor  uses  the  highways  excessively.    That  piirtiim 

of   my  opinion  dated   February  21,    1939,   indicating  that  the  ownership  of  a 
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farm  tractor  bi-  such  a  co-operative  or  commercial  operator  makes  the  tractor 
subject  to  motor  vehicle  license  tax  is,  therefore,  expressly  overruled. 

October  6,  1939— 0-471-J. 

LICENSE  TAX— DRIVERS  LI C EX SE— EMPLOYEES   OF  FEDERAL 
GOVERN'MENT    NOT    REQUIRED    TO    HAVE    UNDER 
CHAPTER  19551,  IN  ORDER  TO  DRIVE  GOV- 
ERNMENT-OWNED VEHICLES 

Dear  Sir: 

\"ou  request  my  opinion  as  to  whether  oi«rators  of  vehicles  owned  by  the 
Federal  Government  must,  in  order  to  drive  such  vehicles,  obtain  a  license 
under  the  provisions  of  Chapter  19SS1,  Laws  of  Florida,  Acts  of  1939,  known 
as  the  Florida  Drivers'  License  Law. 

I  find  that  this  question  has  Iieen  answered  by  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Johnson  v.  State  of  Maryland,  254  U.  S.  SI. 

It  was  decided  in  that  case  that  a  law  of  a  State  penalizing  those  who 
operate  motor  trucks  on  highwavs  without  having  obtained  licenses  based  on 
examination  of  competency  and  payment  of  a  fee,  can  not  constitutionallj 
apply  to  an  employee  of  the  Post  Office  Department  while  engaged  in  driving 
a  government  motor-truck  over  a  post-road  in  the  performance  of  his  official 
duty. 

Based  on  the  aforesaid  decision  of  the  Supreme  Court  of  the  United 
States,  it  is  my  opinion  that  an  operator  of  a  government-owned  motor  truck 
does  not  have  to  obtain  a  State  drivers'  license  in  order  to  drive  such  motor 
vehicle  ta  the  performance  of  his  official  duty. 

October  7,  1939—0-596. 

DRIVERS*  LICENSE— ISSUANCE  OF  LICENSE  BY  COUNTY  JUDGE 

OF  ONE  COUNTY  TO  RESIDENT  OF  ANOTHER 

COUNTY     AUTHORIZED 

Dear  Sir: 

Yon  request  my  opinion  concerning  substantially  the  following  question : 

In  many  instances,  i>ersons  residing  in  one  coimty  are  obtaining  drivers' 

licenses  from  County  Judges  of  other  counties.     Js  this  in  violation  of  Chapter 

195SI,  Laws  of  Florida,  .^cts  of  1939,  known  as  the  Florida  Drivers'  License 

Law? 

Under  the  provisions  of  Section  33  of  that  Act,  the  County  Judge  acts  in 
the  capacity  of  agent  for  the  Department  of  Public  Safety  in  issuing  licenses. 
There  is  no  express  provision  limiting  the  authority  of  the  County  Judge  to 
issuing  licenses  only-  to  residents  of  his  county,  nor  would  this  conclusion  be 
required  by  implication  from  the  provisions  of  the  statute.  The  essential  pur- 
pose to  be  accomplished  is  the  licensing  of  drivers  throughout  the  State. 
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Januarj'  8,  !M>— 0-693. 

ALL  BOATS  ENGAGED  IN  FISHING  IN  THE  SALT  WATERS  OF 
THIS  STATE  ARE  REQUIRED  TO  PAY  LICEMSE 

Dear  Sir: 

In  reply  to  your  tetter  of  the  6tli  itiQuiring  as  to  wlietlwr  or  not  all  txtats 
that  ply  in  or  operate  in  the  sah  waters  of  Florida  that  have  anything  what- 
ever to  do  with  iishing  are  required  to  pay  a  license  as  rcqiiired  by  Oiapter 
17917,  Laws  of  Florida,  1937,  1  would  state  that  Section  1  of  said  Act  pro- 
vides in  part  as  follows : 

"Section  I,  That  from  and  after  the  passage  of  this  Act,  there  shall  Ik 
a  license  required  of  all  boats  engaged  in  or  having  to  do  with  ti&hing,  such 
boats  being  detined  as  all  boats,  vessels,  schooners  and  launches  that  ply  in 
or  operate  in  the  tide  or  salt  waters  of  the  Stale  of  Florida,  engaged  in  any 
way  in  fishing  or  transporting  tishermen  or  fishing  partie*  or  otherwise  liaving 
to  do  with  fishing  or  sea  foods  or  other  products  of  the  s«a  or  salt  waters  of 
the  State  of  Florida," 

This  language  means  just  what  it  sal's  and  it  is  clear  therefrom  that  all 
iMjats  which  ply  in  or  operate  in  the  tide  or  salt  waters  of  the  Slate  of  I-'lorida 
engaged  in  anyway  in  fishing  or  otherwise  having  to  do  with  fishing  in  salt 
waters  of  this  State  shall  pay  I  lie  license  prescrilted  by  ihts  Act.  Ttie  license 
required  by  this  Act  might  be  compared  to  a  license  required  for  ti.shing.  It 
appears  to  me  that  tins  license  is  a  tax  on  the  privilege  of  using  a  boat  for 
the  purpose  of  catching  fish  in  the  salt  waters  of  this  State. 

January  29,  1940— 0-?n. 

XON-REStDENTS    UNDER    AGREEMENT   TO   OBTAIN    BENEFIT 

UNDER    CHAPTER    19479,   ACTS    1939,    MUST   THEM- 

SFXVES   OPERATE    MOTOR   VEHICLES 

Dear  Sir: 

You  request  my  opinion  with  regard  to  sulistantialls-  the  fnlloMing  state 
of  facts: 

A  Delaware  corporation,  wilh  its  principal  place  of  business  in  Jackson- 
ville, Florida,  is  engaged  in  the  transportation  of  motor  vehicles  in  interstate 
commerce  over  irregular  routes.  The  corporation  docs  not  own  any  eqii)|>- 
ment  except  three  senii-trailers,  vihich  it  does  not  operate  in  the  Slate  of 
Florida.  It  adopts  the  plan  of  leasing  its  equipnient  tinder  a  form  of  lease 
agreement  from  persons,  some  of  whom  are  residents  of  the  State  of  Florida, 
and  others  are  residents  of  the  States  of  North  Carolina  and  Michigan.  The 
equipment  so  leased  is  registered  in  the  names  of  the  owners  in  the  respective 
States  and  carries  the  license  tags  of  such  respective  Slates.  Such  license 
tags  are  purchased    by   the  owners    and  are  part  of  the    leased  equipnient. 
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Vehicles  so  leased  from   residents  of   North  Carolina  are  operated  intti  the 
State  of  Florida,  but  no  farther  south  thati  Jacksonville. 

The  question  to  lie  determined  is  whether  the  equipment  owned  by  resi- 
dents of  North  Carolina,  bearing  Xorth  Carolina  iii.ciise  tags,  as  aliove  stated, 
and  operated  liy  the  corporation  here  coitsidered  under  lease  agreements,  as 
aforesaid,  must  tie  registered  and  licensed  in  the  State  of  Fkiritta.  In  other 
words,  would  a  reciprocal  agreement  auttjori);ed  under  Chapter  1947^,  Laws 
of  Florida,  Acts  of  193V  apply  to  vehicles  owned  b\  nonresidents  lint  not 
Operated  I.))-  thctii? 

No  agreenieni  entered  into  pursuant  to  .^aid  Chapter  t'>479  can  go  beyond 
the  legislative  intent  therein  expressed.  It  is  clear  that  said  statute  aulliorizes 
"  ♦  •  •  reciprocal  agreements  whereby  residents  of  such  other  Slates'  operat- 
iutj  motor  vehicles  properly  Iicense<l  and  registered  in  their  respective  State, 
may  have  sndi  privileges  and  exempti'iis  in  the  operation  of  their  said  motor 
vehicles  in  this  State,  as  residents  (A  this  State  may  have  and  enjoy  in  the 
operation  of  motor  ^■ehic!es  duly  licensei!  and  registered  in  this  State  in  such 
other  States;  *  *  •  ." 

Since  the  motor  vehicles  concerning  wliich  you  inquire  are  not  operated 
by  the  North  Carolina  owners,  they  could  not  come  within  the  scojie  of  anj' 
agreement  authorized  under  said  Chapter  19479.  V'ou  must  look  to  the  status 
of  the  corporation  which  actually  leases  and  operates  the  equipment  to  deter- 
mine whether  there  is  liability  for  a  motor  vehicle  tax  under  the  law's  of 
Florida.  In  the  particular  instance  concerning  which  yon  inquire,  it  would  he 
my  opinion  that  the  motor  vehicles  nn^st  be  registered  and  have  liccttse  tags 
linder  the  laws  of  Florida. 

February   9,    1940—0-727. 
DE.'SlLERS  IX  CONCH  SHtXLS  REQUIRED  TO  P.\Y 
Deur  Sir: 

This  is  in  reply  to  jonr  letter  of  January  2tith,  in  wbict)  you  ask  to  l.>e 
advised  as  to  the  authority  of  the  Department  of  Conservation,  under  Chapter 
10611,  .\cts  of  1939,  to  collect  a  license  tax  from  dealers  in  salt  water  prodi'cts 
other  than  seafoods.  Vuur  letter  points  out  that  persons  are  catching  conchs 
in  waters  along  the  Florida  Keys,  and  after  destroying  them,  trans|)orting  the 
shells  up  the  State  fur  sale  at  good  prices.  .-Xs  a  result  uf  this  practice,  your 
letter  s^tes,  the  supply  of  conchs  is  becoming  deideted. 

In  order  to  answer  your  inquiry,  it  is  necessary  to  exannne  not  only  the 
previously  mentioned  Act,  but  also  the  state  of  the  law  e.Msting  at  the  time 
of  its  enactment. 

An  esamination  of  Chapter  17914,  Acts  of  1937,  an  .Act  regulating  the 
seafood  industry,  discloses  that  a  licen.se  ta.s  was  imposed  thereby  upon  whole- 
sale and  retail  dealers  in  seafoods,  while  other  salt  water  products  were  not 
included  or  referred  tn  it}  the  ."Vet.    This  Act  also  exempted   from  its  opera- 
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tiui)  certain  seafoods,  namely,  o>sttfrK.  L'tattis,  anil  wilkes.  Sucli  vms  the  stale 
of  the  law  at  the  lime  Qiapter  1%11,  Laws  of  noritla.  Atts  of  1939,  was 
enacted. 

The  1939  Act  J;;,  aecordinfi;  tn  iu  title,  "An  Act  Relating  In  anJ  ttegiilat- 
ing  Dealing  in  Seafoods  and  Salt  Water  Products  ♦••,"'  ThrtiugliDiit  the 
title  and  body  of  the  Act  tKe  words,  "seafoods  and  salt  water  products"  arc 
used  many  times. 

In  view  of  the  consistent  use  of  this  language,  the  coneliision  that  the 
Legislature  meant  to  license  and  regulate  dealers  in  "salt  water  [irndiicts," 
cannot  be  escaiwd.  The  Act  spwilieally  eniuncratcs  uystcrs.  vl^ms  and  wilkes 
as  being  within  the  provisions  of  the  Aft,  though  thej  had  Iwen  specilicalJy 
exempted  by  the  1937  Act.  To  summarize  briefly,  (he  1*J3*J  Act  was  passed 
to  change  the  law  as  it  then  existefl,  by  licensins  and  regulating  dealers  in 
salt  water  products  other  than  seafiwids,  and  hy  liteusitig  ami  regtitatiug 
dealers  in  oysters,  clams   and   wilkes  which  had  been  previously  exempt. 

Bearing  this  in  mind,  we  come  to  a  detailed  eitamination  of  the  1939  Act, 
Section  2  defines  a  wholesale  seafood  dealer  as  "any  ftcrson,  firiTi  or  corptj- 
ration  *  •  •  dealing  in  fish,  seafoods,  or  salt  water  fmn!  pniducts  of  atty  kind 
*  *  *  ."  Section  3  defines  a  retail  seafood  dealer  as  "anj  person,  firm  or 
corporation  *  *  ♦  who  deals  in  or  .sells  fish,  seafood,  or  any  salt  water  prod- 
ucts *  *  *  directly  to  the  consumer." 

A  conch  sliell  from  which  the  conch  has  been  removed  is  obviously  not  a 
food  product,  but  it  is  undoubtedly  a  "'salt  water  prod  net  "  It  would  seem 
unreasonable  to  suppose  that  the  Legislature  meant  to  regnlale  and  lax  rjne 
who  sels  conch  shells  at  retail,  and  leave  nnrcgulalcd  and  untaxed  ibc  whole- 
sale dealer  in  these  shells.  This  conclusion  is  further  home  out  hy  the  title 
and  by  the  wording  of  the  Act  as  a  whole,  in  which  many  references  are 
made  to  ".'lalt  water  products,"  and  only  once  (Section  2)  is  the  expression 
"salt  water  food  products"  referred  to. 

A  strict  literal  interpretation  of  the  cjuoted  language  of  Section  2  results 
in  mere  redundancy,  for  a  salt  water  food  product  would  cither  Iw  fish  or 
seafood,  while  the  words  "salt  water  products"  include  other  things  in  ad- 
dition to  fish  and  seafood. 

I'rom  a  reading  of  the  entire  1939  .-Kct,  and  a  consideration  of  the  5late 
of  the  law  as  it  existed  prior  thereto,  1  am  of  the  opinion  that  the  word 
"food"  was  inadvertattly  included  in  Section  2,  and  that  it  was  the  intention 
of  the  Legislature  lo  refjuire  wholesale  dealers  in  salt  water  products  other 
than  food  products  10  pay  a  license  tax  and  be  covered  by  the  provisions  of 
the  Act. 

The  question  now  arises  as  to  whether  or  not  the  co'irts  may  give  effect 
to  that  intention  in  construing  a  statute,  even  though  it  may  conthct  with  the 
literal  meaning  of  certain  language  ttsed  iherein.  I  am  of  the  opinion  that  it 
may.    59  Corpus  Juris  992  provides  as  follows; 

"While,  as  a  general  rule,  every   word  in  a  statute  is  to  he  given  force 
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and  effect,  words  inadvertently  used,  words  to  whicli  no  meaning  at  ail  can 
Ije  attached,  or  words  having  no  meaning  in  harmony  with  the  legislative 
intent  as  collecte:!  from  the  entire  Act,  will  he  treated  as  surplusage,  and  will 
be  wholly  disregarded  in  the  construction  of  the  act  in  order  to  effectuate  the 

!epri-«lative  intent  ;***." 

In  Curry  v.  Lehman,  47  So.  18,  Text  page  20,  the  Supreme  Court  of 
Florida  held: 

"The  intention  of  the  Legislature,  however,  in  enacting  a  law.  is  the  law 
itself,  and  must  lie  enforced,  when  ascertained,  although  it  may  not  be  con- 
sistent with  the  strict  letter  of  the  statute.  The  court  will  not  follow  the 
letter  of  a  statute  when  it  leads  away  from  the  true  intent  and  purposes  of 
the  Legislature  and  to  conclusions  inconsistent  with  the  general  purpose  of 
the  Act. 

"  intent  is  the  spirit  which  gives  life  to  a  legi.^lative  enactment."  The 
intent  is  the  vital  [lart,  the  essence  of  the  law,  and  the  primary  value  of  con- 
struction is  to  ascertain  and  give  effect  to  that  intent.  Undoubtedly  the 
general  rule  of  statutorj'  construction  is  that  the  intent  of  the  lawmakers  is 
til  he  fnuiid  in  the  language  that  has  been  used  and  the  courts  have  no  function 
of  l^slaiioti,  hut  simply  seek  to  ascertain  the  will  of  the  Legislature.  If, 
however,  from  a  view  of  the  whole  law,  or  from  other  laws  in  pari  materia, 
the  evident  intention  is  different  from  the  literal  import  of  the  terms  employed 
to  express  it  in  a  particular  part  of  the  law.  that  intention  should  prevail, 
for  that,  in  fact,  is  the  will  of  the  Legislature.  The  evil  to  lie  corrected,  the 
language  of  the  .^ct.  including  its  title,  the  history  of  its  enactment,  aitd  the 
state  of  the  law  already  in  existence  hearing  on  the  snhject,  arc  all  properly 
considered  by  the  court  in  arriving  at  the  legislative  intention,  because  the 
Legislature  mn.st  have  resorted  to  the  same  means  to  arrive  at  its  purpose." 

Substantially  the  same  language  is  used  in  a  later  Florida  case.  Pa\ne  et 
al,  V.  Payne,  89  So.  558,  Text  [lage  539: 

"Statutes  must  l>e  so  construed  as  to  give  effect  to  the  evident  legislative 
intent,  even  if  the  result  seenis  contradictory  to  rules  of  construction  and 
the  strict  letter  of  the  statute  ;  particularly  does  this  rule  apply  when  a  con- 
struction based  upon  the  striet  letter  of  the  statute  would  lead  to  an  unintended 
result  that  defeats  the  evident  purpose  of  the  Legislature.  Knitjht  &  Wall 
Co.  V,  Tampa  Sand  Lime   Brick  Co.,  55  Fla.  728,  46  South.  285." 

For  the  foregoing  reasons,  I  am  of  the  opinioti  that  the  1939  .\cl  au- 
thorizes the  collection  of  a  license  tax  from  dtalers  in  salt  water  products 
other  than  seafood.     This  would,  of  course,  include  tiealers  in  conch  shells. 
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February   15.  1940—0-736. 

MOTOR   VEHICLES— GOVERNOR   MAY    REQUEST    PUNISHMENT 
BE  NOT  IMPOSED  FOR  FAILURE  TO  PROCURE  TAG 

Dear  Sir: 

Because  of  the  great  loss  to  many  citizens  of  the  State  resulting  from 
the  freeze  in  January  of  this  year  and  of  the  emergency  created  thereby,  you 
have  requested  my  opinion  as  to  your  authority  and  power  to  ex  lend  the  time 
in  which  owners  of  motor  vehicles  may  procure  their  license  plates  therefor 
from  February  15th  to  March    1st,  1940. 

The  license  jear  for  motor  vehicles  runs  from  January  1st  to  and  includ- 
ing Deceniber  31st  and  each  year. 

Section  1284  of  the  Compiled  Genera!  Laws  of  Florida,  1927.  as  ameiHled, 
provides  that  the  operation  of  any  motor  vehicle  after  the  15th  of  Janviary 
without  having  attached  thereto  a  license  tag  for  the  current  year,  shall  sult- 
ject  the  operator  thereof  to  arrest  and  punishment  as  provided  hy  law  for  the 
operation  of  a  motor  vehicle  without  a  proper  license. 

It  is  further  provided : 

"The  time  for  the  operation  of  any  motor  vehicle  for  the  current  year 
may  be  extended  by  the  Governor  from  January  15th  of  the  current  j'ear  for 
a  period  of  thirty  days,  if  within  his  judgment  and  discretion  an  emergency 
exists  justifying  the  thirty  days  extension  period." 

There  is  no  authority  of  law  whereby  you  may  extend  the  time  for  the 
operation  of  motor  vehicles  beyond  the  thirty -day  period  from  January  15th. 
However,  as  Chief  Executive  whose  duty  it  is  to  see  that  llie  laws  arc  en- 
forced, you  might,  l)ecause  of  the  emergency,  suggest  and  e^cn  reriiiest  that 
no  arrest  l>e  made  for  punishment  imposed  for  failure  to  procure  automohilc 
license  tags  prior  to  March  1st  of  the  current  year. 

July  6,  1940— 0-861. 

MOTOR  VEHICLES— REGISTRATION    TAX    CONSTITUTES   FIRST 
LIEN— ENFORCEMENT 

Dear  Sir: 

You  request  my  opinion  with  regard  to  several  propositions.  The  first 
one  may  be  stated  as  follows ;  A  Motor  Vehicle  License  Inspector  placed  a 
motor  vehicle  in  storage  due  to  the  fact  that  the  vehicle  was  not  properly 
licensed  and  the  registration  tax  for  the  current  year  had  not  liecn  paid.  The 
owner  of  the  garage  in  which  the  vehicle  was  stored  desires  to  sell  tlie 
vehicle  for  storage  charges.  What  are  the  rights  of  the  Motor  Vehicle  De- 
partment and  the  rights  of  the  warehouseman  ? 

To  begin  with,  it  is  my  opinion  that  a  Motor  Vehicle  Liccn.>if  Inspect! ir 
has  no  authority  to  sei^.c  a  ntotor    vehiile    and    place    it    in    storage.    The 
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remedies  for  failure  to  pay  the  registration  tax  on  motor  veliicies  are  Itiuittd 
tc  ( 1 )  arrest  of  |ierson  operating  llie  vdiiclc  withotit  proper  license,  and  ( 2 1 
enforcing  the  lien  of  the  Motor  Vchicte  Department  against  the  automobile 
for  the  amount  of  the  license  tax  due. 

The  /ollovvitig  arc  provisions  contained  in  Section  lOIl  Revised  General 
Statutes,  as  amended  hy  Chapter  8410.  Acts  of  1921.  Chapter  101&2.  Acts  of 
1925,  Chapter  t562S,  Acts  of  1931,  and  Chapter  16085,  Arts  of  1933: 

"The  registration  tax  required  under  this  Chapter  when  not  paid,  shall 
constitute  a  first  lien  upon  the  motor  vehicles  against  which  the  saEne  is 
chargeable,  which  tieti  shall  l>e  superior  to  all  other  liens  «j>on  such  motor 
vehicle,  and  may  he  enforced  and  collected  if  delimpient  more  than  thirty 
days  by  levy  and  sale  in  the  same  manner  as  under  an  exccmion  of  law  on 
llie  aniovint  of  the  tax  due,  which  enforcement  may  be  under  a  tax  warrant 
issued  for  that  purpose  by  the  State  motor  vehicle  commissinntT  and  enforced 
in  like  manner  as  is  provided  by  law  for  the  enforcement  of  tax  warrants 
hy  the  Comptroller  under  Section  1273," 

From  the  statutory  provisions  above  set  forth,  it  is  apparent  that  the 
regbtration  tax  is  a  first  lien  on  the  vehicle  concerning  which  you  inquire  and 
that  it  njay  be  enforced  under  a  tax  warrant  issued  by  you.  1  encU).sc  a 
suggested  fonn  of  tax  warrant.  (See  form  at  end  of  this  letter).  1  cannot 
express  any  opinion  with  regard  to  the  rights  of  the  warehou.seman.  Iwcause 
that  is  strictly  a  private  matter,  except  to  say  that  any  lien  asserted  In  him 
woold  necessarily  he  subject  to  the  prior  lien  of  the  Motor  Vehicle  Depart- 
ment for  the  registration  tax. 

You  next  inquire  concerning  substantially  the  following  problem ;  A 
State  highway  patrolman  arrested  two  negroes  for  driving  while  into.ticated. 
Me  took  them  from  the  car  in  which  they  had  been  travelling  on  the  public 
highways,  and  left  the  car  at  a  place  of  business  in  Port  Orange,  Florida. 
What  are  the  rights  of  the  highway  patrol  itnder  such  circumstances? 

-Answering  (his  infjutry,  it  is  my  opinion  that  a  State  highway  patrolman 
tuaj'  vcrj  properlv  take  intoxicated  persons  from  the  cars  being  operated  hy 
them.  He  does  not  have  the  right,  however,  to  incur  bills  for  storage  which 
would  have  to  be  paid  by  the  owner  before  recovering  the  antotnohile. 

Tax   VVarkant 

(Under  Section   1011,   Revised   General   Statutes  of    Florida,  as  amended 
by  Chapter  8410,  .\cts  of  1921,  Chapter  10182,  Acts  of  1925.  Acts  of  1931, 
and  Qiapter   16085,  Acts  of   1933.) 
Tee  State  of-  Fi^xiriha. 
T<r  (hr  Sheriff  nf...— County,  Florida: 

Vou  are  hereby  directed  and  commanded  to  collect  hy  le\'y  and  sale,  in 
the  same  manner  as  under  an  execution  of  !aw,  vipon  the  following  described 
motor  vehicle: - within  jour  jurisdic- 
tion, the  following  amoum  due  on  said  vehicle  for  registration  tax  under  the 
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.statutes  of  Rorida,  to-wit.  $ ._..-,  together  with  the  cost  of  executing 

this  warrajit,  and  pay  lo  inc,  the  said  D.  W.  Finlcj-.  as  Motor  Vehicle  Com- 
missioner of  the  State  of  Florida  at  my  office  in  TaUahassec,  Florida,  the 
amount  due  for  reigstration  tax  as  alx)ve  set  forth. 

The  amount  of  registration  lax  above  stated  is  for  (he  ycar,_.^..^»,..-.™... 
ai»d  same  has  been  dchnqucnt  for  a  period  of  more  than  thirty  days  prior 
lo  the  issuance  of  this  warrant. 

f^c^ein  fail  tiot. 

Witness  my  hand  and  official  seal  at  Tallahassee.  Florida,  this —.- 

das  of ,  A.  D.  IM 


Motor  Vehicle  Commissioner, 

Jnly    13,    1940—0-865. 

COUNTY  VOTING  DRY   DOES   NOT  CANCEL  OLTSTAND1NG 

LICEXSE 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  July  10,  regoesting  an 
opinion  upon  the  following; 

"If  a  county  that  now  permits  the  sale  of  1  leverages  regardless  of  tlicir 
alcoholic  content,  commonly  knownn  as  a  'wet  cauntj,'  shotild  in  a  legal  manner 
call  and  hold  a  local  option  election  at  which  election  a  majority  of  the 
voters  should  cast  their  vote  against  ihe  sale  of  intoxicating  leverages, 
which  would  place  it  in  what  we  term  the  'dry  county'  column,  would  such 
action  of  the  voters  nulhfy  or  cancel  licenses  to  sell  intoxicating  lieverages 
in  such  county  as  of  the  date  the  result  of  such  election  was  t»roperly  cer- 
tified, or  would  such  licenses  be  legal  until  their  expiration  date?" 

In  reply  I  wish  to  advise  that  the  Supreme  Court  has  apparently  settled 
the  rule  with  regard  to  the  effect  of  an  adverse  vote  in  a  count j-  referendum 
upon  slot  machines  and  this  rule,  it  seems  to  inc,  would  also  apply  in  the 
present  situation.     The  Coart  said: 

"1  agree  with  Mr.  Justice  Biiford  in  his  conclusion  that  elections  held 
under  Section  12-A  operate  in  future  only,  and  thai  they  have  no  effect  as 
a  wiping  out  of  licenses  already  outstanding  aiKl  paid  for  al  ihe  lime  of 
the  voting,  until  the  period  taxed  and  paid  for  the  enjoy ntem  of  Ihe  license 
has  run.  To  hold  otherwise,  even  it  the  language  ot  the  Act  were  suscep- 
tible of  that  constmction,  which  I  do  not  think  it  is,  might  render  the  sec- 
tion subject  to  the  very  criticism  of  unconstitutionality  leveled  against  it  as 
an  unlawful  delegation  of  legislative  power  to  the  voters  of  individual  coun- 
ties to  affect  the  state  revenues,  since  the  denial  of  a  privilege  paid  for  in 
advance  of  the  expiration  of  the  license  period  would  impose  the  moral,  if 
not  the  legal,  duty  on  the  Legislature  to  refund  to  tlie  holders  of  unexpired 
licenses  the  money  jiaid  into  the  state  treasury'  for  the  unused  portion  of  the 
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licensies  canceled  or  recalled  ante  the  date  of  their  expiration."  State  ex  rel. 
McLeod  V.  Harvey,  et  al.,  170  So.   153. 

November  19,  1940— 0-988. 

PERSONS     IN'     TRAINIXG     AT     MILITARY     CAMPS     IN     STATE 

ELIGIBLE   TO   ACQUIRE    "RESIDENT"    HUNTING 

AND  FISHING  LICENSES 

Geiittctneii  : 

You  request  my  opinion  with  regard  to  the  residential  status  of  men 
brought  into  the  State  of  Florida  for  training  at  the  variovis  training  eamps 
in  this  State,  insofar  as  obtaining  licenses  for  fishing,  hunting  and  trapping 
is  concerned.  Under  the  provisions  of  Section  20  of  Chapter  13644,  Laws 
of  Florida,  Acts  of  1929,  as  amended  by  Chapter  17015,  Acts  of  1935,  and 
as  further  amended  by  Chapter  19509,  Acts  of  1939,  the  license  fee  to  Iw 
charged  residents  of  the  State  of  Florida  is  considerably  (ess  than  that  to  be 
charged  nonresidents. 

It  is  my  understanding  that  persons  who  are  in  training  at  the  military 
camps  in  Florida  are  assigned  to  such  camps  for  a  period  of  at  least  a  year. 
This,  in  my  opinion,  would  constitote  them  residents  of  Florida  insofar  as 
the  provisions  of  our  laws  relating  to  licenses  for  tishing,  hunting  and  trapping 
are  concerned.  As  pointed  out  by  the  Supreme  Court  of  Florida,  in  the  case  of 
Robinson  v.  Fix,  151  So,  S12,  there  is  a  distinction  between  the  residence  of 
a  jierson  and  his  legal  domicile.  The  followitig  is  from  the  opinion  of  the 
Supreme  Court  in  that  case : 

Residence"   simply    indicates    place    of   abode   whether    ixjrmanent    or 

temporary,  whereas  "domicile"  denotes  fixed  permanent  residence  to  which 
when  absent  one  intends  to  return.  Terms  "domicile"  and  "residence,"  though 
frequently  used  synonjtnously,  are  not  when  accurately  used  convertible  terms ; 
"domicile"  being  a  more  extensive  signification  as  it  includes  beyond  mere 
physical  presence  and  particular  locality  positive  or  presumptive  proof  of  in- 
tention to  constitute  it  a  permanent  abiding  place,  whereas  "residence"  has 
more  limited,  precise,  and  local  application  than  "domicile."  which  is  used 
more  in  reference  to  jiersona!  rights,  duties,  and  obligations.'  Minick  v. 
Minick  (Fla,)   149  So.  483.  484,  headnote  7." 
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July  20.  1939-0-486. 

MUNICIPALITIES  NOT  AUTHORIZED  TO  IMPOSE  AS 
PREREQUISITE  FOR  VOTING 

Dear  Sir: 

I  ant  in  receipt  of  your  letter  of  the  19th.  in  which  you  inquire  as  follows: 

"1  would  like  to  have  your  opinion  as  to  whether  a  municipality  has  au- 
thority to  imiwsc  a  toll  tax  as  a  prerequisite  for  voting  in  a  municipal  elec- 
tion." 

Section   18061,  Laws  of   Florida.  19J7,  provides  as  follows: 

"Section  1.  That  the  payment  of  a  poll  tax  shall  not  be  required  of  any 
[■arson,   otherwise   qualified   as   an   elector,  to  vote  at  any   {>rimary,  special, 

general,  ur  (tlhcr  election  hereafter  field  in  this  State  under  the  Constitution 
or  any  statutes  passed  in  pursuance  thereof. 

"Section  2.    All  laws  or  parts  of  laws  in  conflict  herewith   are  hcrei>y 

expressly  repealed." 

It  is  nty  o])triion  that  the  phrase  "or  other  election  hereafter  held  in  this 
State  Milder  the  Constitution  or  any  statutes  passed  in  pursuance  thereof" 
incUide,-;  municipal  elections  and  therefore  that  a  municipality  does  twt  have 
authority-  to  imiiosf  a  poll  tax  as  a  prerequisite  for  voting  in  a  municipal 
election. 
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December  28,  1939— 0-6?9. 
NATIONAL  BANKS  EXEMPT 
Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  December  22  *  *  *  recjuest- 

iiig  tny  ojiinion  as  to  the  taxaiitm  status  of  tangihk  [lersonal  property  tiwned 
hy  a  nati(.>nal  liailk  litit  leased  and  oitcrated  by  a  private  concern. 

In  reply  1  wish  to  advise  that  1  have  examined  the  Federal  Statutes  that 
liermit  taxation  by  a  State  of  pro|>erty  owned  b>-  natiunal  banks,  and  I  find 
that  ihe  State  can  only  lax  prnpertj"  of  national  hanks  as  provided  hy  Section 
548,  Title  12.  V.  5.  C,  A,,  Banks  and  Banking,  and  that  there  has  been  no 
provision  for  tbe  taxation  of  personal  projJerly  belonRini^  to  a  hank.  The 
courts  have  held  that  the  effect  of  this  Section  is  to  exempt  jtersooal  property 
belongiijii  to  national  banks.  Sec  Rosenblatt  v.  Johnson,  104  U.  S.  462.  26  L, 
Ed,  832,  and  cases  cited  under  Nole  43  of  the  Section  of  the  United  States 
Code  I  have  atiove  referred  to. 

It  Moidd  therefore  appear  to  me  thai  if  the  iw;rsoiial  property  of  a  national 
bank  is  exempt  from  taxation,  it  is  Ufwn  the  theory  that  it  is  property  beloni^ing 
to  a  national  hank  and  since  these  hanks  are  agencies  of  tile  United  States 
created  under  its  laws,  a  State  can  only  'ai<  a  natiotml  bank  where  .<;o  permitted 
by  speciiic  Act  of  Ctingress,  and  it  does  tiot  seem  to  make  any  difference  how 
the  proiierty  is  liting  used,  whether  by  tbe  hank  or  ihe  bank's  lessee, 

r  might  add  that  the  trend  nf  the  recent  decisions  nf  the  Supreme  Court 
of  the  Un'tcd  Slates  seems  to  indicate  that  this  Court  is  about  to  depart  from 
the  doctrine  announced  in  the  case  1  have  cited,  flfiwever.  u|i  to  the  present 
1  know  nf  no  case  thai  has  e.vpressh-  overrided  tlie  previous  holdings  of  this 
Co  irt.  Tlve  case  (  refer  to  as  indicative  that  the  Supreme  Court  of  the 
United  States  is  likely  to  overrule  tbe  case  of  Rosenblatt  v.  Johnston,  104 
U.  S.  462,  ^1  L,  F.d,  832,  are  The  State  Tax  Commission  of  Utah,  et  al.,  v, 
W.  Q.  Van  Cott.  decided  on  March  27.  1^39,  and  the  case  of  Mark  Graves, 
et  at.,  etc..  v.  The  People  of  the  State  of  New  York,  Uihio  the  Relation  of 
James  B.  O'Keepe,  also  decided  un  March  27,   1939. 

Under  these  cases,  the  salaries  of  Governmental  etiiploj-ees  are  no  longer 
cxenii-l  from  Federal  and  Stale  income  taxes  and  the  Court  in  the  Graves 
case  has  much  coniioeirt  on  the  efTect  of  the  silence  fif  Congress  with  reference 
lo  whether  or  not  a  State  may  tax  a  governmental  tostrnmenlality.  To  that 
extent  the  opinion  seems  to  he  in  conflict  with  Rosenblatt  v.  Johnston,  supra. 
But  as  I  have  pointed  out,  since  the  Sujireme  Court  has  not  directly  overrided 
the  case  of  Rosenblatt  v.  Johnston,  supra,  t  feel  that  we  must  follow  the  same. 
However,  if  Mr.  Lummiis  has  any  cases  tliat  be  would  like  to  call  my  attention 
lo.  I  will  be  \er\'  glad  to  consider  the  same. 
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JaMiiarj   'K   1939.-0-37-8. 

C-\KCELLATIOK  WHEN  STATK  OWNF.Il  AGAINST 
STATE-ACQUIREIJ  LAND 

fiirar  Sir: 

This  vvill  acknowledge  receipt  of  your  letter  of  January  ft  requestinji  my 
intert>retati()ii  lijioii  rlie  follow  ing  cjuestion : 

When  a  State  dejiartiuent  obtains  fee  simple  title  to  property  upon  whicli 
there  are  outstanding  tax  certiticates  held  by  the  State,  are  same  atttoniatically 
cancelled  tliercb)'  ? 

In  re]>ly  ]  wish  to  advise  that  unrlcr  date  of  Nuccmlier  22.  193S,  this 
ofliec  answered  a  Minilar  (inestion  [iroitDUnded  hy  the  Trttstecs  of  the  Internal 
1  tniirovcmeiit  I'lmd.  See  text  page  96  of  the  1935-1936  Ilienmal  Rcpi>rt  of  the 
Attorney  General,     I  quote  therefrom: 

"In  reply  to  your  ([uestions  I  Iteg  to  sa>  that  in  my  opinion  the  vestinK  of 
title  to  said  lands  in  the  Trustees  of  the  Internal  Improi-ement  tnind  with  de- 
lintjuent  taxess  cancelled,  except  as  to  State  taxes,  would  not  have  the  effect 
of  cancellinj^  the  outiitanding  delinquent  Slate  taxes  against  said  lands.  aJKl 
said  Stale  ta.\es  niay  not  he  cancelled  under  our  present  laws  except  hy  pay- 
ment of  the  same." 

I  du  not  know  of  ant'  law  that  has  changed  what  is  said  ahove.  On  t1ie 
contrary,  I  find  in  each  instance  where  taxes  have  l>een  cancelled  that  there 
is  statntory  authority  for  Mme.  See  Chapter  17426,  Acts  of  IWS,  providing 
for  the  cancellation  of  certain  liens  for  taxes  held  and  owned  hy  the  State  of 
Morida,  against  certain  lands  in  this  State  acquired  hy  the  puhtic  for  acro- 
ttatiiical  purposesv  See  Oiapter  17424,  Acts  of  1935,  providing  for  tiie  cancel- 
lation of  certain  Hens  fur  tases  held  hy  the  State  of  Florida  agaiiBt  certain 
lands  in  this  State,  acfjuired  or  contracted  for  purchase  thereof  hy  the  Uniitt) 
States  or  any  duly  constituted  agency  thereof  for  reforestation  or  game  pre- 
serve jmrposes,  or  military  aviation  purposes.  See  also  Chapter  17459.  Acts 
of  1935,  providJiiK  for  the  cancellation  of  certain  liens  for  taxes  held  and 
owned  by  the  State  of  Florida,  against  certain  lands  in  this  State,  acquired 
hy  the  du!\-  const itu ted  authorities  of  this  State  for  public  road  purjxwes. 

Chapter  17027,  Acts  of  1933,  which  aothoriies  tlie  Florida  Board  of 
Forestry  to  purchase  land,  et  cetera,  does  not  contain  a  provision  authorizinK 
the  cancellation  of  tax  certificates  held  hy  the  State  of  Florida  on  land 
purchased  tmder  the  authority  of  said  AtX 

It  would,  therefore,  be  my  suggestion  to  you  that  you  secure  iiassa^e  of  an 
Act  similar  to  the  State  Road  Department  Act  above  referred  to. 
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March  6,  1939-0-77. 

COMPTROLLER  NOT  AUTHORIZED  TO  WAIVE  INTEREST 
WHEX  OWNED  BY  STATE 

Dear  Sir: 

This  is  in  re[>ly  to  your  letter  of  March  3,  1939,  reading  as  follows; 

"t  am  enclosing  a  resoliUion  of  the  Board  of  County  Commissioners  of 
Palm  Beacli  County,  dated  February  17,  1939.  It  describes  certain  tax  sale 
certificates  on  lands  located  in  Lake  Worth  Drainage  District,  which  district 
is  who)l,v  within  said  county.- 

"The  resolution  recites  that  through  the  Reconstruction  Finance  Corpora- 
tion the  district  has  acquired  sufficient  funds  to  pay  the  certtlicates,  exclusive 
of  interest  and  penalties,  and  that  the  whole  rehabilitation  program  of  the 
district  depends  upon  the  acquisition  of  these  eertilicates.  The  resolution 
agrees  to  sell  theni  to  the  district  at  face  value,  exclusive  of  interest  and 
jienalties,  subject  to  the  approval  of  the  Comptroller. 

"Please  let  me  have  your  vvrittai  opinion  as  to  my  authority  \i\  Rive 
approval  to  the  proposed  sale." 

I  find  no  statiUe  authorising  the  Comptroller  to  waive  the  collection  of 
statutory  interest  and  fees  payable  upon  the  sale  of  State- owned  tax  sale  cer- 
tificates. I  am,  therefore,  of  the  opinion  that  the  Comptroller  is  not  author- 
ized to  approve  the  proposed  sale  of  tax  sale  certificates  outlined  in  the 
resolution  of  the  Board  of  County  Commissioners.  See  Draughon,  et  al.,  v, 
Shultj:.  173  So.  360. 

January  24,  1939— O-20, 

EXPIRATION  DATE  OF  CHAPTER  18296,  ACTS  OF  1937— 

MURPHY  ACT 

Dear  Sir: 

In  reply  to  your  letter  of  January  20.  recpiesting  my  opinion  as  to  whether 
or  not,  due  to  the  fact  that  this  Act  ex.pires  on  June  10.  1939.  all  procedure 
authorized  in  the  Act  must  be  completed  by  the  date  of  the  expiration  of  the 
Act,  I  would  state  that  in  my  opinion  all  procedure  outlined  in  the  Act  with 
reference  to  the  purchase  of  outstanding  tax  certificates  must  ha^e  been  com- 
pleted by  the  expiration  date  of  the  .\ct,- -that  is,  June  10,  1939 — except  that 
procedure  outlined  in  Section  6  of  the  Art  which  allows  the  purchaser  of  tax 
sale  certificates  under  this  Act  to  apply  for  a  deed  at  the  expiration  of  two 
j'ears  and  allows  the  owner  of  lands  upon  which  tax  sale  certificates  have  lieen 
purchased  under  this  Act  to  redeem  thetn  at  any  time  within  three  years. 
This  construction  of  the  Act  is  s^ibstantiated  by  the  second  paragraph  of  Sec- 
tion 9  which  is  as  follows : 
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"After  the  expiration  of  two  years  from  date  tliis  Act  shall  iiecomc  a  law 
no  court  iti  this  Slate,  cither  Federal  or  State,  shall  have  jurisdiction  to  enter- 
tain any  suit  brought  by  the  former  owtier  of  said  land  or  ativone  ctaimiug 
hy,  through  or  under  him  for  the  purpose  of  questioning,  or  in  any  way 
litigating  or  contesting  the  title  of  the  State  of  Florida,  or  its  gratUec  to  said 
land." 

This  statute  is  repealed  two  years  after  it  becomes  effective  hy  iu  own 
provisiutts,  and  in  59  C.  J.,  page  1189,  the  following  rule  is  found,  governing 
this  question : 

"As  a  general  rule,  the  repeal  of  a  statute  without  any  reservation  lakes 
away  all  remedies  given  by  the  repealed  statute  and  defeats  all  actions  and 
proceedings  pending  under  it  at  the  time  of  its   repeal. 

See  also  the  oase  of  Bryant  v.  Kentucky  Lbr.  Co..  reported  in  139  S,  VV., 
page  I08*>,  where  the  rule  is  laid  down  as  follows: 

'"The  rule  is  that  under  statutes  conferring  privileges  on  private  indi- 
viduals for  a  certain  period  of  time  the  privilege  cannot  he  exercised  after  the 
time  allowed." 

It  is  therefore  my  opinion  that  if  there  remains  anything  to  be  done  in 
order  to  cffeirtnate  a  purchase  of  tax  sale  certificates  tinder  this  Act  after  the 
expiration  of  June  10,  1939,  that  a  sale  cannot  be  perfected  regardless  of 
whether  or  not  application  was  made  hefore  the  date  of  the  expiration  of  the 

Act. 

July  7,  1939— 0.446. 

EXTENSION  OF  REDEMPTION  PERIOD— EFFECT  OF  THE 

FUTCH  LAW,  CHAPTER  16252.  ACTS  OF  1933,  WITH 

REGARD  TO  THE  MURPHY  LAW,  CHAPTER 

18296,  ACTS  OF  1937 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  June  29,  propounding  the 

following  question : 

"With  further  reference  to  Section  9  of  Oiapter  18296,  .^cts  of  1935, 
youc  attention  is  called  to  Section  4  of  Chapter  16252,  Acts  of  1933,  with  the 
reciuest  that  yon  advise  me  whether  or  not  the  person  who  has  complied  with 
Section  4  of  Chapter  16252  still  has  the  privilege  of  redeeming  prior  years 
delinquencies  despite  the  enactment  of  Section  9  of  Chapter  18296." 

The  two  sections  involved  are  Section  4  of  Chapter  16252,  Laws  of  1933, 
and  Section  9  of  Chapter  18296,   Laws  of  1937. 
Section  4  of  Chapter  16252  provides : 

"The  provisions  contained  in  Section  1  of  this  Act,  shall  on  July  1,  1937, 


506        BIENNIAL.  REPORT  OF  THE  ATTORNEY  GEPfERAL 


TAXATION  —  Tax  Certificates 

be  extended  for  an  additional  period  of  fifteen  (15)  years,  as  to  all  lands  upon 
whii!h  the  taxes  assessed  for  the  years  1932.  1933,  1934,  1V35  and  1936  shall 
have  been  paid  in  full  prior  tu  said  Jidy  1.  1937." 

Section  9  of  Qiapter  182%,   Laws  of   1937,  provides: 

"This  Act  shall  remain  in  full  force  and  effect  for  two  years  from  the 
date  same  shall  become  a  law  and  at  expiration  of  such  four-year  petnod.  then 
the  fee  simple  title  to  all  lands,  against  which  there  remains  outstanding  tax 
cerlrllcates  which  on  the  date  this  Act  becomes  a  law.  are  more  tlian  two  years 
old,  shall  Uircome  absolutely  \cstcd  in  State  of  FloritJa  *  *  *." 

It  will  be  noted  that  Hie  intention  behind  both  these  Acts  of  the  Legis- 
lature was  to  restore  to  the  tax  books  lands  that  were  not  being  assessed  for 
taxes  liecanse  the  State  of  P'lorida  Iseld  a  tax  certificate  covering  the  same. 
As  a  matter  of  fact,  the  Supreme  Court  ,so  held  with  reference  to  Chapter 
16252.  See  State  v.  Butts.  140  So.  ?46,  .^nd  in  the  preamble  to  Chapter 
1H296  this  language  was  written  into  the  Act. 

I  am  therefore  of  the  opinion  tliat  these  two  Acts  should  Iw  reconciled, 
if  possible,  so  that  the  intention  of  the  Legislature  would  be  carried  into  effect, 
awl  that  for  this  (lurpose  the  two  -Acts  should  Ijc  read  in  pari  materia.  To  use 
the  language  of  the  Court  as  to  the  interpretation  or  the  construction  of 
statutes,  I  quote  from  Dade  County  v.  City  of  Miami,  82  So.  354,  77  Fla.  786, 
where  the  Court  said : 

"An  interpretation  leading  to  implied  repeal  of  a  law  shoidd  not  be  adopted, 
unless  it  is  inevitable;  the  rule  of  construction  being  that  if  court  can  by  any 
fair,  strict  i>r  liberal  construction  find  for  the  two  provisions  a  reasonable  field 
of  o|ieratioii  without  destrijying  their  evident  intent,  preserving  form  of  both 
and  construing  them  together  in  harmony  with  whole  course  of  legislation, 
it  is  its  duty  to  do  so." 

When  this  is  done  I  find  no  conflict  between  the  two  in  the  matter  of  the 
effect  of  Section  9  of  Chai>ter  182%,  because  1  do  not  belie \e  it  was  the 
intention  of  the  Legislature  liy  this  Section  to  foreclose  the  rights  of  any 
taxpayer  who  had  a\'ailed  himself  of  the  provisions  of  the  Futch  Act,  Chapter 
16252,  Laws  of  1933,  but  tliat  tbi.s  taxpayer  should  still  be  allowed  the  privi- 
leges that  lie  had  acquired  by  virtue  of  having  performed  the  conditions  set 
forth  in  the  Ftrtch  Act,  and  that  Chapter  18296  was  intended  to  operate  only 
upon  those  tax  certilicates  that  had  not  come  within  the  provisions  of  tlie 
Futch  Act  by  the  performance  of  the  conditions  precedent  of  said  Futch  Act. 

Therefore,  it  is  my  opinion  that  persons  who  liave  complied  with  Section 
4  of  Chapter  15252  still  have  the  privilege  of  redeeming  prior  years'  delinquen- 
cies, despite  the  enactment  of  Section  9  of  Chapter  1R296.  Laws  of  1937. 

In  tny  opinion  tn  you  under  date  of  June  15  1  did  not  at  that  time  go 
into  this  question,  so  said  opinion  is  hereby  amended  by  adding  tliereto  the 
contents  hereof. 
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Novenilwr  4.  1939— 0-646. 

CANCELLATION   ON   LANDS  CONVEYED  TO  THE 
TRUSTEES  I.  I.  FUND 

Deer  Siy: 

I  am  ill  receipt  of  your  letter  of  the  27th  tiltimo,  the  bmly  of  which  reads 

as  follows: 

"I  am  attaching  hereto  a  letter  just  received  from  Hon.  F.  N.  K.  Bailey, 
president  of  the  DeSolo  State  Park.  This  tetter  refers  to  the  suhjcct  of 
cancellation  of  tax  certificates  aflfectinp  the  sale  of  proi)erty  of  the  Highlands 
Mammock  State  Park.  Sebriiig,  norida. 

"I  am  requesting  your  opinion  as  to  how  to  secure  the  cancellation  of  the 
tax  certiticates,  a  list  of  which  is  attached  hereto.  I  will  appreciate  h  very 
mucli  if  yon   will   kindlj'  return  Colonel    Bailey's  letter   with  your   reply." 

It  aiipears  bj-  a  comniiinicatlon  from  Mr.  F.  C,  Klliot,  Secretary.  Trustees 
of  the  Internal  Improvement  Fund,  tliat  the  said  Trustees,  a  State  agency, 
have  title  lo  the  lands  in  question  for  the  purposes  of  a  State  Park  and  that 
the  coitnly  ta^es  on  such  lands  ha\e  already  been  cancelled  under  Acts  of  the 
Legislature. 

Tn  61  C.  J.,  page  545,  Taxation,  1213,  we  find  this  language: 

"A  tax  lien  is  merged  in  the  ownership  in  fee  of  ihe  land  when  the  State 
beconies  tlic  owner  by  escheat,  by  taking  under  enuncnt  domain,  or  purchase  at 
a  tax  sale." 

I  also  fiuote  frcmi  State  v.  Locke  (N.  M.),  219  Pac.  7W,  as  follows: 
"The  property  in  question  was  freed  and  absolved  from  further  liability 
for  the  taxes  pre\-ioMsly  assessed  against  it,  the  moment  ft  was  acquired  by 
the  State.  Prior  to  that  time,  the  State  merely  held  a  lien  against  such  prop- 
erty to  SL'cure  the  impaid  taxes  so  previously  assessed,  and  ibis  Hen  was 
merffed  into  the  ownershiji  of  the  title  in  fee.  That  a  lien,  whether  it  be 
created  by  mortgage  or  otherwise,  is  merged  into  the  title  of  the  holder  thereof 
the  moment  he  acquires  the  fee  to  the  property  covered  by  such  lien,  is  a  propo- 
sition of  law  too  well  settled  to  merit  the  citation  of  authorities." 

Ynur  attention  ts  also  called  to  30  A,  L  R.  413,  which  contains  the  follow- 
ing language ; 

"With  the  exception  of  the  Supreme  Court  of  Michigan,  the  cases  are 
agreed  that  -ivhere  prfiperty,  subject  to  the  lien  of  a  tax,  is  acquired  by  the 
State  or  any  of  its  agencies  for  a  public  purpose,  it  thereby  becomes  freed 
from  such  lien,  and  further  steps  to  enforce  it  are  without  effect." 

From  tlie  abo\e  it  appears  that  the  lien  of  the  outstanding  State  Tax 
certificates  on  the  lands  in  question  is  merged  into  the  title  of  the  Tnistees 
of  the  internal  Im|irovcmeul  Fund,  a  .State  agency,  and  that  outstattding  State 
tax  certiticates  thereon  may  properly  be  cancelled. 
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November  6,  1940— 0-981. 

CEatTIFICATKS  ISSUED  ON  PROPERTY  OF  TAMPA  YACHT  AND 
COL'XTRV  CLUB  NOT  SUBJECT  TO  CANCELLATION 

Dear  Sir: 

I  hai-e  examined  the  file  attached  to  your  letter  of  the  4th  instant  relating 
to  the  question  of  wliether  the  uroperty  of  Tarapa  Yacht  and  Country  Club 
was  subject  to  taxation  at  the  time  of  its  assessment  for  State  and  county 
tajtes  for  the  year  1928  and  subsequent  years,  which  taxes  were  not  paid, 
resulting  in  the  sale  of  the  property  and  the  issuance  of  tax  certificates  to  the 
State,  which  certiticates  were  owned  and  held  by  the  State  on  June  9,  1939. 

It  appears  from  a  certificate  of  the  Oerk  of  the  Circuit  Court  for  Hills- 
bftrough  Count;-  that  a  part  of  the  land  in\'o)ved  was  acquired  by  the  Tampa 
\*aclit  and  Countr>  CInh  on  January  26,  1910,  and  another  part  acquired 
November  10,  1938,  from  Tampa  Electric  Company.  I  rote  that  it  is  claimed 
that  this  proifcny  was  not  subject  to  taxation,  and  that  the  tax  certificates 
issued  against  .same  should  be  cancelled,  and  you  request  my  opinion  as  to 
whether  yoir  should  cancel  same  under  authority  of  Section  1009,  Compiled 
General  Laws  of  Florida.  1927. 

Section  ICX)9  authurii:es  you  to  cancel  tax  sale  certihcates  issued  against 
land  when  it  is  certified  to  by  the  Clerk  of  the  Circuit  Court  that  the  property 
was  not  subject  to  taxation  at  tlie  time  of  the  assessment,  and  if  you  are 
sati-silled  that  it  was  not  subject  to  taxation.  Section  893  of  the  Compiled 
General  Laws  iirn\iiies  that  all  real  and  personal  property  in  this  State  and 
all  personal  property  belonging  to  persons  residing  in  this  State  not  expressly 
exempt  therefrom  shall  be  subject  to  taxation  in  the  manner  provided  by  taw. 
The  exemptions  expressly  provided  for  are  found  in  Section  897,  et  seq..  of 
the  Compiled  Genera!  Laws  of  Florida,  and  the  property  of  Tampa  Yacht  and 
Country  Club  does  not  come  within  an)-  classification  of  property  expressiy 
exempt  from  taxation. 

It  follows,  therefore,  that  the  property  of  Tampa  Yacht  and  Country 
Club  was  subject  to  ta.vation  at  the  time  it  was  assessed  for  State  and  county 
taxes  in  the  year  1928  and  subsequent  years,  and  therefore  you  have  no 
authority  imder  Section  1009  of  the  Compiled  General  Laws  or  otherwise  to 
canrel  the  tax  certificates  in  question. 

December  28,  1939— 0-686. 

CONSTRUCTIDN  CHAPTEJt   18296,  ACTS  OF  1937,  WHEN  TITLE 
TO    PROPERTY    HAS    NOT   REVERTED  TO  STATE 

Dear  Sir: 

In  your  letter  dated  December  23,  1939,  you  refer  to  the  case  of  State 
ex  rel.  Garrett  v.  Gay,  183  So.  463,  and  thereupon  you  state: 
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"Tlie  question  now  arises  as  to  whether  or  nut  the  title  to  the  protierty 
has  reverted  to  the  State  In  those  cases  where  the  lien  for  taxes  was  more 
than  four  years  nld  on  June  9,  1939,  without  a  ceriiticalc  having  been  issued 
for  sucli  lien  and  where  suhsequent  years'  taxes  have  not  been  paid,  as  re* 
(lutred  Iiy  tliaptcr  U>2S2,  as  amended  by  Chapter  17403." 

You  then  ask  that  1  give  you  my  opinion  on  this  \xmt. 

It  is  my  opinion  that  tlie  only  lands  affected  by  the  provisions  of  Section  9 
of  Chapter  18296,  Laws  of  Florida,  Acts  of  1937,  are  lliosc  lands  against 
which  there  remained  outstanding  tax  certiticates  owned  by  and  held  for  llie 
State,  which  certiticates  were  more  than  four  years  old  on  June  9,  1939. 

As  construed  by  the  Supreme  Court  of  Florida  in  State  ex  rel.  Hnmer  v. 
Myrtle  M.  Ciilbrcath,  et  al.  opinion  tiled  October  6,  1939,  the  effect  of  Section 
9.  Oiapter  lf!296,  is  to  terminate  the  privilege  to  redeem  title  that  had  already 
vested  in  the  State  by  Sectitm  1027,  Compiled  General  Laws  of  Florida,  1927, 
as  apiiears   from  the  following  statement  taken   from  said  opinion : 

"Section  9,  Chapter  18296.  terminates  the  privilege  to  redeem  tttJc  vested 
in  State  by  Section  1027,  Compiled  General  Laws," 

.After  reference  to  the  history  of  the  times  which  occasioned  the  enactment 
of  Chapter  182^6,  and  the  opportunity  thereby  given  the  former  owner  to 
nsleem  liis  land  by  purchasing  the  certificate  at  competitive  bidding  therefor, 
and  the  elTect  of  his  failure  to  avail  himself  of  the  privilege  of  said  .\ct,  the 
Court  then  said  : 

"It  will  thus  t»e  seen  that  the  real  purpose  of  Oiajiter  18296  was  not  to 
divest  in  the  first  instance,  but  to  give  former  owners  a  chance  to  redeem 
lands  they  had  previously  forfeited  after  every  indulgence  and  constitutional 
right  to  save  them  had  been  extended  but  ignored." 

The  Court  points  out  that  the  land  represented  by  the  certtlkate  had 
already  lieen  sold  and  the  title  vested  in  the  State  with  the  privilege  of  re- 
deeming as  provided  by  law,  and  that  the  effect  of  Chapter  182%  was  to 
extend  that  privilege  on  conditions  more  beneficial  to  the  prior  owner  than 
had  theretofore  existed,  that  is  as  to  the  amount  required  to  redeem,  and  that 
the  failure  to  redeem  prior  to  June  9,  1939,  under  the  terms  of  Section  9  of 
said  Act  temiiiiated  that  right  to  redeem,  and  made  absolute  the  title  which 
had  theretofore  vested  in  the  State  upon  the  sale  of  the  land  for  the  non- 
payment of  taxes. 

Therefore,  answering  your  question  more  specifitally,  tt  is  my  opinion  that 
the  provisions  nf  Section  9  of  Chapter  18296  did  not  operate  to  vest  title  in 
the  State  as  to  lands  where  the  lien  for  taxes  was  more  than  four  years  old 
on  June  9,  1939,  where  there  was  no  tax  sale  certificate  owned  by  and  held 
for  the  State,  which  was  more  than  four  years  old  on  June  9,  1939. 
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February  2),  1940—0-735, 

TITLE  TO  LAND  COVERED  BY  OVERLOOKED  CERTIFICATES- 
DUTIES  CLERKS  CIRCUIT  COURTS 

Deat  Sir: 

By  yijur  Il'rttr  of  the  ISth  instant  and  the  acconjpanytng  copy  of  resotn- 
liiiit  of  tliL-  Association  of  Circuit  Court  Clerks,  and  also  from  talking  with 
the  Hotioralik  Frtd  C.  Elliot.  Secretary  to  the  Trustees  of  the  Internal 
Improvement  Ftind,    1   understand  the  following  situation  now  exists: 

In  many  instances  there  were  two  or  more  outstanding;  tax  sale  certifi- 
cates against  tlie  same  farcel  of  land,  »vhieh  certiticates  were  suhject  to  sale 
under  Ike  terms  of  the  Murphy  Act,  and  also  in  many  instances  tlie  Qrcuit 
Court  Clerks  in  making  sales  of  certificates  tnider  the  Murjihy  Act,  omitted 
from  the  advertisenient,  receipt  and  report  of  sale  one  of  such  certificates, 
lint  lifted  and  sold  and  delivered  to  the  purchaser  another  certificate  on  the 
same  parcel  of  land,  including  the  suhsequent  and  omitted  taxes  tliereoii,  and 
that  t'le  certificates  overlooked  and  not  included  in  the  advertiseinetit.  receipt 
and  report  to  >our  office,  were  ift  some  instances  the  oldest  certificate  out- 
staitding.  and  that  such  certificates  are  still  held  hy  the  Clerks. 

The  i|uest)on  presented  hy  this  situation,  as  I  understand  it,  is  whether 
the  title  to  the  land  covered  iii  such  overlooked  certificates,  vested  in  tlie 
State  hy  ojieratiuii  of  Section  9  of  Oiapter  IS296.  and  if  not,  what  disijosition 
sluiuld  he  made  of  same. 

The  answer  to  this  question  dejiends  upon  the  correct  understanding  of  the 
purpose  to  he  accomplished  by  tlie  provisions  of  Chapter  182%.  Acts  of  1Q37. 

In  State  ex  rel,  Hnrner  v.  Culhreath,  et  al.,  decided  October  6,  1939,  Chief 
Justice  Terreil  said  that  many  of  the  tax  certificates  subject  to  the  provisions 
jif  the  Murphy  Act.  were  highlv  si«;culative  assets,  and  that  many  of  them 
liad  no  \aliic  whatsoever.  That  "Cliapier  18296  was  devised  as  a  means  to 
auction  oil  these  certificates,  and  restore  the  lands  to  regular  currents  of 
projier  value." 

As  I  understand  the  intent  of  Cliapcer  182%  and  the  purjiose  to  he  ac- 
complished therclty.  it  vsas  to  wipe  the  slate  clean  of  all  unpaid  taxes  repre- 
sented by  State-owned  tax  certilicates  '.vhich  were  more  than  two  years  old 
Ufi  June  9,  1937,  including  subsequent  and  omitted  taxes. 

Section  2  nf  Cliapier  1B296  made  it  the  duty  of  the  Qerks  of  the  Circuit 
G)uns  of  the  State  having  custodj*  or  control  of  tax  certificates  held  by  the 
State  that  were  more  than  two  years  old  June  9,  1937,  to  offer  such  certificates, 
together  «ith  all  subsequent  u>mitted  or  levied  taxes  for  sale  at  public  outcry 
to  the  highest  and  best  bidder  for  cash,  after  publication  of  the  required 
notice,  when  written  request  was  made  therefor,  such  written  request  to  give 
the  deseriplictn  of  the  land  cmeretl.  They  were  required  to  offer  for  sale 
and  sell  to  the  highest  and  test  bidder  for  cash,  "tax  certificates  covering  the 
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lands  tu  lie  cii:scribed  in  said  notice,  togctiier  with  all  omitted  or  s(ih<>«queiit 
levied  taxes,  inchiiiing  year  for  which  said  sale  is  made." 

Otivtimsly  it  was  cnntcmjilaicd  that  where  there  were  twu  or  more  tas 
certificates  owned  by  the  State  against  the  same  i»arcel  of  lami,  subject  to  saJc 
tinder  said  Act,  all  such  certificates  would  y>c  sold,  toKethcr  with  all  sulise- 
fjuctit  nmitted  or  levied  taxes.  It  wa.'s  never  contemplated  or  imcudcd  that 
<inc  cortilkate  woirld  he  withheld  or  omitted  from  sale  where  another  ccr- 
liticate  cohering  the  i>ame  jiarcel  of  land  was  s«ld  utidcr  said  .^ct,  together 
with  the  snhsequent  omitted  or  levied  taxes.  When  written  appHcatiun  was 
made  to  the  Clerk  for  the  purchase  of  certificates  under  Chapter  182%,  K'vinft 
the  t!e.HLTi|>tit>n  of  the  land  cinered  thereby,  and  a  de|MJsit  made  in  sufficient 
amount  to  cover  all  the  advertising  and  other  cost^  incident  to  tnaking  ^nch 
sale,  tlie  applicant  had  performed  every  condition  precedent  to  entitle  hiin  la  an 
ojiP'Jrtinrty  to  purchase  all  the  outstanding  tax  liens  against  such  land  repre- 
sented hy  tax  certificates  owned  by  the  Slate,  any  twe  or  more  of  which  was 
more  tl«in  two  years  old  on  June  9,  1937. 

At  tlie  sale  following  the  advertisement  of  notice  thereof,  the  matter  of 
liiflding  was  npen  to  all  farties  interested,  and  the  sale  in  contemplation  of  the 
terms  of  Chairter  18296  was  of  all  the  tax  ceriihcates  owned  and  held  by  the 
State,  any  one  or  more  of  which  was  two  years  old  on  Jime  'J.  1^,17.  together 
wilh  all  siiliseipicnt  and  imiitted  ta.scs,  and  all  such  certificates  should  have 
been  delivcrc<l  to  the  purchaser  and  included  in  the  certificate  aivd  rejiort  of 
the  Clerk  as  well  as  in  the  notice  precedinjg  the  sale,  and  an  omission  on  the 
part  of  the  Clerk  to  perform  his  duly  in  this  rcsj>ect  camiot  W  visited  u|ion 
the  purchaser  who  intended  to  and  thought  he  was  purchasing  alt  such  out- 
st.indirt;;  certificates. 

If  ihe  failure  lo  include  such  overlooked  certificates  in  the  notice,  receipt, 
ami  report  of  sale  and  failure  to  deliver  same  to  the  frurcliaser,  when  atiother 
certificate  on  the  same  land  was  sold  under  Chapter  18296,  together  with  suV 
scrjdent  and  omittrf  taxes,  causcil  the  title  to  the  land  embraced  therein  to 
vest  in  llic  State  by  operat'on  of  SectiiTii  9  of  flia]>tcr  1829ri.  we  would  have 
the  silnation  of  ibe  State  taking  the  purchaser's  money  and  giving  him  noihinji 
in  return  through  no  fault  of  .such  purchaser — a  situation  which  olniousl;'  was 
never  intended  by  the  Legislature  in  the  etacinient  of  Chapter  IH296.  U 
seenjs  clear,  therefore,  thai  the  title  to  land  represented  hy  such  overlooked 
tax  certificate  in  such  sales  as  herein  descrit>ed,  did  not  vest  in  the  State  by 
operation  of  Section  6  of  Chapter  18296.  This  is  so  because  equity  regartis  as 
done  that  which  should  have  been  done. 

The  same  principle  would  apply  in  the  case  of  the  owner  under  like  circum- 
stances redeeming   under  Oiaptcr   18296. 

The  only  qiTestion  remaining  to  lie  determined  is  what  <li*]iositt(m  should 
l>e  nrade  of  siK-h  certificates  now  in  the  hands  of  the  circtitt  court  cltrrks.  At 
this  I'oint  1  note  your  reijuest  for  an  opinion  as  lo  whether  sttch  overlooked 
tax  certificates  are  subieci  to  cancellation,  and  also  the  desire  of  the  circnit 
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court  clerks  evidenced  by  resolution  of  the  AsscKiation  of  Circuit  Court  Oerks 

for  an  opinion  as  to  your  authority  to  authorize  the  clerks  to  cancel  such 
overlooked  certilicates.  I  have  given  very  careful  consideration  to  this 
ijuestion,  and  have  reached  the  following  concluaicms : 

(a)  If  the  original  purchaser  still  owns  the  certiticate  purchased  from 
the  clerk  on  the  same  land  covered  by  the  overlooked  certiticate  now  in  the 
hands  of  the  clerk,  such  overlooked  certificate  should  be  delivered  to  such 
original  purchaser. 

(b)  tf  the  original  purchaser  has  sold  the  certificate  or  certificates  cover- 
ing the  !iamc  land,  then  the  present  holder  of  such  certificate  or  certificates 
would  he  entitled  to  sucti  overlooked  certificate,  and  the  same  should  be  de- 
livered  to  hint. 

(c)  If  a  deed  has  been  applied  for  and  issued  on  the  land  involved,  the 
overlooked  certiJicate  may  and  should  be  cancelled  by  the  clerk  as  provided  by 
law. 

(d)  If  the  owner  of  the  land  has  redeemed  the  same  from  the  purchaser 
of  the  certificate  as  provided  liy  Chapter  18296,  he  has  the  right  to  have  the 
overlooked  certiticate  cancelled  by  the  clerk. 

{e>  If  the  owner  prior  to  June  8,  19J9,  under  like  circumstances  as  above 
stated,  redeemed  under  provisions  of  Chapter  18296,  the  overlooked  certificates 
may  and  should  be  cancelled. 

Januarv-  26.  1940-^-700. 

CONSTRUCTION  MURPHY  ACT,  CHAPTER   18296— DUTIES 
TAX    COLLECTOR 

Dear  Sir: 

At  the  meeting  of  the  Committee  of  Tax  Assessors  of  Florida  in  Tampa 
recently  held,  the  following  questions  were  propounded  to  you  and  me  by  the 
tax  assessors : 

1.  .'^lio;iId  not  the  Trustees  of  the  Internal  1  mprovemetit  Fund  make  a 
return  to  the  tax  assessors  showing  all  the  lands  vestctt  in  the  State  by  virtue 
of  Chapter  18296  or  the  Murphy  Act? 

2.  Would  it  ijot  be  a  good  idea  to  show  the  valuatitm  of  the  lands  vested 
in  the  State  mider  the  Murphy  I.aw  in  view  of  the  fact  that  the  lands  might 
he  liable  for  drainage  taxes  regardless  of  the  fact  that  the  lands  are  now  vested 
in  the  State  of  Florida? 

3.  Are  the  Tax  Assessors  entitled  to  commissions  on  State  owned  lands 
up  to  and  including  the  year  19J9,  and  should  not  these  commissions  be 
includerl  in  the  purchase  price? 

In  answer  to  the  first  question,  would  state  that  the  several  clerks  of  the 
courts  of  the  I'arious  counties  have  been  instructed  to  make  a  list  of  the  lands 
which    ve.tted  in  the  State  under  the  Murphy  Law,  and  to   furnish  the  tax 
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asse^isors  with  a  copy  of  these  lands.  It  seems  to  me,  when  this  is  d^ine,  that 
this  should  be  a  suflficient  return  of  the  lands  owned  by  the  State.  It,  also, 
appears  to  me  that  the  city  tax  assessors  could  use  ttiis  return  to  show  the 
lands  ownefl  by  the  Stete. 

In  answer  to  the  second  cjuestion,  would  state  that  in  view  of  the  Suijremc 
Court's  definite  refusal  to  pass  upon  the  rjuestion  of  whetSier  or  not  dminage 
taxes  were  extinguished  by  the  Mtirphy  Law  in  the  recent  case  of  Bice  v, 
City  of  Haines  City,  et  al.,  this  question  is  still  open  and  the  courts  might 
hold  (hat  the  lands  vested  in  the  State  are  liable  for  drainage  taxes,  atnl  in 
view  of  this  possibility,  it  appears  that  it  would  he  a  good  idea  for  the  tax 
assessors  lo  place  the  valuation  of  these  lands  on  the  tax  rcJts  under  the 
Murphy  Law;  especially  is  this  true  in  the  counties  in  which  there  are  drain- 
age districts. 

In  answer  to  the  third  question,  would  state  that  Section  0  of  the  Murphy 
Law  provides  that  certain  delinquent  lands  should  vest  in  the  Stale  free  and 
dear  of  every  right,  title,  interest  or  lien  of  every  kind  and  nature.  It  does 
not  appear  from  this  law.  or  any  of  the  decisions  construing  it,  that  fees  or 
commissions  of  tax  assessors,  tax  collectors  or  clerks  of  the  court,  as  such 
officers,  may  be  collected  from  the  proceeds  of  the  sales  of  the  lands  vesting 
ill  the  State  under  the  law.  How  this  question  will  be  ultimately  determined. 
I  do  not  know. 

February  23,  IWO— 0-737. 

TRUSTEES  L  L  FUND  HAVE  NO  .AUTHORITY  IN  PROPERTY 
COVERED  BY  OVF.RLOOKED  CERTIFICATE 

Dear  Sir: 

I  acknowledge  receipt  of  your  letter  of  February  ZJ,  detailing  the  following 
situation,  on  which  you  retitiest  my  opinion : 

Some  time  during  the  year  1936,  Mr,  F.  M.  Hawkins,  of  Levy  County, 
Florida,  applied  to  the  then  Qerk  of  the  Circuit  Court  for  Levy  County  for 
a  statement  of  all  outstanding  taxes  against  his  projierty  and,  in  response 
thereto,  received  from  said  clerk  a  letter  listing  such  taxes  and  stating  that 
same  covered  all  outstanding  taxes  against  the  real  property  involved.  There- 
upon said  F,  M.  Hawkins  paid  his  taxes  according  to  the  statement  given  him 
by  the  clerk  for  the  years  1934.  1935.  and  1936,  believing  that  said  payment 
covered  all  past  due  and  delinquent  taxes  on  the  property  involved,  such  belief 
and  understanding  being  based  upon  the  statement  given  him  by  the  said  clerk 
as  a  basis  for  the  payment  of  all  such  past  due  and  unpaid  taxes. 

It  further  appears  that  in  making  up  the  statement  as  to  past  due  and 
uniiaid  taxes  on  said  property,  the  clerk  overlooked  a  tax  certificate  based  on 
a  tax  sale  of  said  property  for  the  year  1929  for  unpaid  taxes  for  the  year 
1928. 

Recently  when  it  was  discovered  that  the  1929  tax  certtlicate  had  not  been 
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inclirded  in  ihe  statement  aforesaid  and  liad  not  been  redeemed  prior  to  June  9, 
1939,  the  said  F.  M.  Hawkins  endeavored  to  redeem  same  and  tendered  to  the 
Iireseni  (.'lerfc  of  the  Circuit  Court  of  Lev>-  Countj-  m()ney  in  settlement  there- 
for, winch  the  L'lerk  declined  to  accept  because  of  the  uncertainty  as  to  whether 
the  said  overkxiked  and  unredeemed  tax  certificate  caused  title  to  the  land 
covered  to  vest  in  the  State  of  Florida  by  operation  of  Section  9,  Chapter 
18295,  Laws  of  Florida.  Acts  of  1937. 

It  seems  clear  to  me,  and  I  so  bold,  that  tuider  the  circumstances,  the 
title  to  the  pro[)erty  involved  in  the  said  overlooked  certiticate  did  not  vest 
in  the  Stale  of  h'lorida  by  operatirm  of  Section  9.  Chapter  18296.  I.aws  of 
Florida,  Acts  of  1937.  The  situation  here  presented  is  controlled  by  the  pro- 
visions of  Cliapter  16252,  Laws  of  Florida.  Acts  of  1933,  as  amended  by  Chap- 
ter 17400.  Ijtws  of  Florida,  .^cts  of  1W5,  and  the  Trustees  of  the  Internal 
Improvement  Fmid  hase  no  authority  or  duty  in  the  premises. 

July  30,  1940-0-882. 

DISBURSEMKNT  OF  FL'XDS   Ri'.CRIVi^D   PURSUANT  TO 
CHAPTER  18313 

Ih'ar  Sir: 

This  is  in  reply  ici  your  letter  of  July  30,  in  which  you  quote  Section  1  of 
Chapter  1R313,  Laws  of  Morida,  .Acts  of  1937,  and  request  my  opinion  as 
to  v\'hethcr  or  not  fimds  remitted  pursuant  to  that  section  may  l»e  (vroperly 
placed  in  the  General  Revenue  Fund,  and  disbursed  as  other  moneys  in  the 
General  Revenue  Fond. 

1  am  tif  tlie  opinion  that  it  is;  proper  for  the  fluids  heretofore  and  here- 
after receiveti  pursuant  to  said  section,  to  lie  placed  in  the  General  Revenue 
Fund  of  the  State  of  Florida,  and  disbursed  as  other  moneys  in  such  fund  are 
disbursed. 

All  claims  of  las  certiticate  holders,  properly  established  pursuant  to  die 
applicable  statutes,  will  thereupon  be  payable  from  moneys  in  the  General 
Revenue   Fund. 

October  17,  1940— 0-956. 

AUTHORITY  OF  COMPTROLLER  TO  CANCEL  UPON  LANDS 

OWNED  BY  COUNTY  WHEN  TAX  ACCRUED  PRIOR 
TO    VESTING    OF   TITLE    IN    COUNTY 

Dear  Sir: 

1  am  in  receipt  of  your  letter  of  the  lOtb,  enclosing  resolution  and  cor- 
resiKindence,  in  which  you  ask  me  to  review  an  opinion  of  my  predecessor 
in  office  dated  February'  27,  1934.  and  reported  at  pa>;c  117  of  the  Biennial 
Report  of  the  .Attorney  General,  1933-34,  in  which  it  was  held  that  you  did 
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not  have  authority  to  cancel  that  part  of  the  tax  sale  certiricatc  outstanding 
on  lands  owned  liy  the  county,  wtiich  certificate  was  outstanding  at  the  time 
the  county  acquired  title  to  the  land. 

It  apjiears  from  the  corresixwideiice  and  resolution  that  the  county  acquired 
title  to  the  land  in  question  on  June  29,  19J5,  and  that  tax  certificates  were 
issued  on  AuKitst  5.  1935.  The  ccrtificrates  represented  taxes  for  Ac  year 
1934  which  accrued  prior  to  the  vesting  of  title  of  the  land  in  the  county. 
It  does  not  appear  from  the  resolution  that  the  county  is  holding  this  property 
for  public  purposes. 

I  have  reviewed  the  opinion  ahove  referred  to  in  light  nf  the  facts  of  the 
present  case  and  it  is  my  opinion  that  the  former  opinion  should  govern  the 
facts  in  this  case,  and  I  do  not  think  that  you  have  authority  to  cancel  tbes« 
tax  certificates.  I  further  agree  with  you  that  you  would  have  authority  to 
cancel  the  1936  and  subsequent  taxes  ujwn  this  property  only  after  assuring 
yourself  that  the  property  in  question  was  used,  or  intended  to  lie  used,  for 
public  purjioses. 
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April  11,  1939— 0-147. 

LEGISLATURE  NOT  AUTHORIZED  TO   PASS  LOCAL  LAW  RE: 
ASSESSMENT  AND  COLLECTION  OF  TAXES 

Dear  Sir; 

In  rejil.v  to  your  memorandtim  of  ihe  11th,  requesting  my  opinion  as  to 
the  pr reliability  of  the  coiistitutionalit;.-  of  a  local  hill  compelSitiK  the  countj-  tax 
a^ssessor  to  make  a  horizontal  increase  in  present  assessed  valuation,  I  would 
state  tiiat  Si'ctiun  20  of  Article  III  of  the  Constitution  [provides  in  part  as 
follows : 

"The  Legislature  shall  not  pass  special  or  local  laws  in  any  of  the 
following  enumerated  cases;  *  *  »  for  assessment  and  collection  of  taites  for 
State  and  county  purposes," 

It  is  therefore  my  opinion  that,  in  view  of  this  constitutional  provision, 
a  local  law  as  you  suggested  would  not  be  constitutional. 

April   19.  1939— O- 1 58. 

MOTOR  BOATS  NOT  EXEMPT  FROM  TAXES  UNDER  SECTION 
13  OF  ARTICLE  IX  OF  THE  CONSTITUTION 

Dear  Sir: 

I  am  ill  receipt  of  your  letter  of  the  18lh,  enclosing  cojiy  of  a  letter  from 
Honorable  W.  S.  Sparkman,  Tax  .Assessor  of  Hillsborough  County,  and  re- 
questing my  opinion  as  to  «'hether  or  not  motor  boats  are  exempt  from  per- 
sonal property  ta.xation  under  Section  13  of  .Article  IX  of  the  Constitution. 

Section  13  of  .Article  IX  of  the  Constitution  provides  as   follows; 

"Motor  vehicles,  as  property,  shall  be  subject  to  only  one  form  of  taxa- 
tioti  which  shall  be  a  license  ta.v  for  the  operation  of  such  motor  vehicles, 
which  license  tax  shall  be  in  such  amoiim  and  levied  for  such  purpose  as  the 
Legislature  may,  by  law,  provide,  and  shall  be  in  lieu  of  a!l  ad  valorcrn  taxes 
assessable  aRain-tt  motor  vehicles  as  personal  property." 

Webster  defines  "vehicle"  as :  ".Any  kind  of  carriage  moi'wg  oh  land, 
cither  on  wheels  or  runners,  comprehending  coaches,  chariots,  buggies,  wagons, 
carls  of  every  kind,  sleighs,  sleds,  and  (he  like," 

in  the  case  of  Dackiccll  v.  City  of  Ncic  Albany,  25  J  fid.  2SJ,  it  was  held: 

"As  used  in  .Act  for  the  incorporation  of  cities  ( Section  42) ,  empowering 
the  common  council  to  levy  and  collect  in  each  year  a  specific  tax  on  any 
carriages  and  vehicles  used  and  run  for  passengers  for  hire,  "vehicles'  does  not 
include  a  ferryboat." 
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Under  the  Motor  Vehicle  License  and  Resistration  Act,  the  term  "motor 
vehicle"  is  defined  as:  "inchtding  motor  vehicles,  automoJiiles,  motor  trucks 
atid  all  other  vehicles  oiieratett  over  the  public  streets  and  liighitMiys  of  this 
State  •  *  *." 

The  history  of  the  adoption  of  Section  13  of  Article  IX  of  the  Coiutitu- 
tion  indicates  that  the  people  of  this  State  nii-am  only  to  exempt  motor  vehicles 
operating  ot)  land  from  the  personal  property  tax,  Iwcanse  it  was  tiaswd  to 
prevent  the  Legislature  from  providing,  as  it  did  in  Cltajiter  14574,  Laws  ot 
Florida,  1929,  that  license  tags  for  automobiles  could  not  be  issued  until 
personal  property  taxes  on  the  aulnmobiles  had  Ixen  paid,  the  people  appar- 
ently feelinj;  that  the  amount  paid  for  license  tags  was  a  sufficient  amount  of 
taxes  to  lie  levied  on  automobiles  hy  the  State, 

Our  Supreme  Court,  in  the  case  of  City  of  /acksain-iHc,  et  at..  V.  Conli- 
itctilal  Can  Ct>»ifa»y,  ^^^  ■S'c.  4SS,  held: 

"Fundamental  purpose  in  construing  State  constitutional  provision  is  to 
ascertain  and  give  effect  to  intetjt  of  framers  and  peofile  who  adopted  !t. 

"Construction  of  State  constitutional  provision  should  no*  be  technical 
nor  liberal,  hut  aim  should  be  to  give  effect  to  purjwse  indicated  by  fair  in- 
terpretation of  language,  and  natural  signification  of  words  used  in  order  and 
grammatical  arrangement  in  which  they   have  l>een  placed. 

"Words  of  State  Constitution  mnsl  be  interpreted  in  their  most  usual  and 
ubviotis  meaniiig,  unless  text  suggests  that  they  have  t^een  used  in  technical 
sense. 

"Presnniplion  is  in  fa^or  of  natural  and  poimtar  meaning  in  which  words 
are  usually  understood  by  people  who  adopted  them  in  State  Constitution," 

With  these  rules  of  construction  in  mind  and  the  fact  that  the  word 
"vehicle"  is  defined  to  mean  only  a  conveyance  that  moves  on  land,  and  in 
view  of  the  history  of  the  adoption  of  Section  13  of  Article  IX  of  the 
Constitution,  it  is  my  opinion  that  motor  boats  are  not  exempt  from  personal 
property  taxes  under  this  provision  of  tlie  Constitution. 

Augtist  16,  1939— 0-53S, 

CAPITAL  STOCK  TAX— REFUND— COXSTRCCTIO.V  OF 

CHAPTER  19160 

Dear  Sir,- 

This  will  acknowledge  receipt  of  your  letter  of  August  15  •  *  *  ami 
cop?'  of  Chapter  I'JIW.  .Vets  oi  1939.  Said  Act  provides  for  the  refunding 
to  the  Palm  Beach  Mercantile  Comjjany  the  sum  of  $500.00  of  overpayment 
of  capital  stock  tax.  It  also  provides  that  the  Secretary  of  State  shall  draw 
a  warrant  for  said  sum  payable  to  said  company  and  directs  the  State  Trrasurer 
to  pay  such  warrant  out  of  any  money  in  the  State  Treasury, 
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You  ask  me  to  advise  you  whether  or  not  you  have  the  authority  under 
this  Act  to  draw  this  warrant. 

In  reply  I  wish  to  advise  that  the  SHpremc-  Couri  ai  Florida  in  the  case 
of  Ha  worth  v.  Chapman,  etc.,  152  So.  663.  has  laiii  down  a  rule  for  statutory 
construction  tliat  I  lichcve  should  be  follow-cd  in  this  instance.  The  Court 
said  ill  that  case: 

"W'hen  legislative  intention  can  he  ascertained  w^ith  reasonable  certainty, 
words  may  he  altered  or  supplied  in  statute  so  as  to  give  it  effect  and  avoid 
reput:na»cy  or  inconsistency  wiih  intention. " 

It  clearly  apjicars  to  me  from  tho  .^\ct  that  it  was  the  intention  of  the 
I-esislaiure  to  refund  from  the  State  Treasnrv-  to  ihe  Palm  Beach  Mercantile 
Company  taxes  over-jiaid  by  it  to  the  State  of  Florida. 

L'nder  tiie  above  Quoted  rule,  when  such  intention  can  he  ascertained 
words  may  be  altered  to  carry  the  Act  into  effect.  Therefore,  I  think  that 
the  words  "Secretary  of  State  of  the  .State  of  Florida"  appearing  in  Section  1, 
the  first  .sentence  therfof,  .should  be  altered  to  read  "The  Comptroller  of  the 
State  of  Hortda  in;  and  he  is  hereby  aulhorixetl  aii<l  directed  to  draw  a  warrant 
in  the   Slim  of  SSOO.OO."  etc. 

My  opinion  above,  of  course,  answers  jour  tiuestion  in  the  affirmative, 

November  4.  1939— O-640. 

TA.XAlllLITV  OF   I-IXHIRITIONS  ON  RAILROAD  CARS 

Dear  Sir: 

In  reply  to  your  letter  of  the  4th  instant  enclosing  a  letter  from  the 
Mammoth  Kxjiosition  Train,  and  requesting  niy  opinion  as  to  the  provision  of 
the  law  under  which  this  eshihition  shall  be  licensed,  I  would  state  that  if 
this  exhibition  is  operated  in  accordance  with  the  conditions  stated  in  their 
letter,  that  in  view  of  the  decision  of  our  Supreme  Court  in  the  case  of  Perkins 
V.  Stoiitaiiiire.  reported  in  146  So.  V)7,  1  do  not  think  that  Chapters  177S8 
and  17760.  Laws  of  Florida,  1927.  would  apply  to  this  exhibition  due  to  the 
fact  that  the  exhibition  is  not  exhibited  to  the  public  in  a  tent  or  other  tempo- 
rary structure.  In  my  opinion,  tbis  exhibition  should  be  licensed  under  Section 
20  of  Chapter  IROll.  Uws  of  Rrjrida,  1937. 

December  21.  1939— 0-681. 

FUEL  TAX  XOT  REQUIRED  OF  COUNTIES,  MUNICIPALITIES 
AND  STATE  GOVERN MEN'TAL  AGENCIES 

Dear  Sir: 

I  am  in  receipt  of  \our  letter  of  the  20th  in  which  you  inquire  as  follows: 

"Please  give  me  itiur  oi>iiijon  as  to  whether  or  not  the  Comptroller  has 
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authority  under  the  firovisions  of  Chapter  19446i  Acts  of  the  1939  Legislature, 
to  require  all  cities,  uoimiics  and  other  State  governmental  agencies  to  p«y  the 
tax  provided  for  in  tills  chapter." 

!n  reply,  would  Htate  that  Chapter  19446  imposes  a  lax  on  ihc  wse  of 
distillate  in  any  internal  comhiislion  engine  for  the  generation  of  [Xiwer  to 
propel  niotor  vehicles  on  the  puhlic  liiiihways  of  the  State  of  Flarifla. 

Paragraph  D  of  Section  1  is  as  follows: 

"(d(  'Person'  shall  mean  and  include  any  individual,  association,  tVin, 
CO- part  tiers  I  lip,  corjioration.  receiver,  trustee,  conservator  or  other  officer  a|>- 
pointed  hy  any  State  or  Federal  court." 

It  is  my  opinion  that  counties,  municipalities,  or  any  State  gnvemmentol 
agencies  are  not  inclodetl  vvilhin  the  definition  of  "jverson"  made  hy  this  Act, 
and,  therefore,  they  are  not  Hable  for  the  tax  on  the  fuel  used  hy  them  which 
is  covered  hy  this  .\ct. 

This  opinion  is  not  in  conflict  with  the  case  of  Orange  State  Oil  Co.  v. 
Amos,  137  So.  707,  wherein  tht  Supreme  Court  of  Florida  held  thai  a  munici- 
pality was  liable  for  the  gasoline  lax.  The  opinion  in  that  case  [wtnted  out 
that  the  tax  on  the  sale  of  gasoline  is  an  excise  tax  on  the  privilege  of  selling 
gasoline  exacted  from  the  dealer  unless  i>aid  hy  predecessor,  while  the  tax 
required  by  Chapter  19446  is  a  lax  on  the  use  of  the  fuel  and  is  reqwireiJ 
to  be  laid  hy  the  user  ratiier  tlian  the  dealer, 

June  18,   1940— 0-827. 

AUTHORITY  OF  SEABOARD  AIR   LINE  RAILWAY  TO   SET  OFF 
AN  ALLEGED  OVEU-PAYMENf  OF  PERSONAL  PROP- 
ERTY  TAXES   AGALVST   REAL   PROPERTY 
TAXES    ON    PROPERTY    LEASED 
BY  IT 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  fourteenth  in  which  you  state  titat 
under  Section  MO.  C.  G.  L.,  1927.  the  Seahoard  .Air  Line  has  hecn  makini;  a 
return  of  all  personal  property  owned  hy  it  ofierated  on  ail  its  lines  and  on  its 
leased  lines,  that  the  Naples,  Seaboard  and  Gulf  Railrt^d  Company,  operating 
in  Collier  County,  has  for  the  years  1935-1938,  inclusive,  lieen  making  a  return 
to  the  Comptroller  listing  tuily  track,  roadbed  and  real  estate  projierty  and 
not  returning  any  personal  projierty  for  ta.xation.  that  according  to  the  statutes 
you  haxe  fixed  the  value  of  the  t'ersonal  property  returned  by  the  Seaboard 
and  allocated  it  on  tlie  basis  of  mileage  to  the  various  counties  over  which  the 
rolling  stock  operates.  This  allocation  has  been  made  not  only  on  the  lines 
owned  hy  the  Sealioard  Air  Line  but  also  on  the  lines  leased  by  il. 

You  further  state  that  prior  to  the  decision  in  which  tlic  assessment  on 
railroad  property  was  cut  to  24'/r  that  the  Seahoard  .4ir  Line  jiaid  a  ponton 
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ot  the  tax  levied  against  this  rolling  stock  and  personal  property  distributed 
In'  the  Comptroller  to  Collier  County :  that  this  jiayment  was  made  specifically 
for  the  tax  on  rolling  stock  and  personal  profierty  alone,  the  amount  of  this 
tax  being  $917,87;  that  the  S.  A.  L.  now  claims  that  imder  the  decision  cutting 
the  assessment  that  it  should  only  ha\e  paid  $765.53  and  that  the  Comptroller 
and/or  the  Hoard  of  County  Commissioners  of  Collier  County  should  allow 
a  set-off  of  the  difference  between  this  amo  mt  and  the  $917.87  on  the  taxes 
assessed  against  the  roadbed  of  the  Naples.  Seaboard  &  Gulf  Railroad  Com- 
pany. You  further  state  that  the  taxes  on  the  rolling  stock  have  been  paid 
without  protest,  arid  without  raising  any  question  as  to  an  improper  entry  on 
the  tax  rolls.     You  ask  the  following : 

1.  Is  this  levy  a  tax  levied  against  two  sefiarate  corporations,  (a)  the 
Seatvoard  Air  Line  Railway  for  rolling  stock  used  in  Collier  County  and  (b) 
against  tlie  Naples,  Seaboard  &  Gulf  for  real  frof'tTly:  or  is  the  entire  assess- 
ment a  levy  only  against  the  Naples.  Seaboard  &  Gulf  since  the  rolling  stock 
is  allocated  to  that  county  Irascd  on  the  mileage  of  the  latter  road  over  which 
it  operates? 

2.  If  the  former  is  true  and  there  are  two  sejjarate  levies  against  two 
separate  corporations  and  the  Seaboard  Air  Line  Railway,  in  paying  its  rolling 
stock  and  A.  S.  taxes,  paid  more  than  it  should  have,  in  view  of  a  subsequent 
decision  by  the  courts — which  reduced  tlic  assessment  ratio  from  33-1/3%  to 
24Vr— can  the  county  rebate  to  the  Seaboard  Air  Line  Railway  the  amount  of 
that  overpayment? 

In  answer  to  tlie  first  question,  it  appears  to  nic  that  it  is  unnecessary  to 
determine  wheilier  or  not  the  above  constitutes  a  tax  assessment  against  two 
separate  corj^o rations  since  the  personal  property  was  returned  by  the  Sea- 
board Air  Line  as  its  own  property  and  a  proportionate  part  thereof  was 
merely  allocated  to  Collier  County  for  tlie  pitnxises  of  taxing  that  part  of  the 
rolling  stock  owned  and  operated  by  the  Seaboard  Air  Line  in  Collier  County. 

In  answer  to  tlie  second  question  I  would  state  that  since  there  were  two 
sejiarate  returns  by  two  separate  corporations  and  the  Seaboard  paid  its  per- 
sonal property  tax  without  protest  that  it  eaiuiot  now  claim  the  benefit  of  a 
reduction  in  the  assessment  ratio  which  was  made  in  a  suit  determined  after 
the  taxes  were  [laid  and  that  the  county  cannot  now  rebate  to  the  Seaboard 
AW  Line  Railway  the  difference  in  the  amount  which  would  he  due  had  it 
waiteti  until  after  (he  decision  reducing  the  assessed  value  of  the  property  by 
allowing  the  Naples.  Seaboard  &  Gulf  Railroad  a  credit  of  the  amotmt  of  the 
difference.     See  St.  Lticte  Estates,   Inc..  et  a!„  v.  Ashley,  et  al.,   141   So,  73S: 

"In  its  pragmatic  application  a  tax  is  not  a  debt  in  the  ordinary  sense  of 
that  term,  it  is  not  predicated  on  contract,  and  can.  under  no  circumstances,  be 
discharged  by  setoff,  counterclaim,  or  barter,  and  when  legally  assessed  taxing 
officers  are  totally  without  pow«-  to  compromise  or  release  it  except  as  specifi- 
cally authorized  by  statute,  and,  when  snch  power  is  given,  it  must  be  rigidly 
pursued," 
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July  27.  19*)— 0-879. 

GAS  TAX— DISTRIBUTION  WHKRE  FIRST,  SECOND  AND  THIRD 

PREFERENTIAL  ROADS  COMPLF.TED  AND  ORIGINAL 

CONTRIBUTION  REPAID 

Dear  Shr: 

This  is  in  rejily  to  jour  letter  of  July  2J,  in  wliich  you  ask  if  the  funtls 

accruing  lo  Dade  County  after  the  coiniilctitm  of  all  of  its  first,  second  and 
third  preferential  roads,  and  the  repayment  to  it  of  tlie  amount  originally 
contributed  by  Dade  County,  in  the  construction  of  State  roads,  should  be 
naid  into  the  State  Road  License  Ftmcl.  to  be  used  by  ilie  State  Road  Depart- 
ment, as  provided  hy  law. 

I'Vom  a  thorough  consideration  of  the  whole  of  Chapter  IS659,  Acts  of 
1931.  and  particularly  Sections  8  <h)  and  8  Cc)  thereof,  I  am  of  the  opinion 
that  the  intention  uf  the  Legislature  was  to  provide  a  long-range  plan  for  the 
distribution  of  the  second  gas  tax,  which  plan  contains  the  three  stages  follow- 
ing: 

(I)  Repayment  of  the  amount  originally  contributed  by  each  county, 
by  crediting  this  amount  to  the  county  for  disbursement  bi-  tlic  Board  of  Ad- 
ministration for  the  benefit  of  the  county ; 

{2)  Construction  by  the  State  Road  Departnicnt  of  the  first,  second  and 
third  preferential  roads  in  each  county,  entirely,  or  to  the  extent  atlainalilc 
by  the  i;sc  of  an  equal  amount  of  money  to  the  amount  originally  coritributcd 
hy  each  county. 

(3)  Upon  fulfillment  of  the  conditions  enumerated  in  (1)  and  (2),  use 
of  all  funds  thereafter  accruing,  to  construct  State  roads  throughout  the  State 
generally, 

I  am,  therefore,  of  the  opinion  that  the  funds  on  hand  or  accruing  to  Dade 
County,  after  the  completion  of  its  preferential  roads  and  (he  repayment  of  its 
original  contribution  to  the  State  road  system,  should  be  tilaced  in  the  State 
Road  License  fund. 

August  7,  1940— 0-889. 

LIABILITY  OF  CONSTITUTIONALLY    EXEMPT   HOMESTEAD 
AND  PERSONALTY  FOR  BEVERAGE  TAX 

Dear  Sir: 

In  your  letter  of  July  30,  you  stated  that  your  department  recently  raided 
a  still  in  Dade  County  which  was  beint;  operated  by  one  Ferguson,  and  found 
ninety-live  gallons  t9S  gals.)  of  non-tax-paid  whisky  and  three  thousand  live 
hundred  gallons  (3,500  gals.)  of  non-tax-paid  mash  at  such  still.  You  state 
further  that  demand  was  made  on  Ferguson  for  payment  of  the  tax  hut  he 


522         BIEN>aAL  REPORT  OF  THE  ATTORNEY  GENETRAL. 


TAXATION  —  Misceltftneoas 

refused  to  comply :  that  a  tax  warrant  was  issued,  directed  to  the  sheriff, 
who,  in  serving  the  warrant,  seized  an  automohile  which  was  tlie  only  property 
of  Ferguson's  that  could  be  located,  Ferguson  has  filed  claim  for  exemption 
as  provided  in  Section  1.  Article  X,  Constitution  of  Morida,  wherein  tiie 
liomestead  and  one  thousand  dollars  worth  of  iiersonal  property  are  "exempt 
from  forced  sale  under  {process  of  any  court." 

^'t.lu  request  my  upiuioii  as  to  whether  this  section  of  our  State  Constitu- 
tion may  lie  used  in  this  manner  to  evade  the  payment  of  the  State  tax  on 
illegal  alcoholic  Iwverages. 

It  is  my  camion  that  Section  1  of  Article  X  of  the  Constitution  of  Florida 
was  neser  intended  to  be  used  as  a  cloak  for  such  reprehensible  activities. 
Section  t  of  Article  X  was  intended  primarily  to  secure  to  the  citizens  of  this 
State  relief  from  private  debts  in  the  amount  of  a  homestead  and  $1,000 
personal  property.  However,  the  f tamers  of  our  Constitution  very  clearly 
recognized  the  jiaramouni  uecessitj'  of  protecting  the  right  of  the  soi'ereign  to 
collect  taxes  due  it  and  inserted  in  the  above  mentioned  Section  1  of  .Article 
X  this  langttage- 

"Bul  no  frotcrty  shall  be  cxcint't  from  sale  for  taxes  or  assessment.  *  *  *." 

It  is  ^ery  clear  that  a  homestead  or  personal  property  to  the  value  of 
$1,000  is  liable  for  taxes  assessed  or  levied  directly  upon  the  homestead  or 
Ihe  personalty.  I^wton  v.  li<vwer,  18  I"!a.  872;  Milton  v,  Milton,  63  Fla.  S3J. 
58  So.  718,     Sec.  895,  C  G.  L„  1927 1  Giapter  10040,  Acts  of  1925,  Sec.  1. 

The  law  is  pretty  well  settled  that  a  homestead  or  other  exempted  prop- 
erty is  lialtle  for  all  tipes  of  ta.\es  where  there  is  a  general  exception  clause 
for  taxes  in  the  constitutional  or  stalutory  exemption  provisions,  Lamar  v, 
Shepiiard,  80  Ga.  25,  5  S.  E.  247;  Geitz  v.  Webster  (Ariz.),  SO  Pac.  {2d)  573. 
In  20  C.  J.  871,  in  regards  to  taxes,  the  following  is   found: 

"Where  the  exception  is  general,  it  usually  applies  to  all  taxes  whether 
assessed  against  the  homestead  or  other  properly  of  the  debtor," 

Geitz  V,  Webster  lArii. ),  50  Pac,  <2d)  573,  is  a  late  Arizona  case, 
similar  in  ra^ny  respects  to  the  case  here  under  consideration.  In  that 
ca.se,  Wclister  owned  a  homestead  on  which  the  ta_xes  were  delinquent:  he 
also  owned  personalty  with  delinquent  taxes.  Webster  died  and  his  widow 
sought  to  have  the  taxes  segregated,  offering  to  pay  the  taxes  sasessed  against 
the  realty  biu  refusing  to  pay  the  personalty  taxes.  The  Court,  in  refusing  to 
foster  such  action,  stated : 

"We  think  the  exemption  from  liens  and  forced  .sales  given  by  Section 
1733,  supra,  applies  only  to  private  debts  and  liens,  and  not  lo  those  arising 
from  the  taxing  power  of  the  Stale," 

There  is  nothing  in  Section  I  of  Article  X  that  would  prohibit  the  Legis- 
lature from  making  any  and  all  taxes  due  the  sovereign  a  lien  on  the  home- 
stead or  the  exempted  personalty.     On  the  contrary,  this  section    specifically 
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jiruvidcs:    "But  no  property  shall  l«  exempt  irotn  sale  for  taxes  or  assess- 
ments *  *  •." 

The  Legislature  of  t!ie  State  of  Florida  in  ejiacting  the  "Heveraue  Act" 
ami  other  stc lions  of  our  statutes  relative  to  excise  taxes  and  Hens  for  such 
taxes  is  presumed  to  have  done  so  with  eumplete  knowledge  of  the  contents 
of  Section  1  of  Article  X  of  our  Constitution, 

That  the  Legislature  intended  that  such  taxes  were  to  lie  collectible  out 
n(  any  property  of  the  person  responsiljle  for  the  itaytncnt  of  tile  lax  seems 
dear.  The  tt-rms  o{  the  Beverage  Act  provide  that:  "Any  person,  firm  or 
corjxiratton  who  shall  own  or  have  in  his  or  her  possesswfi  any  unstamped 
l(evcragc  as  aforeisaid,  shall,  in  addttioH  tt>  the  tines  and  pcnallics  otherwise 
provided  in  the  Beverase  Act,  be  }>erso>ially  liable  for  the  anuiutit  of  the  Hor- 
ida  excise  liquor  stamp  tax  retjuired  to  he  |iaid  oit  such  beverage ;  ami  the 
Director  is  hereby  empowered  to  collect  such  tax  from  such  person,  tirin  iir 
coriM>ration  hy  suit  or  otherwise"  iChaplcr  19JKI1,  Acts  of  1959.  Sec.  5  |a])< 
thus  evidencing  an  intention  to  provide  for  the  very  contingency  that  has 
arisen  in  the  instant  case.  Hut  going  further,  ihe  Legi.slature  in  Ihc  very 
same  Act  has  made  provision  that ; 

"Any  excise  tax  tmimsed  in  cither  of  the  two  preceding  paragraiihs  may 
be  coUcclcd  as  any  atlicr  fxciic  lax  imposed  by  the  State  of  I'lorida,  and 
all  rights  and  rttiicdies  tn'iiilahic  hi  lite  follection  of  any  I'jrrist-  tax  impnsed 
by  the  State  of  Florida  arc  herchy  made  a7'a liable  for  the  cotleethtt  of  the 
lu.vt^s  imf'oscd  loider  the  Beverase  Act."  (Cliapter  19301,  Acts  of  1939,  Section 
5  |c|). 

In  enacting  Section  5  (c)  of  Chapter  19301,  .^cts  of  1939.  the  Legislature 
did  so  with  full  knowledge  of  prior  existing  Acts  for  collection  of  such  taxes 
and  liens  created  in  aid  of  such  collections, 

Sectifjn  32  of  Chapter  18011,  Acts  of  1937.  provides: 

"Whcne\er  any  person  who  is  subject  to  tine  payment  of  a  license  or 
privilege  tax  provided  by  this  or  any  other  laio  of  the  Slate  of  Florida,  shall 
fail  to  pay  the  same  when  due.  the  tax  collector,  Comptroller.  Stale  Treasurer, 
or  fttber  official  to  whom  the  said  tax  is  payable,  is  hereby  anthotised  and 
cmfuKered  to  issue  a  ti. arrant  directed  In  all  and  stni/ular  the  sheriff-i  of  the 
State  of  Florida,  commanding  them  and  each  of  them  to  lery  tifon  and  sell 
any  real  or  personal  projierty  of  the  person  liable  for  said  tax  within  his 
respective  jurisdiction  for  the  amount  thereof  and  the  cost  of  executiuii  the 
warrant,  and  to  return  such  warrant  to  the  officer  issuing  same,  and  to  pay 
to  Itim  I  he  money  collected  by  virtue  thereof  within  sixty  days  from  the  date 
of  the  warrant." 

The  Legislatitre.  ^vith  full  knowledge  of  Section  1  of  .'\rticle  X  of  the 
Constitiiticm,  tias  seen  fit  to  direct  the  collection  of  license  of  privilege  taxc* 
out  of  "any  real  or  jwrscHial  property  oF  die  person  liable  for  said  tax." 
Therefore,  in  view  of  what  has  been  previously  stated  relative  to  the  general 
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exemptityn  provision  for  taxes  contained  in  Section  1  of  Article  X  of  the 
Constitution,  it  is  my  opinion  that  the  homestead  or  personal  property  exemp- 
tion of  the  aforementioned  Constitutional  provision  is  no  bar  to  tlie  State  in 
the  collection  of  this  tax  admittedly  due  it. 

December  30.  1940—0-1926. 

whether  or  not  pkrsons  in  military  service  are 

entitli:d  to  homestead  exemption  on  prop- 

i-:rty  which  is  used  for  commercial 

purposes 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  27th  instant,  in  winch  you  ask  for 
my  opinion  as  to  whether  or  not  a  i>erson  who  has  volunteered  or  has  been 
taken  in  the  military  service  by  reason  of  the  draft,  or  otherwise,  would 
lie  entitled  to  claim  the  exemption  from  taxation,  as  provided  by  Section  7. 
Article  X,  of  the  Constitutitm  of  Rorida,  on  his  homestead  when  he  or  any 
other  person  legally  or  naturally  dependent  upon  him  does  not  reside  thereon 
and   when  said   property  is  tjcing  rented  or  used  otherwise  commercially. 

In  reply  to  this  question  I  would  state  that  Section  7  of  Article  X  of  the 
Constitution  of  this  State,  as  amended,  provides  in  part  as  follows: 

"Every  person  who  has  the  legal  title  or  heiteficia!  title  in  equity  to  real 
property  in  this  Slate  and  who  resides  thereon  and  in  good  faith  makes  the 
same  his  or  her  permanent  home,  or  the  permanent  home  of  another  or  others 
legally  or  iititiirally  def'i'udriit  iifon  said  person,  shall  be  entitled  to  an  exemp- 
tion from  taxation,  except  for  assessments  for  special  benefits  up  to  the 
assessed  valuation  of  five  thousand  dollars  on  the  said  home  and  contiguous 
property  •  *  *." 

The  provisions  of  the  above  quoted  section  of  the  Constitution  that  I 
have  italicized  with  reference  to  residing  upon  the  property  can  be  met  pro- 
vided the  jierson  in  military  service  does  not  rent  the  same  or  otherwise  use 
the  property  comtiierciall.v,  as  1  am  of  the  opinion  that  a  mere  temporarj- 
absence  while  in  the  military  service  of  the  United  States  would  not  have  the 
effect  of  interrupting  the  residence  of  the  owner  of  the  homestead,  provided 
he  intends  to  retitni  to  such  property  after  he  has  been  released  from  military 
servke  and  tn  a  pa  in  occupy  said  property  as  bis  home. 

However,  as  1  have  pointed  out,  should  such  person  rent  his  homestead 
or  otherwise  use  it  commercially  during  the  period  of  time  that  he  is  absent 
therefrom  and  in  die  military  service  of  the  United  States,  he  would  not  be 
entitled  to  the  homestead  exemption  under  Section  7  of  Article  X  of  the 
Constitution  of  Florida  as  amended. 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL        SS5 


TAXATION  —  Mlwcellkneoiw 

Scirtemhcr  4.  1940— 0-91S. 

COUNTY  ROADS— LEVY  OF  TMRKE  MILLS  I'OR   PURCHASING 

RIGHTS  OF  WAY 

fiear  Sir: 

I  have  received  your  letter  asWinx  wherlier  a  levy  of  thrcf  mtlU  ciJuld  be 
made  jcparatdy  I'or  the  puriKMc  of  purchasintr  rights  of  way  for  counly  muU 
so  lung  as  the  teiial  lev}-  tor  the  road  and  l>ridge  funil  docs  not  exceed  ten 
mills,  as  set  Uy  Chapter  19634,  Acts  of   1959,  Laws  of  Honda. 

A  ■imitar  situaticm  was  comidcfcd  in  1919  by  cmr  Si«i»rcme  Court  in  llw 
case  «)f  Dade  Coirnty  v.  City  of  Miami.  77  Fla,  786,  i>2  So,  354,  whtreiti  i? 
was  held  that  the  tax  levy  Act  of  1913  which  authorized  the  levy  of  a  lax 
not  exceeding  eight  mill*  did  not  rcfKal  Section  9  of  ChaiJicr  6537.  Arts  o{ 
1913  (Section  2453  C.  G.  L,),  htt  simply  modified  it  to  the  extent  of  authorif- 
ing  a  levy  of  a  tax  not  exceeding  ciifht  mills  rather  than  a  levy  of  a  tax  of 
not  exceeding  tive  mills. 

It  is  therefore  my  opiniim  that  Chapter  19634,  .^cts  of  1939.  IJiws  of 
Florida,  which  provides  for  a  levy  of  a  tax  not  excecdinjt  ten  mills  doe*  nut 
repeat  the  t*rovi.-ii(ms  of  Section  1604,  R.  G.  S.  (Section  24SJ  C,  G,  L),  but 
simply  modifies  previous  law  io  the  cxtcttt  that  the  authorised  levy  is  raised 
from  not  exceetling  five  tnills  to  not  exceeding  ten  mill*  and  that  the  provijo 
in  regard  to  cities  and  towns  is  still  in  force. 

SeiHember  S,  1940-0-930. 

DlSPO?1TtON  OF  SURPLUS  ARISING   FROM  SALE  OF 
LANDS  FOR  TAXES 

Dear  Sir: 

I  am  in  recdiit  of  your  letter  of  the  fourth  instant,  requestinit  my  advice 
with  rcsiicct  to  the  disposition  of  any  surplus  arising  from  the  sale  of  land* 
under  tax  deed  procedure  as  avithoriied  by  Chapter  74S7,  Acts  of  1935.  I 
have  also  considered  the  opinion  of  the  Supreme  Court  in  the  case  of  Slate  cx 
rcl.  Groves  v.  Caruthersi,   tiled   I'-chruary   16.   1940. 

In  the  Caruthers  case  the  Court  held  that  in  issninK  a  tax  deed  under 
Chapter  17437,  the  lien  reiircsentcd  by  the  tax  sale  certificate  attaches  to  the 
surplus  over  the  amount  paid  for  the  certificate  with  costs  and  expettses,  and 
that  such  sur[)Iu$  should  be  applied  pro  rata  to  the  tax  and  asscssmeiFt  liens 
covered  by  the  tax  sale  certificates  which  became  merged  in  the  tax  deed. 
The  taxes  represented  by  the  certilicate  bore  interest,  and  untd  all  such  taxes 
and  interest  represented  by  the  certiticale  on  which  the  tax  deed  issue*  arc 
imid,  there  is  no  surplus  to  be  paid  to  the  former  owner  of  the  land. 
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NoTCTiber   5,    1940— 0-976. 

DISTRIBUTION  OF  GASOLINE  TAXES  WHERE  ORIGINAL  CON- 
TRIBUTION RliPAlD  AXn  PREFERENTIAL  ROADS 
CO  M  PL[-:i~  1^  D— D A  DE  CO  U  N'T  ^■ 

Dear  Sir: 

Frtmi  yo'ir  letter  of  Novemlwr  4.  liJ40,  the  following  facts  appear:  On 
Aus^nst  25.  1939,  Dack-  County  had  Iveeii  fully  rei»aid  the  amount  of  its  original 
contriliiition  to  the  State  road  system  in  accordance  witli  the  provisions  of 
Chafrter  15659,  Laws  of  Rorida.  Acts  of  1931.  On  AuKust  25,  1939,  the 
first,  second  and  third  preferential  roads  in  Dade  County  had  not  been  com- 
pleted, hut  the  funds  thereafter  apportioned  monthly  to  Dade  County  from 
tile  seccMid  gas  fax  were  wsed  hy  the  State  Road  Department  to  complete 
those  preferential  roads,  and  on  July  27,  1940,  the  chairman  of  the  State 
Rtiad  Dfijartmein  tilcti  in  your  office  a  ccrtilicate  tn  the  effect  that  such  roads 
had  lieen  completed.  At  the  time  of  the  filing  of  the  certificate,  the  nn- 
CNiJendcd  accruals  to  the  credit  of  DatJe  County  amounted  to  $954,155.32. 
Siihscqiient  accruals  to  the  credit  of  Dade  County  raised  this  halanee  to 
$1,084,506,89,  the  amount  on  hand  at  the  [iresent  time, 

^Vlu  asked  to  lie  adviseit  as  to  whether  or  not  the  present  balance  on  hand 
shonld  he  transferred  tn  the  State  Road  Licence  Fund  f<jr  use  hy  the  State 
Road  Dcpanment  in  constructing  State  roads  as  the  State  Road  Department 
may   determine. 

Fntni  a  careful  study  of  Chapter  15659,  Laws  of  Florida,  Acts  of  1931, 
and  jiarticularly  Sections  8  (h)  and  8  (c)  thereof,  I  am  of  the  opinion  that 
these  funds  should  lie  transferred  to  the  State  Road  License  Fund  and  may 
lie  used  l»y  the  State  Road  Department  in  the  manner  provided  hy  law  for 
construction  of  State  roads  throuji^hunt  the  State  generally.  In  my  opinion, 
after  a  county  has  hcen  repaid  the  amount  of  its  original  contribution,  and 
after  the  lirst,  second  and  iliird  preferential  roads  established  at  the  date  of  the 
jiassage  of  Cliaiiter  15659  have  been  completed  in  such  county,  funds  there- 
after accruing  should  be  placed  in  the  State  Road  License  Fund  to  be  used 
by  the  Road  Department  ftir  State  road  eoustruction  an)- where  in  the  State, 
even  tbouj-di  the  county  has  not  received  in  full  the  "equal  amount"  referred 
to  in  the  aforementioned  statute. 
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S«TiterolNrr  12.  1939— 0-S22-1. 

AIR  LINE  TRANSP<lRTAT10X~r)EP0S!TS  TO  SECURE 

mSCOUNT   AUTHORIZED    TO    BE   PAID   FROM 

KXPIuVSE  COLLECTION  OFREVENL'E 

Dear  Sir: 

I  am  in  rccfi'iit  of  yotir  letter  of  the  9lli,  in  wKicfi  you  state  tlwt  officers 
and  employees  of  the  State  of  Morida  have  used  airplanes  as  a  mode  of 
transporlatton  cm  official  Uusitiess  tif  the  Slate  and  liavc  spent  for  such 
transportatifin  tlie  aggregate  amount  of  $6f)8L00.  Vou  state  further  that  the 
airplane  comiranies  vvoiild  give  the  State  a  IS  per  cent  discount  on  all  trans- 
porlation  tickets  if  the  sum  of  5425.00  were  deposited  with  the  companies. 
^'ou  request  my  opinion  as  to  wheUicr  of  not  you  would  have  authority  to 
draw  a  warrant  against  the  fund  known  as  the  Expense  of  Collecting  Revenue 
and  deiiosii  it  with  the  airplane  companies  in  order  that  the  State  may  receive 
the  15  r*er  cent  discount. 

It  is  niy  opinion  that  since  most  of  this  expense  will  be  incnrred  for  col- 
lecting revenue  that  you  are  legally  authorised  to  draw  a  warrant  against  the 
Expense  of  Collecting  Revenue  Fund  in  the  sum  of  5425,00  and  deixwit  it 
with  the  airplane  companies.  Of  course  this  amount  is  to  be  returned  at  any 
time  \ou  desire. 

February  T,  1939— O-40. 

BOUNDARIES— ALACHUA  COUNTY   BOUNDARY  LINE  AT 
ORANGI-:  L,\KE 

Dear  Sir: 

In  reply  to  your  retiuest  of  l'>hrnar)'  5,  1939,  for  a  ruling  on  the  exact 
southern  fxiundary  of  Alachua  County  at  Orange  Lake  l)ecaiise  of  tlte  change 
in  the  water  level,  for  the  purpose  of  determining  the  projMrr  ventie  for  a 
pro^cution.  I  find  (hat  said  coiaity  boundary  tine  k  descrilied  in  |iart  as 
follows : 

"On  south  liy  the  southern  margin  of  Orange  lake  and  the  Ituc  dividing 
townships  eleven  and  twelve  to  where  the  said  line  strikes  range  tine  dividing 
Ranges  Se\enteen  atul  EiKhteen."  Section  41,  Compiled  C.encral  I^^ws,  1927. 
Chapter  6S09,  Acts   1913.   Sec.    1. 

Proljably  iinder  the  authorities  hereinafter  cited  the  tine  wotdd  remain  at 
the  margin  of  the  lake  when  said  .^ct  was  passed,  or  at  the  normal  shore  line; 
however,  that  feature  may  be  immaterial  if  the  lake  is  legally  navigable  water. 
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in  view  of  another  statute  which  provides  that  when  the  territorial  jurisdiction 
of  a  court  tn  anj*  county  shall  extend  to  one  hank  of  any  naviRabte  water, 
sitcli  court  jiliall  hnve  jurisdiction  across  stich  navigaWe  water  from  sliore  to 
shiire,  SectioH  7122,  Comjjiled  General  Laws,  1927:  als<i  Section  4223,  Cotn- 
liited  Gcnieral  Laws,  1927. 

Such  a  statute  has  been  applied  to  a  river  i^onndary  line,  1  (ackney  v. 
State  ( Texas  Cr.  1 .  74  S.  W.  554. 

.According  to  the  weight  of  authority,  such  a  .-statute  is  *'alid  and  does  not 
deprive  an  accused  person  of  a  constitutional  right  lo  a  trial  by  an  impartial 
Jury  in  the  county  where  the  offense  was  committed.  16  C,  J.  197,  Sec.  295 
and  citations  at  note  77. 

^^"hetl!er  specific  waters  in  Florida  are  in  law  navigable  depends  upon  the 
dcT'th  and  extent  of  the  water.s  and  it  has  been  said  that  a  body  of  water  may 
be  navigable  in  law  if  it  is  suited  to  navigation,  although  not  actually  used 
therefor.  Broward  v.  .\labry,  4'^  Fla.  398,  50  So.  826;  Martin  v.  Busch,  93 
Fla.  535,  112  So.  274,     See  also  Peering  v.  Martin,  95  Fla.  224,  116  So.  54. 

The  Legislature  has  treated  Orange  Lake  as  public  waters  to  the  extent 
of  authuri^itig  conveyance  of  jiart  of  the  lake  bottom  by  the  Tfustees  of  the 
Internal  Imftrovement  Fund,  which  tends  to  snpjiort  the  conclusion  that  the 
lake  was  regarded  as  navigable.  Section  1443  17),  Compiled  General  Laws 
1927,  19,1ft  Sup.,  (Iwr.tL-r  13669.  Acts  1929,  Section   I. 

Since,  therefore,  the  venue  may  be  determined  under  the  statutes  fa-st 
herein  cited,  if  the  lake  is  navigable  under  the  decisions  cited,  I  refer  only 
lirietly  to  other  authorities  upon  the  effect  of  a  change  in  a  short  line  named 
as  a  boundary,   for   further  investiRation  if  the  lake  is  not  navigable. 

The  ordinary  ruU.-  is  that  the  boundary  remain.s  as  when  established  and 
does  not  change  with  the  shifting  waters.  Citations  in:  Shapleigb  v,  Mier, 
2W  V.  S.  468.  81  L  l-:d.  35S:  57  Sup.  Ct.  261 :  113  A.  L.  R.  253-254.  See  11 
G.  J.  S.  571.  Sec.  27  th). 

A  margin  of  a  lake  has  been  held  to  mean  the  line  where  the  earth  and 
water  meet.    5  Words  and   Phrases,    1st    Ed.,  4368. 

July  19,  1939— 0-493. 

BAKKrvCrrCY— ACCOUNT    FLORIDA    SHELL    ROCK    CO. 

Di^ar  Sir: 

In  yotir  letter  of  the  18th  instant,  I  observe  ilie  following  facts  : 
The  f'lorida  Shell  Rock  Company  had  on  deposit  with  Citizens  Bank  of 
VVilhstun  $1.7463  at  the  time  sa'd  bank  failed  in  1927.  Later  the  Florida 
Shell  Riick  Compati.v  %'ent  into  bankruptcy,  and  its  accoimt  in  the  Citizens 
Bank  of  Willitton  was  not  listed  among  its  assets,  and  no  claim  was  made  by 
the  Trustee  in  Bankrcptcy  in  respect  to  the  dividends  [laid  by  the  liquidator 
of  said  bank.     .\o  rnc  having;  claimed  the  brst  dividend  paid  by  the  bank  on 
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tlic   account    of    Rorida    Shell    Rock    Company,   tht    warrant    there  fur    wa* 
cancel  ied. 

It  further  appears  that  Itankruptcy  proceedings  were  closed  otit,  and  that 
the  secretary  and  treasurer  of  the  Florida  Shell  Rock  Company  is  now  caftiiig 
on  you  to  deliver  to  him  the  unpaid  dividends  due  to  the  Florida  Shell  Rock 
Company  on  account  of  the  said  deposit  in  the  CttizcHS  Bank.  Vou  thereupon 
ask  to  be  advised  whether  yon-  are  authorized  to  paj-  over  ttt  the  Florida  Shell 
Rock  Company  the  dividends  declared  hy  the  bank  liquidator  on  account  uf 
the  deposit  of  the  Shell  Rock  Comjiany  in  said  bank. 

M>'  o[>inton  is  that  you  would  not  be  authorized  to  pay  the  dividend  de- 
clared on  the  said  deposit  of  the  Florida  Shell  Rock  Company  in  the  Cttiictss 
Bank  of  Wjlttston,  to  either  the  corporation  itself  or  its  secretary-treasurer, 
without  an  order  of  the  court  in  which  the  bankruptcy  proceedings  were  had, 
authorizing  and  ilireetinK  you  to  do  so.  When  the  Florida  Shell  Rock  Com- 
1)any  was  adjudged  bankrupt  and  a  trustee  ap[iointed  therefor,  the  title  to  all 
the  assets  of  the  corpomtion,  including  its  account  in  the  Citijtens  Batik  of 
Williston,  vested  in  the  trustee  for  the  l>enefit  of  the  creditors  of  the  Mortda 
Shell  Rock  Company,  and  until  all  the  debts  of  the  IHorida  Shell  Rock  Com- 
[(any  arc  paid,  neither  the  corporation  nor  its  officers  are  entitled  in  law  to  a 
return  of  the  corporation's  assets,  which  include  the  said  hank  account. 

If  the  secretary -treasurer  of  the  Florida  Shell  Rock  Company  can  procure 
an  order  from  the  Court  in  which  the  bankruptcy  proceedings  were  had,  au- 
lhori2ing  and  directing  you  to  pay  said  dividends  over  to  the  Florida  Shell 
Rock  Corporation  or  its  secretary- treasurer,  you  would  he  protected  in  law  in 
complying  with  such  order. 

April  18.  1940— 0-789. 

BONDS— COMPTROLLER  NOT  AUTHORIZED  TO  SETTLE 
JUDGMENTS  ON   ESTREATED   BONDS 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  today  enclosing  copy  of 
letter  from  the  Clerk  of  the  Circuit  Court  at  DeLand,  Florida,  with  reference 
to  the  compromise  and  satisfaction  of  judgment  in  the  amount  of  $500.00 
against  W.  M.  Cowan.  \'ou  request  my  opitiion  as  to  whether  the  Comptroller 
should  aiiprove  or  disapprove  of  compromise  of  this  judgment  and  also  as  to 
who  would  have  authority  to  issue  the  satisfaction  in  compromise  of  same. 

The  only  statute  that  I  can  find  that  touches  ^s  question  is  Section  4752 
of  the  Compiled  General  Laws.  1927.  The  i)receding  sections  relate  to  the 
duties  of  the  State  .Attorney  and  the  section  I  ha\e  referred  to  authorizes  the 
State  Attorney  *■  •  *  *  with  the  approval  of  the  Comptroller,  to  compromise 
and  settle  all  judgments,  claims  and  demands  in  favor  of  the  State  in  his 
drc'.it  again.^t  de''aiilttng  collectors  of  revcnus,  sheriffs  and  other  officers,  and 
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tlic  sureties  on  their  Iwnds.  on  such  terms  as  he  may  deem  equitable  and 
proper." 

^'oti  \\i\\  note  that  it  does  iiot  authorize  the  compromise  of  judgments 
generally  hut  limits  settlements  to  judgments  and  daims  against  defaulting 
collectors  of  reienue,  et  cetera, 

I  note  in  Mr.  Hawkins'  letter  that  the  judgment  in  question  "arose  by 
virtue  of  the  estrealurc  of  an  appearance  bond  a  number  of  years  ago." 

Since  the  Legislature  did  not  include  judgments  such  as  the  one  you 
mention,  I  am  of  the  oiiinion  that  there  is  no  authority  to  compromise  or  settle 
the  same. 


November  6,  1940— O-980. 

HUILDING     .-KND     LOAX"     ASSOCIATIONS— CANCELLATION     OF 
DIVIDEND  CHECKS  TWO   VI-ARS   OLD   OK    MORE 

Prtir  Sir: 

In  your  tetter  of  the  Sth  instant  you  ask  to  be  advised  whether  dividend 
checks  issued  hy  Dade  County  Sec  irity  Conipany,  a  building  and  loan  associa- 
tion, which  was  placed  in  liquiitation  in  1927,  which  checks  are  two  years  old 
*ir  tnore  and  are  uncalled  for,  may  be  cancelled  imder  tlie  provisions  of  Chapter 
1S877,  Laws  of  Florida,  .\ct.*  of  193.1.  and  die  funds  derived  from  such 
cancellation  used  tn  augumcnt  the  dividends  of  those  creditors  who  are  claim- 
tng  their  checks. 

Chapter  15605.  Law^  o!  Florida,  Acts  of  1931.  provided  for  the  appoint- 
ment of  a  liquidator  for  building  and  loan  associations,  as  did  Section  6181 
of  the  Compiied  General  Laws  of  Florida  provide  for  the  appointment  of  a 
receiver  for  building  and  loan  associations,  and  both  statutes  then  provided 
that  upon  the  appointment  of  such  liquidator  or  receiver,  "the  Comptroller 
shall  proceed  in  the  manner  provided  by  the  laws  of  the  State  of  Morida  for 
the  winding  up  and  liquidation  of  banks,  and  all  the  provisions  of  the  laws  of 
the  State  of  Rorida  applying  to  the  winding  up  and  liquidation  of  banks  shall 
apply  to  building  and  loan  associations  wherever  the  same  shall  be  applicable. 

The  disposition  of  the  assets  of  a  building  and  loan  association  is  a  part 
of  its  lii|uidation  and  the  provision  for  cancellation  of  uncalled  for  dividend 
checks  in  the  statute  relating  to  the  liquidation  of  banks  is  applicable  in  the 
case  of  tmcalled  for  dividend  checks  of  a  building  and  loan  association. 

Section  6181  of  the  Compiled  General  Laws  and  Chapter  15605,  Acts  of 
1931.  were  repealed  hy  Section  12  of  Chapter  15909,  Acts  of  1933,  but  it  was 
provided  hy  Section  12- A  of  Chapter  15909  that  the  provisions  of  that  Act 
shotild  not  apply  to  building  and  loan  a.'ssociations  tliat  were  then  in  the  hands 
of  the  Comptroller  or  a  liquidator  or  receiver  appointed  hy  the  Comptroller 
or  any  circuit  court.     That  means,  as   !   construe  Section   12-A,  that  the  re- 
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liealing  provision  nf  Section  12  would  not  apjtly  in  the  case  of  huilding  and 
loan  aii.snciatiuiis  (liat  were  then  in  liquidation. 

It  follows,  therefore,  that  as  to  building  and  loan  assoeiations  in  liquida- 
tion prior  to  and  at  the  time  of  the  effective  date  of  Chapter  15909.  .Acts  of 
1933.  the  provisions  of  law  relating  to  the  winding  up  aiid  littiiidation  of 
lianks,  including  the  provision  for  the  cancellation  of  dividend  checks,  winild 
continue  to  he  applicahie  until  the  lt(|uidation  of  such  building  and  loan  As- 
sociation is  completed. 

September  24,  1940—0-936. 
CENSUS-EFFECTIVE  DATE 
Dear  Sir: 

In  reply  to  your  letter  of  the  23rd  in  which  you  state  as  follows :    "Quite 

a  large  number  of  |iopnlation  .\ct,s  will  Iteconie  applicable  in  cotinlies  which 
they  haie  not  previously  afTected  and  will  cease  to  affect  certain  counties  to 
which  they  have  formerly  applied  with  the  effective  date  of  the  194()  census. 
So  as  to  insure  uniforni  treatment  throughout  the  State,  will  you  please  advise 
what  date  should  lie  used  in  ai>plying  the  1940  census?"—!  would  stale  that  in 
my  opinion  the  1st  of  .■\pril.  1940,  should  be  used  in  applying  the  1940  Ktdcral 
census. 

This  identical  question  was  discussed  liy  the  Supreme  Court  of  Tennessee 
in  the  case  of  Underwood,  ct  al„  v.  Hickman,  Judge,  el  al..  reported  in  39 
S.  W.  (2nd>  1034,  and  in  ihis  case  tliat  Court  said: 

"By  Section  6  (13  U.  S.  C.  A„  Sec.  206)  it  is  provided  tltat  the  census 
of  the  population  shall  be  taken  as  of  the  Isl  day  of  .'^pril.  and  it  is  made  the 
duty  of  each  enumerator  to  cornmenee  the  enumeration  of  his  district  on  the 
day  following,  unless  the  Director  of  the  Census  in  his  discreticm  shall  charige 
the  date  of  commencement  of  I  he  enumeration  in  said  district  by  reason  of 
climatic  or  other  conditions  which  would  materially  interfere  with  the  proper 
conduct  of  the  work:  hut,  in  any  event,  it  shall  be  ihe  duty  of  each  enumerator 
to  prepare  the  returns  and  forward  same  to  the  supervisor  of  his  dislrict 
within  thirty  days  from  the  commencement  of  the  enumeration. 

"By  Section  13  (13  U-  S.  C.  A.,  S^c  213)  the  Director  of  the  Census  is 
authorized  to  have  printed  by  the  Public  Printer,  in  stich  editions  as  he  may 
deeni  necessary,  preliminary  and  other  census  bulletins,  awl  Itnal  reports  of  llic 
results  of  the  several  investigations  anthorized  by  this  statute,  and  to  publish 
and  distrib'.ite  said  bulletins  and  reports. 

By  Section  18  (]3  V.  S.  C  A..  Sec.  218)  the  Director  of  the  Census  is 
anlhoriited  at  his  diseretidn,  upon  the  written  request  "f  llie  Governor  of  any 
State  or  territory  or  a  court  of  record,  to  furnish  such  Governor  or  court  of 
record  with  certified  cojHes  of  so  much  of  the  population  reports  as  may  be 
requested,  upon  the  jiaymeiit  of  the  act'ial  cost  of  making  such  copies  and  $1 
additional  for  certification. 
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"(1)  From  tile  foregoing,  it  will  be  observetl  that  the  census  shall  l>e 
tttfren  as  of  April  1.  tliat  the  Director  is  given  three  years  to  complete  his 
report  hut  is  authorised  to  make  preliminary  reports  from  time  to  time.  No 
specilic  [irovision  is  made  tor  pnlilishing  official  reports,  and  the  statute  does 
not  fix  a  dt finite  date  when  the  new  census  becomes  effective.  The  only 
logical  conclusion  is  that  it  becomes  effective  on  April  I,  and  such,  in  our 
opin'on.  was  the  intention  of  Congress.  Should  we  adopt  any  other  date,  it 
would  result  ill  irregularity  ani  nonnniformity.  For  example,  two  countte.i 
could  he  raisefl  hy  the  same  census  to  another  class:  the  iKjpulation  of  one 
mittht  be  officially  determined  on  July  1  and  the  other  on  October  1,  .so  that 
in  the  one  county  the  clerk  w^ould  begin  drawing  the  increased  salary  three 
months  lie  fore  the  clerk  in  the  other  county  would  lie  entitled  to  the  additional 
compensation.  Theoretically,  at  least,  they  are  entitled  to  the  sante  compen- 
sation, and  to  construe  the  lavi-  as  contended  by  complainants  wonid  result  in 
inequality  and  injustice." 

The  cases  uf  Peojile  v,  Wong  Wang.  28  Pac.  270,  Worchester  National 
Bank  v.  Cheney,  94  111.  432.  State  v.  Braskamp,  et  al.,  54  N.  W.  Si2,  are  also 
direct  authority  for  my  conclusion  in  this  opinion. 

May  15,  1939— 0-269. 

CONSTtTUTIOKAL   AMENDMENTS— THREE-FIFTHS    VOTE   OF 
BOTH    HOUSES  REQUIRED 

Dear  Sir: 

In  your  letter  of  this  date  you  ask  my  opinion  on  the  following; 

"A  House  joint  resolution,  proposing  an  amcudment  to  the  Constitution, 
passes  the  House  by  the  required  three-fifths  vote  of  all  members  of  the  House. 
It  goes  t^  the  Senate  where  it  is  amended,  and  then  passes  the  Senate  by  the 
reiuircd  three-fifths    vote  of   the  members  of  tlie  Senate," 

Vou  thereupon  ask : 

"Upon  comiiis  hack  to  the  House  does  this  measure  require  (a)  a  simple 
ecmcurrencc  by  the  House  on  the  Senate  atnendnient;  (b)  a  concurrence  by 
lliree-tifths  of  the  members  of  the  House;  or  (c)  a  re-reading  and  re-f)assage 
by  three- fifths  of  the  members  of  the  House." 

Section  1  of  Article  XVII  requires  prt^osed  amendments  to  the  Consti- 
union  to  be  agreed  to  by  three-fifths  of  all  the  members  elected  to  each  I  [ouse. 
This  renuiremetit  is  mandatory,  and  in  my  opinion  applicable  to  a  proposed 
amendment  in  its  final  form,  as  well  as  in  the  form  in  which  it  was  originally 
profxised.  In  other  word.s,  as  ^as  said  hy  our  Supreme  Court  in  Crawford  v. 
Gilchrist.  64  Fla-  41,  SO  So.  963  : 

"These  ret(uirernents  dearly  contemplate  that  such  amendments  shall  he 
agreed  to  by  the  deliberate,  final,  affirmative  vote  of  the  requisite  number  of 
the  mentbers  of  eat'li  Hou^se  of  the  Legislature  dtily  taken  at  a  regular  session." 
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If  one  liranch  of  tlte  Legislature  proposes  an  amendinent  to  tJM  Cbnstitu- 
til  in,  and  it  is  agreed  to  !)>•  tltrce- fifths  of  the  members  elected  to  tliat  branch, 

and  then  ).'ocs  to  ihc  other  branch  and  is  there  amended  and  agreed  to  by  thrce- 
rifths  of  the  mcmljcrs  elected  to  that  branch,  it  must,  before  licing  property 
proposed,  come  back  to  the  branch  in  which  it  originated,  and  there  be  agreed 
to  as  amencidl  by  three-fifths  of  the  members  elected  to  tliat  branch. 

There  is  nowhere  in  the  Constitution  any  rctiuirentent  that  proposed 
anieiidtnents  to  the  Const itutioii  I)e  read  as  ret] ui red  in  the  case  of  bills. 

In  Collier  v.  Gray,  U6  Fla.  845.   157  So.  40,  it  was  said: 

"Projiosed  amendments  to  the  Constitution  arc  required  to  be  agreed  to 
by  three- fifths  of  all  the  memliers  elected  to  each  Flotise.  \N'hcn  that  !» 
accomplished,  the  pro[iosed  amendment  is  said  to  be  submitted.  When  adojttcd 
l>y  either  Hon.ic.  it  becomes  the  propo.sal  of  that  House  to  amend  the  Consti- 
tution, and.  when  adopted  by  the  requisite  vote  of  each  House,  it  liecomis  Ihc 
pro]>osition  of  three-fifths  of  all  the  members  or  more  of  each  Hottsc.  Such 
proposals  arc  noi  the  exercise  of  an  ordinary  legislative  function,  nor  are  they 
subject  til  the  constitutional  provision.s  regulating  the  introduction  and  passage 
of  0Fdinar\-  legislat!\'e  enactments,  although  they  may  be  proposed  in  ihc  form 
of  an  ordinary  legislative  bill  or  in  the  form  of  a  joint  resolution." 

May  23,  1939— 0-296. 
CONTRACTOR  UNDER  CHAPTER  18011 
Hear  Sir; 

I  am  in  receipt  of  your  letter  of  the  22»d,  asking  my  opinion  as  to  whether 
or  not  a  person  who  contracts  to  do  a  job  on  a  cost  plus  basts  is  a  contractor 
within  the  meaning  of  Section  1 1  of  Chapter  18011.  Acts  of  1937. 

In  reply  thereto  I  would  state  that  in  my  opinion  a  person  who  contracts 
to  do  any  work  for  another  upon  a  cost  plus  liasis  is  a  contractor  within  the 
meaning  of  the  abo-i'c  mentioned  statute.  In  this  connection  see  Halstead  v. 
Stahl,  94  N.  R.  1056:  also  Knowlton  v,  Givens.  178  X.  W.  63,  wlwre  the 
following^  is  stated : 

"One  who  furnished  materials  and  labor  for  the  construction  of  a  building 
under  a  contract  whereby  he  was  to  be  paid  the  cost  of  such  material  an!  labor 
plus  a  [lercentage  for  his  services  is  a  contractor,  entitled  to  a  mechanic'*  lien 
for  materials  and  labor  furnished,  not  an  agent  of  the  owners." 

I  agree  with  you  that  Section  7435,  Compiled  General  Laws,  1927,  does 
contain  a  more  effective  w-ay  of  enforcing  the  license  laws.  However,  I  be- 
lieve that  you  could  enforce  the  same  either  under  this  statute  or  under  Section 
32  of  Chapter  18011.  or  both,  the  former  being  a  criminal  statute  and  the 
latter  a  civil  one. 
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February  7,  1939—0-57. 

CONVICT  NOT  ENTITLRD  TO  CRKDTT  FROM  PRISON 
SENTENCE  FOR  JAIL  TIME 

Dear  Sir: 

Referring  to  letter  from  the  Secretarj-  to  the  Board  of  Pardons,  dated 
Jamiary  31,  IW),  and  attached  file,  it  is  my  opinion  tliat  a  convict  is  not 
entitled,  unrier  the  law,  to  credit  on  a  sentence  to  the  penitentiary  for  time 
.spent  in  jail  pending  an  appeal  by  him  from  the  jndgment  upon  the  sentence, 
nnless  the  sentence  provides  for  snch  credit  either  cx]>ressly,  or  by  necessary 
implication,  Dimmiek  v,  Tompkins,  194  U.  S.  540,  24  Sup.  Ct.  780,  48  L. 
Ed.  11 10:  16  C.  J.  1,172,  Sec.  .5230  and  eise^  cited.  Cf.  generally,  Terrell  v. 
Williams.  .iS  l-'la.  5W>:  State  v.  Home,  .>2  Ha.  125:  Miller  v.  State,  15  Fla. 
575.    Therefore,  the  pro'i'isions  of  the  sentence  should  i»e  examined. 

In  the  absence  of  a  proxfision  in  the  sentence  for  a  credit  of  time  spent  in 
jail,  it  arptars  that  notice  and  application  by  the  convict  in  the  usual  manner 
for  eomrauiatjon  of  punishment  would  )>e  the  proper  procedure. 

Whether  the  hoard  should  Rive  cort-'iideration  to  the  time  spent  in  jail, 
involves  a  tptesiion  of  polici  upon  which  it  may  be  observed,  however,  that 
the  refusal  to  sive  any  consideration  thereto  would  tend  to  discourage  im- 
neccssarv-  apjicals,  yet,  the  giving  of  some  consideration  to  jail  time  might 
tend  to  proBiote  gtiod  condnct  in  prison,  so  that  perhaps  a  policy*  between  the 
two  shonid  be  discussed,  or  each  apiilication  he  left  to  rest  ui>on  the  particular 
record  and  fact.s  in\'olved. 

June  JO,  1939— 0-441. 

CONVICTS,  ST.ATE— HOURS  OF  LABOR— SECTION  3,  CHAPTER 
7K33,  ACTS  1919— RULES  AND  REGULATIONS 

Deftr  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  June  30  requesting  an 
1. pinion  upon  certain  points  brought  out  by  .Mr.  J,  A.  Creech  Jn  his  letter  to 
you  "if  June  28. 

Atparcntl.^',  there  has  been  some  question  as  to  the  hours  that  convicts 
may  l>e  worked.  He  quotes  Section  3  of  Chapter  7833,  .^cts  of  1919,  as 
follows  ; 

"No  Slate  convict  shall  lie  required  to  work  more  than  sixty  hours  in  any 
one  week  or  more  tiian  eleven  hours  in  any  one  day  which  time  shall  include 
ttrnc  spent  in  going  to  and  returning  from  work,  and  no  convict  shall  he 
refjuired  to  jwrform,  during  such  time,  any  labor  in  excess  of  his  ability  to 
t>erform   without    impairment  of   his  physical  condition." 

lie  also   calls  attention  to   Paragraph  23   on    Page  47  of    your    Biennial 
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Ktiiori  wliich  coiilatns  the  rules  and  regulations  regarding  hours  of  lalnir  of 
convicts.     I  quote  the  same : 

"Convicts  shall  not  he  required  to  work  on  Sundays  nor  nuire  ttian  sixty 
hours  a  week,  which  st:all  include  the  time  of  going  to  and  retuminfi  from 
their  work.  This  rule  does  not  refer  to  cooks  and  yardmen.  Ox»ks  and 
yardmen,  however,  should  have  one  Sunday  on  and  one  Sunday  off,  alter- 
nately." 

Tiie  statute  and  the  rules  seem  to  l>e  clear  and  I  hardly  see  how  any  one 
could  misintcrjiret  the  same.     The   statute  provides: 

1.  No  State  convict  sliall  lie  required  to  work  more  than  sixty  hours  in 
any  one  week. 

2.  No  more  than  eleven  hours  in  any  one  day,  which  time  shall  iitcludo 
time  spent  in  going  to  and  returning  from  work. 

3.  No  convict  shall  he  required  to  lalwr  in  excess  of  his  ahitity  or  to 
jitrfonn  to  an  extent  tfiat  would  impair  his  health. 

The  rules  have  one  other  condition  which  is : 

4.  Xo  convict  shall  he  required  to  work  on  Sundays  except  cooks  and 
yardmen,  who  should  liave  one  Sunday  on  and  one  Sunday  off  rcsjicctiveli'. 

The  authorities  in  charge  of  convict  camt»s  should  regulate  I  heir  hours 
of  work  <!o  as  to  come  within  the  statute  and  regulations  and  this  should  In? 
comparatively  easy  to  compute,  I  l>elic'\'c  that  the  hour  and  a  half  for 
(1  inner  and  fifteen  minutes  for  rest  period  that  you  spoke  uf.  should  not  Ijc 
included  in  determining  whether  or  not  a  convict  has  worked  eleven  hours 
in  any  one  day  or  sixty  honrs  in  any  one  week.  I  do  not  see  how  I  could 
add  anything  further  that  would  he  lielpful  in  the  matter. 

July  17.  1939—0-470, 

CONVICTS— ,'\UTHORITY   OF   COMM.MISSIONER   OF  AGRICUL- 
TURE AND  RO.ARD  OF  COMMISSIONERS   OF 
STATE  INSTITUTIONS 

J)c<ir  Sir: 

Av  your  r«iuest  1  licg  to  advise  that  neither  the  Itoard  oi  Connnisjsioners 
of  State  Institutions  nor  the  Commissioner  of  Agriculture  has  an)  power  or 
authority,  supervisory  or  otherwise,  over  city  convicts  or  city  prisons. 

By  Section  8549,  Compiled  General  Laws  of  Florida,  1927,  it  is  t>rovidcd 
lliat  county  convicts  may  he  kept  and  worked  under  such  rules  and  regulations 
and  supervision  as  may  he  prescriiied  hy  the  Commissioner  of  Agriculture 
with  the  advice  and  approval  of  the  Board  of  Commissioners  of  Stale  Insti- 
tutions, and  that  the  Commissioner  of  Agriculture  with  the  approval  of  the 
Board  o(  Commissioners  of  Slate  Institutions  shall  have  the  iK>wer  In  enforce 
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all  such  rules  and  regulations.  This  niay  well  include  regtiktions  as  to  uni- 
furms  to  he  worn  liy  county  convict';. 

It  is  lUfreiii  also  made  the  duty  of  the  sttpervisc^rs  of  State  convicts  to 
insi>ect  and  sui>er\isc  all  cotintj-  convict  camps  under  the  direction  of  the 
comnussioner  of  aipriciilture,  and    make  written  reports  to  him. 

By  Section  8559,  Compiled  General  Laws,  the  Board  of  Commissioners 
of  State  Ins  til  tit  i  MIS  and  the  Commissioner  of  Agriculture  are  directed  and 
required  to  plan  such  adequate  and  proper  pnfn"shment  for  county  convicts  as 
to  them  shall  seem  wise. 

July  26,  19J9— 0-496. 

CONVICTS— DISCHARGE   FEES  TO  BE  PAIO  BY  COUNTY  IN 

WHICH  CONVICTED 

Dear  Sir: 

In  reply  to  your  inquiry  by  letter  of  July  19,  193'J,  it  is  my  ojiinion  under 
Chapter  9203,  Acts  of  1923,  embodied  in  Sections  6549  and  6550,  Compiled 
General  1-aws  of  1927.  that  the  discharge  fees  to  county  convicts  who  serve 
(an  of  their  sentences  in  jail  and  part  in  employment  under  a  hiring  or  letting 
of  ihem  h\  the  count)-  commissioners  to  another  coimty,  are  to  l>e  paid  by  the 
county  in  which  they  were  convicted 

The  statutes  do  not  provide  for  an  apt)ortionment  or  prorating  of  the  dis- 
charge fees  and  it  is  noted  that  the  money  derived  from  the  hiring^  of  such 
convicts  .shall  be  paid  to  the  county  hirine  them  out  and  shall  lie  placed  to  the 
credit  of  its  line  and  forfeiture  fund. 

September  20.  1939— 0-S72. 

COHPDRATrONS— LI-MITHIJ  SURETY  COMPANIES  UNDER 

CHAPTER   19513.  ACTS  OF   1939  —  INCORPORATION 

UNDER  GENERAL  CORPORATION    LAW 

OF  1925 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  September  IS. 

You  submit  for  my  consideration  a  iirojiosed  charter  for  a  limited  surety 
company.  This  proposed  charter,  in  addition  to  granting  powers  authorized 
to  be  exercised  by  limited  surety  companies  organized  vuider  Chapter  19S13, 
Lzws  of  Florida,  Acts  of  1939.  would  grant  other  very  broad  powers,  includ- 
ing even  the  right  to  engage  in  the  mercantile  business.  You  request  my 
opinion  as  tu  whether  jou  should  iiermit  tbi,<  proposed  charter  to  l)e  filed  and 
Iiecome  effective. 

Section  1  of   Chapter  19513,  Acts  of  1939,  provides  in  part  as   follows ; 

"Limited  Surety  Companies  shall  be  incorporated,  and  such  companies  may 
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lie  incorporated  under  ihe  provisions  of  Chapter  10096.  Laws  of  Florida,  Act* 
of  1925." 

[f  it  were  not  for  tliis  provision,  mich  limited  surety  eompuiies  could  not 
lie  organised  under  Chapter  100%.  Acts  of  J925.  which  is  known  as  the 
General  Corporation  Law  of  1925.  Section  3  of  the  General  Corporation  Law 
of  1925  provides  expressly  ihat  corporations  may  not  be  formal  under  thai 
law  to  conduct  the  business,  among  others,  of  "surety  companies." 

Chapter  19513  requires  a  limited  surety  company,  before  transacting  any 
business  as  such,  to  obtain  a  certillcate  of  authority  from  the  State  Treasurer. 
Ill  order  to  obtain  this  certtlicate  of  authority,  it  must  comply  wilb  certain 
speciHed  conditions  among  which  is  tlic  deposit  of  $5,000  in  securities  with  the 
State  Trea.surer,  The  Insurance  Commissioner  is  given  broad  general  powers 
with  regard  to  the  regulation  of  such  limited  surety  companies.  It  is  conceiv- 
able that  the  Insurance  Commissioner  could  reijuirc  a  company  seeking  to  ob- 
tain  a  certificate  of  authority  to  furnish  information  concerning  the  scope  of  its 
business  activities.  It  would  seem  that  under  Sectiwi  9  of  Chapter  19513, 
Acts  of  1939,  that  the  Insurance  Commissioner  would  lie  authorized  to  refuse 
to  issue  a  certilicatc  of  authority  in  the  event  tliat  he  oljtains  information  that 
a  corjioration  applying  for  such  certificate  intends  to  engage  in  business  activi- 
ties entirely  inconsistent  with  engaging  in  the  business  of  a  limited  surety 
company. 

Under  Section  4  of  the  General  Corporation  Law  of  1925,  the  corporate 
existence  of  a  corporation  iiegins  upon  the  fihng  of  a  certificate  of  incoriJora- 
ti<m  in  your  office.  In  view  of  the  fact  that  limited  surety  companies  can 
legally  be  organised  under  the  General  Corjioration  Law  of  Florida,  it  is 
my  opinioii  that  the  mere  fact  that  the  proposed  ciiarter  includes  other  busi- 
ness activities  would  not  be  sutlicient  ground  upon  which  you  could  refuse 
to  file  such  proposed  charter.  The  corporation  has  a  right  to  organize  by 
fih'ng  its  certificate  i>f  incorporation  with  you. 

A  different  question  presents  itself,  however,  when  the  corporation  !«eeks 
a  certificate  of  authority  to  engage  in  the  business  of  a  limited  surety  com- 
pany. Whether  such  a  company  can  satisfy  the  Insurance  Commissioner  that 
it  intends  to  operate  strictli'  as  a  limited  surety  comimny  is  a  matter  Itetween 
the  company  and  the  Insurance  Commissioner  when  application  is  made  fur 
a  certificate  of  authority. 

August  13,  1940—0-8921 

COUNTY    PRISONERS-GAIN   TIME   UNDER    CHAPTER    19199. 

ACTS  OF  1939 

Dear  Sir: 

In  a  recent  letter  you  have  asked  whether  all  co  inty  prisoners,  regardless 
of  length  of  sentence,  should  have  the  benefit  of  application  of  gain  time  for 
good  conduct  allowed  hy  Chapter  19199,  Laws  of  Florida,  Acts  of  1939. 
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The  law  prior  to  1939  (Sec.  6231.  R.  G.  S„  as  amended  by  C,  1806S,  Acts 
of  1937)  had  mentioned  Stale  (irisoners  only  in  allowing  gain  time  for  good 
ciinditet.  In  order  to  remedy  this  situation,  the  ly39  Act  was  passed  to  grant 
the  sante  right  to  county  prisoners.  While  the  Act  sets  out  that  the  deduction 
from  the  term  of  the  sentence  sliall  Ije  "five  days  per  month  off  the  first  and 
second  years  of  the  sentence,"  and  ottier  days  off  longer  sentences,  the  in- 
terpretation of  this  portion  of  the  Act  depends  upon  the  intent  of  the  Legis- 
lature which  was  above  stated. 

tt  has  licen  generally  considered  that  a  sentence  to  be  served  in  a  county 
jail  nmst  not  lie  for  more  than  one  year,  or  to  be  served  in  the  State  prison 
must  not  lie  for  less  than  one  year.  Our  Supreme  Court,  however,  has  re- 
cently, in  the  case  of  Hyde  v.  State,  190  So.  497.  aflirmed  a  sentence  of  four 
months  in  tise  State  prison,  and  earlier  in  the  case  of  State  v.  McLeod,  135 
na.  IIW,  1B4  So.  585,  affirmed  a  sentence  of  two  years  in  the  county  jail.  We 
tiad,  therefore,  the  situation  in  regard  to  sentences  for  county  prisoners  the 
same  as  State  prisoners,  some  for  more  than  one  year  and  st)me  for  less. 

It  cannot  lie  (titestioned  that  the  law  before  1939  applied  to  all  state 
prisoners,  since  there  was  no  limitation  in  the  Acts  referring  to  them.  The 
customary  sentence  for  State  prisoners  being  a  term  of  one  or  more  years, 
tbc  langtiage  used  in  the  .^cts  was  apt,  since  the  gain  time  is  necessarily  from 
the  last  ixjrtion  of  the  sentence  to  be  served.  In  order  to  give  full  effect  to 
tlie  .'\ct  as  intended  by  the  Legislature  so  as  to  include  all  prisoners  serving 
terms  of  Uss  than  one  year,  the  deductions  must  be  interpreted  as  prorate  for 
the  actual  time  ser\-ed.  The  Act  provides  that  in  the  ca.>;e  of  escape,  or 
attempted  escape,  or  .serious  mistondnct,  "all  the  commutation  which  shall 
l:ave  accrued  in  favor  of  the  prisoner  up  to  that  day  sliali  be  forfeited,"  and 
there  could  have  been  no  accrued  gain  time  "up  to  that  day"  if  the  interpreta- 
tion is  that  any  siicli  time  is  altowed  only  at  the  end  of  a  year  sentence.  This 
seems  to  lie  the  interpretation  of  our  Supreme  Court  in  the  case  of  Finch  v. 
Mayo,  Its  So.  27,  wherein  the  court  computed  a  gain  time  credit  of  240  days 
for  the  first  two  years  served,  and  520  days  during  the  succeeding  two  years. 
10  months  and  16  tlajs  to  the  time  the  petition  for  writ  of  habeas  corpus 
was  tiled.  Since  gain  time  was  projierly  prorated  in  this  case  for  the  time 
lielwecn  the  fourth  and  tifth  years  of  a  long  sentence,  it  should  likewise  be 
prorated  duriny  the  lirst  year  for  a  sentence  for  less  than  one  year,  there 
being  no  difference  in  the  \vording  of  the  Act. 

It  is,  tbcrefore.  my  opinion  that  the  county  or  State  prisoners  ser\Hng 
under  a  sentence  of  less  than  one  year  come  within  the  provisions  of  the 
statute  allowinir  r<ttn  time  for  good  conduct,  and  that  such  gain  time  should 
be  computed  upon  a  prorata  basis  at  the  rate  of  live  days  per  month  for  the 
period  of  the  sentence. 
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March  27,  1939-^.124. 

FISH -CHAPTER   17932.  ACTS  OF  1937— CLOSED    SEASON   ON 
BLACK   HASS— APPLICABILITY  TO   LAKE  OKEECHOBEE 

Dear  Sir: 

This  is  ill  reply  to  your  leitcr  of  March  24.  1939.  reading  a4S  follows: 

"I  wiU  appreciate  your  giving  mc  an  opinicm  relative  to  the  legality  of 
closed  bass  season  insofar  as  it  affects  Lake  Okeechobee." 

Section  1  of  Chapter  17932.  Laws  of  I'lorida.  Acts  of  1937,  reads  as 
follows : 

"Section  L  That  on  and  after  the  passage  of  this  Act  it  shaJ!  he  un- 
lawful for  any  jjerson,  i»ersons,  tirni  or  corporations  lo  take  from  any  of  the 
fresh  waters  of  the  State  of  Florida  any  targe  or  small  month  Black  Basi> 
( Micro pterns  dolomicu  or  micropterus  salunudes)  during  the  period  of  each 
year  he^nning  March  ISth,  and  ending  May  20th." 

The  Act  provides  for  a  punishment  for  violation  thereof,  and  repeals  all 

laws  or  parts  of  laws   in  conflict  tlierewilh, 

I  am  advised  that  l_ake  Okeechobee  is  in  fact  fresh  water.  Therefore,  I 
ant  of  the  ojiinion  tlial  the  closed  season  provided  fur  by  this  .Act  is  applicable 
to  Lake  Okeechobee  as  well  as  to  other  fresh  waters.  The  fact  that  Chapter 
10123,  Acts  of  192S,  as  amended  hy  Chapter  17012,  Acts  of  1935  (C.  G.  L. 
Supplement,  Sec.  1875)  refitiires  that  Lake  Okeechohee  be  considered  as  salt 
water  for  the  purposes  of  that  .\et,  has  no  bearing  ufwn  the  apphcability  of 
Chapter  17932  to  Lake  Okeechobee, 

September  14.  1940— 0-93S. 

FLORIDA   NATIONAL  GUARD— FUNDS   XLAY    BE  USED  FOR 

BENEFIT   OF 

Dear  Sir: 

I  have  yonr  oral  request  for  an  opinion  as  to  whether  or  not  you  can 
legally  approve  an  expenditure  of  $500.00  from  "Other  F'unds"  to  ]iay  a 
portion  of  certain  bills  that  were  created  during  the  sickness  of  the  late 
Colonel  Preston  Ayer?*,  such  funds  being  money  sent  by  the  War  Department 
many  years  ago  tltat  repre!>e];ted  lialances  of  organt^tatinn  funds  turned  in  as 
World  War  units  were  disbanded. 

Tlie  Adjutant  General  informs  me  that  the  sources  of  these  funds  were 
explained  in  a  letter  written  to  Governor  Martin  by  the  .Adjutant  General  on 
April  25,  1928,  and  he  also  refers  me  to  the  provisions  of  Chapter  12102,  Acts 
of  1927.  I  find  that  this  .Act  pro\idecl  that  the  Governor  W'as  "authoriited  to 
receive  such  funds  as  trustee  and  to  distribute  them  for  tlic  lieneftt  of  the 
National  Guard  of  this  State  in  such  manner  as  his  jud^ocnt  may  dictate," 
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Since  the  Legislature  ^■ested  in  you  the  discretion  to  distribute  said  funds 
for  the  lienetit  of  the  National  Guard  in  such  manner  as  you  may  desire,  I  am 
of  the  opinion  that  if  yoit  feel  that  this  re<^|uested  expenditure  be  for  the 
benefit  of  the  National  Guard,  it  will  be  proper  for  you  to  approve  the  same. 

August  14,  1939— 0-531. 

FROZf-N    DESSERTS    LAW— SALE   OF   KOKANUT    KREME 
PROHfBfTED 

Dear  Sir: 

In  your  letter  of  tiit  14th  instant,  you  state  that  the  manufacturers  of 
"Kokanut  Kreine"  liave  requested  advice  as  to  their  status  under  the  Froten 
liesserts  l^vv.  ^'ou  also  state  that  the  State  Qiemist  advises  that  he  has 
analyzed  this  product  and  finds  its  base  to  be  cocoanut  oil  and  that  this  sub- 
stance comes  within  tlic  class  of  fatty  oil  substances.  You  thereupon  ask  to 
be  advised  if  the  saie  of  this  product  is  legal. 

The  aii^wer  to  your  inquiry  is  found  in  subparagraph"  (e)  of  Section  7. 
Chapter  16047.  Laws  of  Florida,  Acts  of  1933,  brought  forward  as  Section 
3219  (34 >,  Permanent  Supplement  of  the  Compiled  General  Laws  of  1927, 
which  is : 

"No  person  shall  sell,  advertise  or  offer  or  expose  for  sale  a  frozen 
dessert  if  it  contains  any  fats,  oils  or  paraRin  other  than  milk  fats,  except 
such  &ts  or  oils  as  are  naturally  contained  tn  the  flavors  used." 

July  19,  1939^0-480. 

CUARDL\N— APPOINTMENT   UNDER    CHAPTER    19163,    LAWS 
OF  FLORIDA.  1939 

Dear  Sir: 

I  am  in  receipt  of  .vour  letter  of  the  18th,  inquiring  as  to  whether  or  not 
the  guardian  required  to  be  appointed  under  the  provisions  of  Section  5  of 
Chapter  19163.  Laws  of  Florida.  1939,  is  the  same  guardian  provided  for  in 
Section  5913,  Compiled  General  Laws,  1927,  and  also  inquiring  if  a  bond  should 
be  required  of  such  guardian  knd  who  shotild  pay  the  cost  of  recording  such 
guardianship  pai»;rs. 

It  is  my  opinion  tfiat  the  guardian  required  to  be  appointed  by  Section  S 
of  Chapter  19163,  Lavt's  of  Florida,  1939,  is  the  same  guardian  provided  for 
under  Section  5913,  Compiled  Genera!  Laws,  1927.  It  is  also  my  opinion  that 
a  gxiardian  must  lie  apiiuiiited  for  every  person  committed  as  provided  by 
Section  5  of  the  1939  Act;  however.  I  do  not  believe  that  there  is  any  necessity 
for  giving  a  bond  unless  the  i>er3on  adjudged  insane  is  not  insolvent  or  has 
an  estate  which  the  guardian  should  manage  and  account  for. 

I  am  of  the  further  opinion  tliat  the  co.st  of  recording  the  guardianship 
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t<a])ers  and  of  the  pavment  of  the  band  should  lie  paid  out  of  the  estate  of 
lunatic,  [irovidcd  he  or  ^hc  is  jiossessed  of  an  estate,  but  tf  there  is  no  estate 
or  the  Itmatic  is  insolvent,  then  the  county,  under  the  provisions  of  Sectioit 
3658,   Compiled   General   Laws.    1927,   should   pay   the  costs  of   recording   the 

guardianship  papers. 

Augast  5,  1940— 0-887. 

GUARDIANS— DEPOSIT  OF  FUNDS  BELONGING  TO   MINORS 
IN  SAVINGS  BANK  NOT  UNL.^WFUL 

Dear  Sir. 

Lender  Seetitm  107,  Revised  General  Statutes  C  Section  131,  Compiled 
Genera!  Laws ) ,  you  re(|iiest  my  opinion  as  to  whether  the  criminal  laws  of 
ilorida  are  violated  hy  a  guardian  in  depositinjt  cash  lielongin);  to  tliree 
minors  in  the  savings  account  of  a  bank.  You  state  that  complaint  has  been 
made  to  you  that  such  investment  is  contrary  to,  and  not  authorised  hy. 
Chapter  17949.  Laws  of  Florida,  Acts  of  1937,  and  Chapter  191 W,  Laws  of 
Ilorida,  Acts  of  1939. 

1  liave  considered  the  statutes  above  referred  to  and  do  not  Itittl  any 
provision  in  than  dctining  any  crime  punishalile  under  the  laws  of  Florida. 

Decemter  28,  1939— 0-678, 

HF-.'^LTM  CKRTIFICATES-ONLY  LICENSED  PHYSICIAN  MAY 
ISSUE  TO    HOTEL  EMPLOYEES 

Dear  Sir: 

This  will  ai-knowledsje  receipt  of  your  letter  of  December  27  rcqucstii^ 
me  to  advise  you  whether  or  not  a  doctor  can  refuse  to  approve  rcjxirts  of 
medical  examinations  when  examination  has  been  made  by  some  doctor  other 
than  an  M.  D.  and  refuse  to  issue  a  health  certificate  based  on  such  evamina- 
tioii. 

In  reply  1  wish  to  advise  that  the  section  that  requires  an  exaininatiiwi 
by  a  physician  of  employees  of  hotels,  et  cetera,  is  part  of  our  hotel  law, 
being  Section  3382  of  the  Compiled  General  Laws  of  Rorida,  1927,  Permanent 
Supplement.    Tfiis  section  provides : 

"Employees  to  l)e  tree  frooT  communciable  disease.  No  person  suffering 
from  any  contagious  or  communicable  disease  shall  be  employed  in  any  hotel, 
restaurant,  apartment  house  or  rooming  house  to  prepare  or  handle  food, 
drink,  dishes,  towels,  or  linens,  or  in  any  other  capacity  whereby  such  diseas«s 
might  be  communicated  to  guests  or  tenants. 

"All  employees  shall  furnish  health  certificates  including  a  Wasserman 
test,  signed  by  a  registered  licensed  physician  of  the  State  uf  Rorida,  when- 
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ever  the  hotel  commissioner  or  his  deputy,  in  his  discretion,  deems  it  necessary 
for  the  protection  of  public  health." 

Vou  will  note  thai  the  health  certilicate  must  be  signed  by  a  registered 
licensed  jiiivsician.  I  find  that  the  word  "physician''  is  dellncd  by  Webster's 
-New  International   Dictionary  as  follows : 

■•Physician— 1.  A  person  skilled  in  physic  or  the  art  of  healing:  one  duly 
authorized  to  treat  diseases,  esp.  by  medicines ;  a  doctor  of  medicine ; — often 
(listintjiiished  frt>m  a  surgewi."' 

I.  therefore,  am  of  [he  opinion  that  only  a  physician  win*  has  passed  the 
State  B<>ard  of  Medical  I'^Kaminers  would  lie  cgualilied  to  make  a  health  cer- 
titkatc.  This  conchtsion  is  confirmed  by  the  fact  that  throughout  the  statutes 
relating  to  llie  State  Board  of  Medical  Examiners,  the  word  "physician"  is 
repeatedly  used,  whereas,  doctors  who  are  practicing  some  other  form  of  the 
healing  art  are  not  referred  to  in  our  statutes  as  physicians. 

For  instance,  in  onr  statutes  relating  to  osteoialhs,  beuig  Section  341?, 
et  seti-,  C,  G.  L,,  osteopaths  are  referred  to  as  practititmers,  osteopathic  physi- 
cians, and  wherever  the  word  "physician"  is  used,  it  is  always  used  in  con- 
nection with  the  word  "osteopathic," 

The  same  is  true  of  the  statute  creating  the  State  Botrd  of  Chiropractic 
Examiners,  being  Sectiwt  3435,  Compiled  General  Laws,  They  are  referred 
to  there  as  l>octors  of  Chiropractic,  and  whenever  the  word  "Doctor"  is  used 
in  this  Act,   I  lind  it  is  always  used  [n  connection  with  the  word  "chiropractic." 

Sections  34f)9,  et  scq.,  C.  G.  L„  relating  to  Naturojiathj-,  refers  to  prac- 
titioners of  this  art  of  healitigr  a^  "naturopathic  physicians,"  and  wherever 
the  word  "physician"  is  used  in  this  Act,  it  is  always  coupled  with  the  word 
"uattiropathic." 

I,  therefore,  answer  your  question  in  the  affirmative. 

September  5,   1940— 0-918, 

HOTELS— COPY  OF  h.\\\S  REQUIRKD  TO  BR  POSTED 
— PEN.'^LTIES  FOR  VIOLATION 

Dmr  Sir: 

You  call  nn  attention  to  a  specific  instance  in  which  a  hotel  has  failed  to 
comply  with  the  provisions  of  Section  38  of  Chapter  16042,  I^ws  of  Florida, 
Acts  of  1933,  requiring  hotels  to  jtost  copies  of  Sections  40,  45  and  46  of  that 
statute  in  each  bedroom,  Vou  inquire  as  to  whether  this  violation  is  punish- 
able under  Section  4fi  of  said  Chapter  1S042. 

It  is  my  opinion  that  this  violation  i>  punishable  under  said  Section  4S, 
for  it  constitutes  a  failure  to  carry  out  a  dut.i  imposed  upon  the  hotel  keeper 
hy  law. 
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Noveinlwr  S.  1940— 0-979. 
INSANE  PKRSON— DOMICILE  OF  WIFE  SAME  AS  HUSRAND 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  nf  Nuvfrtibcr  Z.  Vnu  ret|iicst 
mc  to  answer  the  foSlowing  question:  "Whether  or  not  a  patient,  who  has 
liecn  tor  seicral  years  adjttdged  tncompetent  and  hospttaiized  in  another  State, 
wnitld  acquire  a  claim  against  the  State  nf  Florida  for  hosiiitah'zation  by 
virtue  of  the  fact  ttiat  the  patient's  husliand  snl>sec|«ent  to  her  commitment  to 
a  mental  instiluiion  in  another  State  moved  to  Morida,  and  remained  long 
entiu'ih  to  acf(iiire  citizenship  rights,  entitles  his  wife  to  hiwpitahi^atjtm  at  the 
expense  of  the  State  of  Florida." 

In  reply  I  wish  to  advise  that  the  courts  are  in  accord  that  the  domicile 
of  a  wife  i>  that  of  her  hnsiiand  unless  she  lias  for  the  pur[K)w  of  securing  a 
divorce  separated  from  her  hushand  with  the  intention  of  cstahlistung  resi- 
dence for  f iJch  piirsjose.     Our  Supreme  Court  has  held : 

"Generally,  domicile  of  wife  is  that  of  husband,  and  is  ordinarily  not 
affected  hy  fact  that  wife  is  living  ai>art  from  hushand  in  altsence  of  a  judicial 
decree  of  seiiaratioii  or  divorce,"  Uowmall  v.  Bowmall.  127  Fla,  74?.  174  So. 
14. 

Under  Section  9,  Qiapter  I91ftJ,  Acts  of  1939,  the  risrht  of  an  incompetent 
to  have  hospital iiiation  at  the  exfwnsc  of  the  State  of  Florida  is  dependem 
upon  whether  or  not  the  [terson  adjudged  incompetent  is  domiciled  in  the 
State  of  I'loriria.  1  am  of  the  opinion  that  stiKe  the  hushand  has  become  a 
citisceti  oi  norida.  the  domicile  of  the  wife  b  that  of  the  hushand. 

f  do  not  hnd  where  the  Supreme  Court  of  Florida  has  considcretl  the  exact 
fjiiestion  you  have  proponndcd.  However,  I  do  find  in  the  case  of  Glue  v. 
Klein.  226  Mich.  175,  197  N.  W,  691,  the  facts  were  almost  identical.  In  that 
case  the  huslnnd  and  wife  had  lieen  domiciled  in  hlinnesota  and  the  wife  had 
iice«  committed  to  an  asylum  in  that  Slate,  Snbsetjuently,  the  hushand  moved 
to  Michigan  and  the  Michigati  Court  held  that  the  wife's  domicile  followed 
her  hnshand  to  Michigan  even  though  the  wife  remained  in  the  insane  asylum 
in  Mimiesota  and  reuardless  of  the  fact  that  the  hnshand  changed  his  domicile 
suhseciiiettt  to  the  wife's  being  adjudged  insane. 

I  also  find  in  the  more  recent  case  of  Hairs  v.  Hairs,  222  Mo.  App.  941, 
300  S.  W.  540,  the  Court  there  held  that  the  wife's  domicile  followed  the 
husband' ^i  domicile  when  the  hushand  established  a  domicile  in  Missouri, 
Likewise,  in  the  case  of  In  Re:  Fischer's  E.state,  271  N.  Y.  S.  101.  .Affirmed 
277  N.  Y.  S.  939,  243  App.  Div.  685,  it  was  held  that  the  domicile  of  the  wife 
who  did  not  maintain  a  se|iaratc  home  followed  that  of  tile  husband. 

1,  therefore,  am  of  the  opinion  that  Qirolien  V.  Dodd,  incompetent,  should 
for  the  purpose  of  admission  in  your  Institution,  be  considered  upon  exactly 
the  same  basis  as  any  other  citizen  of  the  State  of  Florida. 


544        BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


BfISGELLA?fEOUS 

January  17.  1939—0-68. 

INSAXE  PRISONER— STATE  NOT  LIABLE  TO  NEW  YORK  STATE 
FOR  CARE  AND  TREATMENT 

Dctir  Sir: 

1  am  in  receipt  of  your  letter  of  the  12th  instant,  enclosinii  copy  of  letter 
from  Philif)  Smith,  Chief  Me<lical  inspector,  Hepartment  of  Mental  Hygiene, 
State  of  New  York,  to  yon  dated  Jannary  10,  1939,  relating  to  one  Henry 
Brown,  alias  James  Williams.  It  appears  from  the  Smith  letter  that  I  lenry 
Brown,  alias  James  Witliams,  escaped  from  the  State  Prison  of  the  State  of 
Florida  abont  August  6,  1928;  that  he  traveled  about  for  some  time  and 
linatly  reached  New  York,  where  he  immediately  resumed  his  criminal  career, 
and  on  June  19,  1930,  w^as  sentenced  to  Attica  Prison  in  New  York  for  ten 
years :  that  he  liecame  mentally  disturbed  while  in  Attica  Prison  and  was 
transferred  to  Daniiemora  State  Hospital  on  March  16,  1933;  that  at  the 
expiration  of  his  comnuited  sentence  on  May  2,  1935,  he  was  examined  by  two 
qualilied  examiners  in  lunacy,  and  committed  to  Dan'nemora  as  an  insane 
patient  in  the  manner  provided  by  law,  and  is  still  an  inmate  of  that  institu- 
tion, rpofi  the  basis  of  these  facts,  you  request  my  opinion  as  to  whether 
the  State  of  Florida  is  liable  for  the  care  and  treatment  of  said  Henry  Brown, 
alias  James  Williams. 

From  the  facts  stated,  it  appears  that  this  party  voluntarily  escaped  from 
the  State  Prison  and  left  the  State  of  Florida  while  he  was  in  possession  of 
his  mental  faculties;  that  he  became  insane  while  an  inmate  of  .Xttica  Prison 
in  the  State  of  New  York  where  lie  was  sentenced  for  violation  of  the  laws  of 
that  State, 

On  the  basis  of  these  facts.  I  am  of  the  opinion  that  Florida  is  not  liable 
for  the  care  and  treatment  of  the  said  Henry  Brown,  alias  James  Williams, 
not  with  statidin^  his  former  sentence  and  commitment  to  the  State  Prison  of 
Florida,  ami  notwithstanding  the  fact  that  his  mother  resides  in  Miami, 
Fltirida. 

January  21,   1939— 0-13. 

INSRCTICinES  AND  FUNGICIDES  — REGISTRATION 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  January  19  in  which  you  state  the 
following  question ; 

"'May  we  legally  require  the  registration  by  manufacturers  under  the 
Insecticide  and  Fungicide  Law  of  drugs  and  chemicals  susceptible  of  use  for 
control  of  insecticideiv  and  fungicides  but  which  are  also  commonly  used  in 
inaity  oilier  itoyjr,'  To  illustrate,  we  have  a  complaint  alleging  that  a  whole- 
Sale  drug  firm  in  Tampa  had  recently  made  delivery  of  a  quantity  of  Tartar 
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EiTietie  lo  a  Gladicla  growi-r  in  ^tanatee  Couniy  who  was  using  same  for 

insect  control. 

"The  question  is,  can  we  require  either  the  manufacturer  of  Tartar  Emetic 
or  the  Tampa  Drug  Company,  its  distributor,  to  register  Tartar  Emetic  with 

tiur  Department  under  the  Insecticide  and  Fungicide  Atl  in  the  light  of  iKe 
fact  that  Tartar  Emetic  may  be  and  is  cnmmoiily  and  generally  usi'd  in  md»ty 
ti'ays  other  than  for  insecticidoi  or  fnnijkidai  purfftifCi.'"     (Italics  ours.) 

Section  2  of  Chapter  17992.  Laws  of  Rorida,  Acts  of  1937,  requires  any 
agricullural  insecticide  nr  funs^icide  to  be  brandeii  or  labeled  so  as  to  fully 
apprise  prostieetivc  purchasers  of  the  ingredients.  Section  i  of  tbe  statute 
reqirires  each  brand  to  be  registered  with  the  Commissioner  of  Agriculture. 
The  statutory  requirements  apply  to  those  substances  which  are  "agricultural 
insecticides"  or  "fimgietdes"  within  the  definition  sel  forth  in  Section  12  of 
ihe  Statute  which  reads  as  follows : 

"The  term  'agricultural  insecticide'  or  'fungicide'  shall  be  construe!  to 
include  and  mean  any  substance  or  mixture  of  substances  intended  lo  be  used 

for  prei'cnting,  destroying,  repelling  or  mitigating  any  and  all  insects,  fungi, 
or  other  plant  pests,  collectively  or  individually,  which  may  infest  or  he 
detrimental  to  vegetation."     (Italics  ours.) 

The  words  "intended  to  be  used"  in  the  above  definition  arc  very  signifi* 

cant.  By  using  these  words  the  Legislature  recognijred  the  fact  that  certain 
chemicals  have  tnany  varied  uses  wh^ch  could  well  include  use  as  an  agri- 
cultural insecticide  or  fungicide.  The  Legislature  therefore  prescribed  as  the 
test  of  whether  a  substance  is  to  be  classified  as  an  agricultural  insecticide  or 
fungicide  the  intention  that  it  should  be  used  as  such.  This  intention  fjuite 
obviously  must  be  thai  of  the  seller  for  unless  he  sells  the  substance  for  use 
as  an  agricultural  insecticide  or  fungicide  he  could  not  be  charged  with  notice 
that  the  substance  would  be  so  used. 

It  is  therefore  my  opinion  that  if  any  substances  or  chemicals  are  sold 
on  representations  made  by  ihc  seller  that  they  are  suscqitiblc  of  use  as  agri- 
cultural insecticides  or  fungicides  such  substances  and  materials  come  within 
tbe  definition  of  agriciiltirral  insecticides  and  fungicides  and  must  be  registered 
with  you. 

May  31.  1940— 0-8U. 

.MILITARY  FORCl-:— POWER  OF  GOVERNOR  IN  CASE  OF  WAR 
TO  INCREASE  THE  DEFENSE  UNITS  OF  STATE 

Dear  Sir: 

This  v^ill  acknowledge  receipt  of  your  letter  of  May  29  enclosing  a  letter 
from  the  Honorable  Vivian  Collins,  the  .\diutant  General.  Vou  request  me 
to  advi^  you  under  what  legislative  provision  a  military  force  can  be  organ- 
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ized  ill  the  event  of  an  emergency  which  would  take  our  National  Guard  from 

the  State. 

Ill  replv  1  wish  to  advise  that  I  have  carefully  considered  the  Adjutant 
Geni:ra!s  letter  and  it  appears  to  me  that  the  statutes  he  mentions  fully  cover 
the  situation,  i.  e.,  Section  2079,  Comiiiled  General  Laws  of  Florida,  1927, 
provitles  for  "County  Guards"  which,  of  course,  is  limited  to  service  in  that 
liarticuiar  comity.  However,  the  Act  is  so  drawn  that  it  would  not  interfere 
with  any  National  Guard  organization. 

Section  2019,  Compiled  General  Laws  of  Florida,  as  set  out  by  the  Ad- 
jutant  General,   provides: 

"  •  *  *  The  Governor,  as  commander-in-chtef,  shall  have  the  power,  in 
case  of  '.var,  invasion  or  insurrection,  riot  or  imminent  danger  thereof,  or 
the  calling  of  ail  or  any  portion  of  the  militia  of  Horida  into  the  service  of 
the  fnited  States,  to  iiiirrt'ase  the  land  and  naval  forces  of  this  Slate,  and 
t>rgtinhr  itu-  snuu-  in  acciirdance  mntti  the  exisltnij  rules  and  regulations  govern- 
ing tile  tirmii's  ff  the  I'nilcd  Stales,  or  in  accord  and-  ts.it  h  such  other  system 
as  the  (ioirrnor  nniy  consider  the  exigency  tn  require:  and  such  organicatian 
and  increiise  muy  he  cither  {•ursumil  to  or  in  adt  ance  of  any  call  made  by  tlw 
President  *  *  *."     (Italics  o«rs.) 

This  provision  of  our  statutes  =eems  to  take  care  of  any  situation  such 
as  the  Adjutant  General  lias  in  mind,  and  while  I  note  that  he  seems  to  be 
of  the  opinion  that  the  "county  guard"  is  an  unnecessary  force,  it  is  entirely 
possilile  tliat  since  this  yarticular  organization  cannot  go  beyond  the  limits 
of  any  connty,  it  might  become  necessary  to  proceed  under  Section  2019, 
Compiled  General  l^ws  of  Florida,  above  quoted.  However,  this  does  not 
mean  thai  it  would  not  also,  because  of  some  peculiar  condition,  be  advisable 
to  have  a  "county  guard." 

I,  therefore,  can  see  no  inconsistencies  between  the  two  sections  of  the 
statutes  ah(i\'e  referred  to, 

.-\nswering  your  question  sjieci  lically,  I  am  of  the  opinion  that  in  the 
situation  mentioned  in  Section  2019.  C  G.  L..  that  you,  as  Governor,  would 
have  autllority  to  organize  such  "'system"  or  "force"  as  the  exigencies  of  the 
situation  require. 

December  2,  1940— 0-99B. 

MINORS— EXECL'TIOX  OF  RFXEASE  WOULD  KOT  BAR  ACTION 
FOR  INJURY  DAMAGES 

GenflcmcH  .- 

Yotir  recent  letter  with  attached  form  of  release  has  been  received  with 
tlte  request  for  an  opinion  whether  a  minor  signing  such  a  form  would  have 
itnv  nght  after  reaching  majority  to  sue  for  damages  liecause  of  an  injury 
received  while  performing  services  covered  by  such  release. 
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Our  Supreme  Court  has  fremiently  heM  I  hat  a  contract  executed  hy  a 
minor  may  l)e  voided  hv  him  mH>ii  reaching  his  majority.  It  has  also  held 
in  Camp  v.  Hall,  39  Fla.  535,  22  So.  792,  that  where  an  injury  to  a  minor 
through  the  negligence  of  another  is  permanent,  the  minor  ma>'  recover  dam- 
ages in  a  suit  brought  by  htm  after  reaching  his  majority,  irresi'ectivc  of  the 
right  of  the  parent  to  recover  for  loss  of  services  during  minority.  If  the 
injury,  howe^•e^,  is  of  temporary  nature  the  parent  or  guardian  only  has  a 
right  to  action. 

It  is  my  opinion  that  the  form  enclowd  hy  you.  which  is  relumed  here- 
with, is  sufficient  3s  a  release  of  any  rights  accruing  lu  the  parent  or  guardian, 
ivhether  the  injury  is  temporary  or  i>ermaneiit,  hut  wouki  not  har  any  action  Hy 
a  minor  upon  reaching  his  majority  where  the  injury  is  permanent. 

August  IS,  1940— 0-896. 
NAVIGABLE   WATERS-RIPARI.AK    RIGHTS 

f^car  Sir: 

1  have  your  letter  of  the  14th  instant  rec| nesting  answers  to  tive  fiuestions 
snlimittcd  reading  as   follows : 

"Question  No.  1,     If  a  city  owns  a  strand  of  1)each  to  which  it  has  access, 

and  there  is  a  beaeli  strand  cstendltig  on  the  right  and  on  the  left  of  the  city's 
property,  does  the  public  have  a  legal  right  to  use  this  other  Iwach  strand 
which  is  in  front  of  privately  owned  property  fronting  on  the  lieach,  but  the 
public  does  not  trespass  on  the  private  projierty  in  gatnuig  access  to  this 
particular  tieach  ? 

"Question  No.  2,  Does  riparian  right  to  a  lieach  strand  give  the  riparian 
right  owner  legal  authority  to  prohibit  the  public  from  use  of  the  beach  in 
front  of  the  riparian  right  owner's  home  or  real  estate? 

"Qi'cstion  No.  3.  Would  there  l>e  any  legal  difference  whelbcr  (|iiestians 
Numbers  1  and  2  referred  to  an  ocean  heach.  a  lake  beach,  or  a  river  Ijcach? 

"Question  No,  4.     If  there  is  any  difference,  please  specify. 

"Question  No.  5.  Would  it  ntake  any  difference  if  the  Iteach  strand  were 
separated  from  the  real  estate  hy  a  public  highway?" 

1'he  law  applicable  is  expressed  in  hcadnotes  I  and  2  in  the  case  of  White 
V.  Hughes  (  Ma.),  190  So.  446.  which  headnotes  I  quote  as  follows  with  certain 
words  un<Ierscored  by  the  writer  in  beadnotc  1  : 

I.  ''.N  rijiarian  or  littoral  proprietor,  who  owns  to  ordinary  hi}(h -water 
mark  of  ocean,  gulf  or  other  navigable  waters,  has  comnuin-law  rights  in 
adjacent  waters,  such  as  access  to  waters,  with  rights  of  bathing  and  (ishing 
ill  and  navigation  over  such  waters,  in  common  zi'ilh  yowral  public,  subject 
to  lawful  regulation  by  so\creign  State  in  interest  of  public,  and  subject  to 
authority  of  Congress  as  to  commerce  and  navigation. 


iS-l 
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2.  "IVivate  ownership  stops  at  highrWater  mark,  and  State  holds  fore- 
shore in  irtisi  for  its  people  for  purposes  of  navigation,  fi siting  and  bathing." 

tn  answering  your  questions.  I  assume  that  the  upland  owner  has  acquired 
title  only,  tu  the  upland  and  that  the  title  to  the  beach  and  adjacent  submerged 
waters  is  still  vested  in  the  State  of  Florida  since  title  to  the  bottoms  of  all 
sulmiergcd  navigable  waters,  including  the  shore  space  lietween  low  and  high 
water  mark,  is  vested  in  the  State  in  its  sovereign  capacity. 

Question  No.  J  is,  therefore,  answered  in  the  afBrmative, 

Question  No.  2  is  answered  in  the  nes^tive. 

Question  No.  3  is  answered  in  the  negative,  except  in  the  case  of  non- 
navigable  lakes  or  rivers,  title  to  which  has  never  been  vested  in  the  State  and 
which  ttiay  be  privately  owned. 

Question  No.  4  is  answered  in  answer  to  Question  No.  3. 

Question  No.  5  is  answered  in  the  negative. 

April  .13,  1940—0-785. 

PENSIONS-FIREMEN'S    RELIEF— MUNICIPALITIES    ENTITLED 

TO   PARTICIPATE 

Dear  Sir: 

Tlais  is  in  reply  to  your  letter  of  April  10,  in  which  you  request  my  opinion 
as  to  whether  the  City  of  Kissimmee  is  authorized  nnder  the  provisions  of 
Chapter  19112.  T..aws  of  Florida,  Acts  of  1939,  to  create  a  Firemen's  Relief 
and  Pension  Fund.  You  state  that  the  Kissimmee  Fire  Department,  with  the 
exception  of  one  reKulariy  employed  driver,  is  compo.-ied  of  volunteer  firemen 
who  receive  regular  compensation  of  $2.00  a  month,  plus  a  fixed  amount  for 
their  service.';  at  each  fire. 

To  determine  whether  a  municipality  comes  within  the  provisions  of 
Chapter  I'll  12,  it  is  essential  to  consider  the  provisions  of  Section  1  of  that 
Act,  which  reads  as  follows : 

"Section  1.     That  there  is  hereby  created  a  speeial   fund  to  be  known  as 

the  Firemen's  Relief  and  Pension  Fund,  exclusively  for  the  purposes  provided 
in  this  Act,  in  each  incorporated  city  or  town  of  this  State,  heretofore  or 
hereafter  created,  which  now  has  or  which  may  hereafter  have  a  regularly 
organized  Are  def'arlment  and  which  now  owns  and  uses  or  which  may  here- 
after own  and  use  equipment  and  apparatus  of  a  i-atue  exceeding  five  tkoMsami 
dollars  in  serviceable  coiidilion,  for  the  extinguishment  of  fires,  and  which 
said  city  or  town  does  not  presently  have  established  by  law  a  simitar  fund." 
(It&lics  ours.) 

If  the  fire  department  of  a  municipality  comes  within  the  provisions  of 
Section  1,  alwve  set  forth,  it  is  authorised  to  provide  for  the  creation  of  a 
Firemen's   Relief  and    Pension   Fund,  even   though  the  department  is  largely 
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made  up  of  regularly  appointed  and  enrolled  volunteer  liremcii.  Section  13 
of  Giapter  19112  has  particular  application  to  municiiMlilies  havingc  such  lire 
departments. 

DecemlH-r  27.  194(I-<)-1023. 

PENSIONS— FIREMEN'S    RELIEF   AND    PENSION    FUND- 
PROCEEDS  OF  WARRANTS  TO  GO   TO 
GENERAL  RF VENUE  FUND 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  20th  instant,  in  which  you  enclose 
copy  of  ordinance  of  the  City  of  Plant  Qty,  Florida,  revoking  an  ordinance 
imposing  a  tax  on  insurance  comjjantes  for  the  Firemen's  Relief  and  Pension 
i'lvnd.  and  stating  that  a  warrant  had  been  issued  in  the  sum  of  $10^.6 1 
chargeable  against  the  Firemen's  Relief  and  Pension  Fund  in  accordance  with 
Section  7  of  Chapter  19112,  Laws  of  Florida,  Acts  of  1939.  You  further  state 
that  this  warrant  was  returned  to  you  by  the  Oerk  of  the  City  of  Plant  Oty 
on  the  ground  that  that  city  was  no  longer  ogierating  tmder  the  Firemen's  Relief 
and  Pension  Law.  and  you  ask  my  opinion  as  to  whether  or  not  this  warrant 
should  he  cancelled  and  restored  to  the  Firemen's  Relief  and  Pension  Fund,  or 
whether  it  should  be  deposited  in  the  General  Rvenue  Fund,  to  which  it  wonid 
have  gone  had  it  not  been  affected  by  Chapter  19112. 

Section  6  of  Chapter  19112.  Acts  of  1939,  allows  the  cities  to  assess  this 
ta;:c,  but  Section  9  provides  as  follows : 

"The  tax  herein  authorized  shall  in  no  wise  be  additional  to  the  similar 
State  excise  or  license  tax  imposed  by  Section  911,  of  the  Revised  General 
Statutes  of  Florida  as  the  same  is  amended  by  Chapter  10150,  Laws  of  Flor- 
ida, 1925,  but  the  payer  of  the  tax  hereby  authorized  shall  receive  credit 
therefor  on  his  said  State  license  or  excise  tax  and  the  balance  uf  said  State 
excise  or  license  tax  shall  be  paid  to  the  Slate  Treasurer  as  is  now  provided 
by  law." 

It  is  my  opinion  that  since  the  proceeds  of  the  warrant  would  have  gone 
into  the  General  Revenue  Fund,  had  it  not  been  foe  the  provisions  of  Chapter 
19112,  the  same  should  now  be  done  since  the  City  of  Plant  City  is  no  longer 
operating  under  this  Act. 

April  la  1940— 0-768. 

PENSIONS— FIREMEN'S  RELI EF— EFFECT  OF  REPEAL  OF 
MUNiaPAL  ORDINANCE  CREATING  FUND 

Dear  Sir' 

This  is  in  reply  to  your  letter  of  April  IS,  in  which  you  enclose  a  letter 
from  the  City  Attorney  of  Ocala,  Florida. 


550         BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


BOSCEIXANEOUS 

It  appears  that  the  tu-emeiT  of  Ocala  no  lon'jfer  favor  the  creation  of  a 

relief  ami  pcnsicm  fund  under  Chapter  19112  of  the  Lavvs  of  Florida.  Acts  of 
1939.  )  am  advised  that  such  lirenien  have  nnanimtmsly  opposed  any  further 
dettuction  of  two  per  tent  of  their  salaries  for  this  fund  under  Section  4  of 
that  statute, 

Vou  request  my  opinion  with  regard  to  what  efTect  a  repeal  of  the  ordi- 
nance of  Ocala,  imposing  a  1  per  cent  gross  receipts  tax  on  insurance  premiums, 
enacted  pursuant  to  Chapter  19112,  would  have  on  the  proceeds  from  such  tax 
now  in  your  custodj-  and  which  will  come  into  your  csrstixly  for  the  period  of 
time  during  which  the  ordinance  has  been  in  effect.  It  is  niy  opinion  that  the 
proceeds  of  such  a  tax  are  muntcii>al  funds  and  that  your  only  duty  with 
regard  to  same  is  to  distriltute  the  net  proceeds  pursuant  to  the  provisions  of 
Chapter  10112. 

There  may  he  some  douht  with  regard  to  the  right  of  a  city  to  reject  the 
provisEons  of  Chapter  19112.  if  that  city  comes  within  the  classification  set 
forth  in  Section  I  of  the  Act.  That  is  a  matter,  however,  which  cannot  eon- 
ceni  you,  as  State  Treasurer.  So  long  as  the  cvt)'  has"  an  ordinance  in  force 
pursuant  to  Section  5  of  the  Act.  imposing  a  tax  on  insurers,  as  therein  pro- 
vided, the  proceeds 'of  such  a  tax  must  remain  municipal  funds. 

August  8,  1939— O-20. 

PENSIONS— PERSON    DESIGNATED    BV    Dl-X'EASED    PENSIONER 
TO  RECEIVE  UNDER  CHAPTER  1804S,  ACTS  OF  1937 

I. tear  Sir: 

I  am  in  receipt  of  your  letter  of  the  4th,  in  which  .vou  slate  as  follows: 

"Chapter  18045,  Laws  of  Morida,  Acts  of  1937,  provides  for  the  desig- 
nation nf  a  nominee  to  receive  the  amount  due  as  a  pensioner  after  the  dale 
of  the  death  of  a  pensioner. 

"Amy  L.  Davis  who  received  a  School  Teacher's  ircnsion  died  July  the 
3rd,  1939,  On  July  the  ]2!!i,  1938,  she  desig:nated  under  the  provisions  of 
Cliapter  18045.  Laws  of  Morida.  .Acts  of  1937,  Maggie  Ross  to  receive  the 
amount  of  pension  accrued  to  her  at  the  time  of  her  tieath. 

"I  am  in  receipt  of  a  letter  from  Honorable  B.  D.  Hiers,  County  Judge 
of  .Alachua  County,  enclosing  'Letters  of  Administration,'  of  the  appointment 
of  Lena  Irving  as  Administratrix  of  the  Estate  of  .Amy  L,  Davis,  deceased, 
wfw)  requests  that  warrant  be  made  payable  to  Lena    Irving." 

Yon  request  my  opinion  as  to  whether  or  not  this  money  should  !>e  paid 
to  the  .Administratrix  of  the  Estate  of  the  pensioner  or  to  Maggie  Ross, 
who  was  designated  to  receive  the  money,  as  pnividcci  by  Chapter  18045, 
Laws  of  Florida,  1937.    Sections  1  and  2  of  Chapter  18045  provide  as  follows: 

"Section  1,  U|ton  the  death  of  any  jteusioner,  all  lunney  accrued  from 
the  date  of  la^t  payment  to  dale  of  death  shall  be  paid   to  the  person  who 
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shall  have  been  licstgnatetj  by  pensioner:  said  designalion  m  lie  under  outh 
and  on  form  prescrilietl  by  Comptroller  and  filed  in  the  office  of  Coniptroller 
during  the  Ufethiie  of  pensioner.  Upon  the  death  of  pensioner,  the  Gmipiroller 
is  hereby  directed  to  issue  warrcinC.  payable  to  the  person  so  dcsignaled  by 
pensioner,  innniediately  upon  notice  of  the  death  of  said  [leiisioner. 

"Section  IL  The  Comptroller  is  hereby  directed  to  pay  to  the  e^itate  of 
all  pensioners  of  the  State  of  Florida  who  departwl  this  life  between  the  lirst 
day  of  August,  1933,  and  the  date  npon  which  this  Act  takes  effect  all  inoncv 
that  had  accrued  upon  the  pension  of  the  pensioner  at  the  time  of  the  dealli 
■of  the  pensioner.  There  is  hereby  appropriated  out  of  the  Pension  Tax  I'und 
in  the  State  Treasury  an  amount  sufficient  to  pay  the  sums  clue  under  this 
section." 

It  is  clear  to  me  froni  this  statute  that  where  a  iier.son  has  desij^natcd 
a  named  person  to  receive  pension  money  due  him  after  the  i^nsioncr's  tlcath, 
then  that  this  nionev-  should  be  paid  to  such  person  named,  as  provided  lis  this 
Chapter,  regardless  of  whether  or  not  there  has  licen  any  probate  action 
taken  on  the  estate  of  the  deceased  pensioner. 

Jtine  23,  1939— 0-,TO. 

PENSIONS— WARRANT     TO     BE     ISSUED     ONLY     TO     PKRSON 
t>ESIGNATKD— PROCEDURE    l-OR    ENDORSEMENT 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  June  Z2  in  regard  to 
QTapter  18045,  .^cts  of  1937,  in  which  you  asked  for  my  opinion  "as  to  whether 
•or  not  the  person  so  designated  hy  the  pensioner  should  die  or  become  in- 
capacitated to  such  an  extent  that  they  were  unable  to  endorse  $aid  warrant 
if  any  one  other  than  the  person  so  designated  would  be  allowed  under  this 
law  or  any  other  law  to  endorse  the  warrant  so  that  same  may  lie  paid  or 
could  the  Comi>troller  issue  a  warrant  to  an>'  one  other  than  the  person 
so  designated," 

In  reply  I  wish  to  advise  that  the  pertinent  part  of  Chapter  18045.  Acts 
of  1937,  provides: 

"Upon  the  death  of  any  pensioner  all  money  accrued  from  the  date  of 
last  payment  to  date  of  death  shall  be  paid  to  the  per.-Mjn  who  shall  have  been 
designated  by  pensioner ;  said  designation  to  he  under  oath  and  on  forn)  pre- 
scribed by  comptrolkT  and  tiled  in  the  office  of  the  comptroller  during  the 
lifttime  of  pensioner.  Upon  the  death  of  pensioner,  the  comptroller  is  hereby 
directed  to  issue  warrant,  payable  to  the  person  so  designated  by  pensioner, 
immediately  ujwn  notice  of  the  death  of  said  pensioner," 

I  cannot  see  how  it  would  be  possible  to  construe  this  language  so  as 
to  permit  you  to  issue  a  warrant  to  any  person  other  than  the  one  desig- 
nated by  the  pensioner  in  the  form  and  in  the  manner  prescribed  by  said  law. 
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However,  if  the  person  so  desig-.iated  by  the  pensioner  merely  becomes  in- 
capacitated to  such  an  extent  that  he  is  unahle  to  endorse  said  warrant,  1 
suggest  in  this  event  tliat  the  procedure  be  the  same  as  used  in  connection 
with    legal    documents    where   a    signature   is    required    thereupon, 

July  12.  I9J9-0-462. 

PRISONER— AUTHORITY  OF  GOVERXOR  TO  ORDER  TRANSFER 
FROM  ONE  JAIL  TO  ANOTHER 

Dear  Sir: 

In  response  to  your  request  of  the  10th  as  to  your  authority  to  order  the 
transfer  of  Woodrow  Wester  from  the  county  jail  of  Jackson  County  to 
some  other  jail,   I   would  state  that   Section  S541   is  as  follows: 

"When  in  the  opinion  of  the  Governor  the  interests  of  the  State  demand 
it,  the  circuit  judge  shall,  upon  the  request  of  the  Governor,  make  an  order 
directing  that  any  person  held  under  a  criminal  charge  shall  he  confined  in 
the  jail  of  another  county  of  the  State  than  that  in  which  the  offense  charged 
is  alleged  to  have  l>een  committed.  No  such  order  shall  be  made  except  by 
the  judge  of  the  circuit  in  which  the  county  where  the  offense  is  alleged  to 
have  been  committed  is  located.  Such  order  shall  l>e  of  full  force  and  effect 
throughout  the  State,  but  the  county  to  which  the  prisoner  charged  or  con- 
victed is  sent,  or  any  officer  thereof,  is  not  required  to  incur  or  pay  any 
expense  or  charge  of  maintaining  such  prisoner." 

Therefore,  if  in  30ur  opinion  the  interests  of  the  State  demand  it,  you 
can  request  the  circuit  judge  of  Jackson  County  to  transfer  this  prisoner  to 
another  jail.  This  is  the  only  procedure  that  I  know  in  which  such  a  transfer 
may  be  ntade. 

April  29,    1939— O- 163. 

PRISONERS— CASH  PAYMENT  AUTHORIZED  UPON 
DISCHARGE  ONLY 

Dear  Sir: 

In  your  letter  of  the  28th  instant  you  state  that  occasionally  a  State 
prisoner  l)ecomes  insane  and  i,^  transferred  to  the  State  Hospital,  and  in 
some  instances  is  there  held  for  ohservatton  beytmd  the  term  of  his  imprison- 
ment in  the  Slate  Prison. 

You  thereupon  inquire  whether  the  cash  payment  to  be  furnished  under 
Section  8590,  Compiled  General  Laws,  should  be  paid  over  at  the  expiration 
of  the  term  of  imprisonment  in  the  State  Prison  for  their  use  when  wanted. 

Section  8S90,  Compiled  General  Laws,  provides  that  each  convict  who 
serves  a  sentence  at  hard  labor  in  the  State  Penitentiary  shall,  when  dis- 
charged, be   funiished  with  $5.00  to  provide  the  necessities  of  life  until  he 
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can  procure  work.  The  intoit  of  this  Act  was  and  is  to  isaht  Stale  pris- 
oners after  their  discharge,  and  it  should  noC  be  turned  over  to  them  until 
their  discharge,  whether  they  are  in  the  State  Prison  or  whether  in  the  Slate 
Hospital  as   State  prisoners. 

March  8.  1940— 0-7Sa 

PRISONERS  ENTITLED  TO   RECEIVE  CREDIT  ON*   FINE   BASED 
ON   IMPRISONMENT 

Dear  Sir: 

This  office  is  in  receipt  of  your  letter  of  March  7,  entlosiiig  copy  of  a 
Setter  under  date  of  Februar>'  29  addressed  to  you  by  the  Clerk  of  the  Cir- 
cuit Court  of  Sumter  County,  in  which  the  clerk  asked  tlie  question  as  to 
the  proper  construction  of  Section  8557  of  the  Compiled  General  Laws  of 
Florida,  1927. 

Section  8 557  of  the  Compiled  General  Laws  of  1927  is  the  same  as 
Section  1  of  Chapter  6!  76  of  the  General  Acts  of  the  1911  Legislature.  Sec- 
tions 2  and  3  of  Chapter  6176  of  the  General  Acts  of  1911  contain  only 
formal  provisions  and  do  not  add  to  the  substantial  provisions  of  Section  1 
which  is  as  follows ; 

"Section  1.  Every  person  who  may  be  imprisoned  in  the  county  jail 
for  failure  to  pay  a  tine  and  costs,  or  cither,  under  sentence  imposed  u(X}n 
conviction  for  crime  shall  be  entitled  to  receive,  together  with  subsistence, 
a  credit  on  such  fine  and  costs,  or  either,  as  the  case  may  lie,  in  proportion 
to  the  time  such   person  may  be  imprisoned." 

A  thorough  search  has  been  niade  for  decisions  of  the  Supreme  Court  of 
Florida  construing  or  applying  this  section,  and  no  Florida  case  has  been 
found  in  which  the  interpretation  or  application  of  this  section  has  l)een 
decided.  A,  search  has  also  been  made  for  previous  opinions  of  the  Attorney 
General  as  to  the  proper  construction  and  applicatioo  of  this  section,  also 
without  success, 

A  check  of  the  decisions  of  the  courts  of  last  resort  of  other  states 
has  disclosed  that  there  are  provisions  in  the  laws  of  other  stales  which  are 
Slime  what  similar  to  the  quoted  section.  For  instance,  it  has  l)een  found 
that  in  states  which  have  a  statute  providing  that  a  prisoner  who  is  im- 
prisoned in  default  of  payment  of  fine  and  costs  shall  receive  credit  at  the 
rate  of  $2.00  per  day  on  such  fine  and  costs,  the  courts  of  last  resort  have 
held  that  the  prisoner  after  serving  a  portion  of  his  time  in  default  of  pay- 
ment of  fine  and  costs  can  pay  the  balance  of  the  fine  and  custs  due  under 
the  judgment  of  the  court  imposing  such  fine  and  costs,  after  deductions  from 
the  original  amount  of  the  fine  and  costs  at  the  rate  of  $2.00  per  day  for 
each  day  actually  served  have  been  made. 

It  does  not  appear  that  the  section  quoted  is  in  conflict  with  any  consti- 
tutional provision  of   this  state   or  of   the   United   States,   and   therefore   it 
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should  be  given  effect.  Tliere  aptiears  to  be  no  uncertainty  in  the  language 
of  the  section. 

I  am  tlierefore  of  the  opinion,  and  so  advise  you  herewith,  that  the  ques- 
tion propounded  to  you  bj-  tlie  Oerk  of  the  Circuit  Court  of  Sumter  County : 

"Does  this  mean  that  if  a  sentence  is  imposed  on  a  person  for  a  period 
of  sixty  days  in  jail  or  to  pay  a  tine  and  costs  of  $75.00,  and  the  person 
serves  thirty  days  of  this  sentence,  would  he  be  entitled  to  pay  $37,50  and 
demand  a  release  from  the  sentence?"  should  be  answered  in  the  affirmative. 

In  so  answering  this  question  it  is  aissumed  that  the  aggregate  of  the  fine 
and  costs  i.'s  $75.00.  and  that  the  sum  of  $75.00  is  not  simply  the  fine  without 
the  costs  having  been  added.  In  otiier  words,  the  prisoner  should  not  be 
allowed  to  |)ay  a  proportionate  part  of  his  fine  only,  and  have  a  right  to  de- 
mand a  release  front  the  balance  of  the  sentence,  but  should  be  required  to 
pay   a  proportionate  part   of  the   total  of   the   fine  and  costs  assessed. 

It  is  also  assumed  in  answering  this  qviestion  in  the  affirmative  that  the 
prisoner  was  not  sentenced  to  be  imprisoned  for  a  jJcriod  of  sixty  days  and 
to  pay  a  fine  and  costs  aggregating  $75.00,  but  that  ~the  prisoner  was  sen- 
tenced to  pay  a  fine  and  costs  aggregating  $75.00  or  in  default  thereof  to  be 
imprisoned  for  a  period  of  sixty  days.  It  is  only  if  the  present  imprison- 
ment of  the  prisoner  under  the  sentence  i.'S  in  default  of  the  payment  of  fine 
and  costs  that  the  quoted  section  would  require  him  to  lie  released  upon  pay- 
ment eif   [he  proportionate  pari  of  the  fine  and  costs. 

■    January    19,    1940— O-702, 

RACE     TRACK     MONEYS— PAYMENT     U.XDER     CHAPTER     19386, 

ACTS  OF  1939 

Dear  Sir.- 

J  have  yqur  letter  of  the  seventeenth  in  which  you  inquire  as  to  the 
method  of  distribution  of  the  race  track  fund  payable  to  Union  County  tinder 
Chapter  19386. 

Section  1   of  Chapter  19386  provides  as  follows : 

"Section  1.  That  all  moneys  payable  to  Union  County,  Florida,  for  the 
years  1940  and  1941  as  race  track  taxes  imder  the  provisions  of  Chapter 
14832,  Laws  of  Florida,  Acts  of  1931,  as  amended,  shall  be  apportioned  and 
distributed  as  follows : 

"Thirty-Five  Hundred  Dollars  ($3,500.00)  to  the  Board  of  Public  In- 
struction of  Union  Comity,  Florida,  for  the  General  School T^und  of  said 
County. 

"Five  Thousand  Dollars  ($5,000.00}  to  Lake  Butler  Special  Tax  School 
Di.strirt  No.  7,  to  l>e  for  the  interest  and  sinking  fond  account  of  said 
District. 

"Four  Thousand  Dollars  ($4,000,001  to  the  Coimty  Bond  Trustees  for 
the  operating  expense   fund  of  said   Bond  Trustees,  and 
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"The  remainder  thereof  to  the  Buard  of  Count\  Corninissioners  of  said 
Union  County.  Florida,  for  the  General  Revenue  Fund  of  said  County." 

You  inquire  as  to  wliether  or  not  you  should  pay  the  first  $3,500,00  of 
the  county's  distributive  share  to  the  Board  of  Public  Instructnn  of  Union 
County,  the  nest  $5,000.00  to  be  paid  to  the  Lake  Butler  .S[iecial  Tax  Sfhutjl 
District  No.  7,  and  the  next  $4,000.00  to  the  County  Bond  Trustees,  and  the 
remainder  to  the  Board  of  County  Commissioners  uf  Union  Coutt^  or 
should  you  pro  rate  each  distrllmtion  among  the  tirst  three  funds  until  such 
time  as  sufficient  amount  is  distributed  to  meet  the  payment  of  these  funds, 
and  then  give  the  remainder  of  the  fund  to  the  Board  of  County  Commis- 
sioners. 

h  seems  clear  to  me  that  it  was  the  intention  of  the  Legis! attire  that  you 
should  pro  rate  the  distribution  of  Union  County's  share  of  the  race  track 
funds  tfi  the  first  three  funds  mentioned  in  the  .\ct.  This  distribution  should 
be  made  on  the  following  basis : 

7/25  lo  the   Board  of   Public   Instruction  of  Union  County, 
10/ 25  to  Lake  Butler  Special  Tax  School  District   No.  7.  and 
8/2S  to  the  County  Bond  Trustees 
until  the  full  aitwunts  have  been  paid  as  directed  by  this  taw,  then  you  should 
send  the  balance  of  the  county's  distributive  share  to  the  Board  of  County 
Commissioners  of  Union  County,  Florida. 

January  19.   1940— O-701, 

RACE    TRACK    MONEYS— PAYMENT    UNDER    CHAPTER    19282— 

ACTS  OF  1939 

Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  seventeenth  in  which  you  state  a* 
follows :  "Section  2  of  said  Chapter  provides  that  the  lirst  $1S.0(X>.00  accruing 
to  Pasco  County  during  each  of  its  fiscal  years  1939-1940.  1940-1941  and  1941- 
1942  one-half  shall  be  paid  to  the  Treasurer  of  the  State  of  f-'lorida.  as  ex 
officio  Treasurer  of  the  Teachers'  Salary  Fund,  to  the  credit  of  the  Board  of 
Public  Instruction  for  the  county  of  Pasco," — and  then  inquire  as  to  whether 
you  should  send  a  check  for  the  full  amount  of  ihc  county's  distributive 
share  of  the  proceeds  under  the  race  track  law  to  the  Board  of  County 
Comtnissioners  of  Pasco  County,  and  Ihcy  in  turn  send  one-half  of  the  first 
$15,000.00  to  the  Treasurer  of  the  State  of  Florida,  as  ex  officio  Treasurer 
of  the  Teachers'  Salary  Fund  or  whether  or  not  the  Comptroller  should 
divide  each  distribution  until  it  reached  $15,000.00  and  send  his  warrant  to 
the  Board  of  County  Commissioners  of  Pasco  County  for  one-half  the  amount 
distributed  and  another  warrant  to  the  Treasurer  of  the  State  of  Florida, 
as  ex  officio  Treasurer  of  the  Teachers'  Salat^-  Fund  to  the  credit  of  the 
Board  of  Public  Instruction  of  Pasco  County.  You  also  inquire  as  to 
whether  or  not  all  funds  distributed  in  excess  of  $15,000.00  during  the  fiscal 
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years  mentioned  should  be  paid  lo  the  Board  of  Cotinly  Commissioners  of 
Pasco  County, 

tn  reply  to  yotir  tirst  inquiry  I  would  state  ttiat  Section  2  of  Chapter 
19^2,  Laws  of  Florida,   1939,  provides  as   follows : 

"Section  2.  That  $7,500.00  of  the  funds  hereafter  to  accrue  to  Pasco 
County  under  the  provision  of  Chapter  14832,  Laws  of  Florida,  Acts  of 
1931,  or  acts  amendatorj-  or  stipple  mental  thereto,  in  each  of  the  said  county's 
hscal  years  of  1939-1940,  1940-1941,  and  1941-1942,  being  a  total  of  $22,500.00, 
lie,  and  the  same  is  herebj-  pledged  as  securit\  for  the  paynient  of  the  prin- 
cipal (if  and  interest  upon  the  loan  hereinalxive  authorised.  Of  the  first 
$15,0011,00  accruing  to  Pasco  County  during  each  of  its  liscal  years  1939-1940, 
1940-1941,  and  1941-1942  as  the  result  of  dishursements  made  under  the  said 
Act  of  1931,  one -half  of  each  payment  due  said  county  shall  be  paid  to  the 
Treasurer  of  the  State  of  Florida,  as  ex  officio  Treasurer  of  the  Teachers' 
Salary  Fund,  lo  the  credit  of  the  Board  of  Public  Instruction  for  the  County 
of  Pasco,  State  of  Florida,  and  shall  be  by  said  ex-of(icio  Treasurer  dis- 
bursed solely  in  the  [jajTiient  of  the  principal  of  and  -  intcrtst  on  said  loan. 
Any  residue  of  said  total  of  $22,500,00  after  fuil  and  complete  discharge  of 
said  loan  and  the  interest  thereon,  shall  he  by  said  e.v  officio  Treasurer  re- 
funded to  the  Board  of  County  Commissioners  of  said  county.  .\ll  disburse- 
ments by  the  said  County  Treasurer  ex  officio  of  said  moneys  out  of  the 
Stale  Teachers'  Salary  Fund  shall  be  by  proper  warrant  of  the  Board  of 
Public   Instruction   for   the   County   of   Pasco,   Slate   of   Florida." 

It  seems  clear  from  this  provision  of  the  law  that  it  was  the  intention 
of  the  Legislature  that  the  $7,500.00  should  lie  paid  by  you  directly  to  the 
State  Treasurer  as  ex  officio  Treasurer  of  the  Teachers'  Salary  Fund.  It  is 
also  my  opinion  that  you  should  divide  eaL'h  distribution  unti!  it  has  reached 
$15,000.00,  sending  your  warrant  for  one-half  of  the  amounl  distributed  to 
the  Treasurer  of  the  State  as  ex  officio  Treasurer  of  the  Teachers'  Salary 
Fund  to  the  credit  of  the  Board  of  Public  Instruction  of  Pasco  County  and 
that  yot!  should  send  a  warrant  for  the  other  one-half  to  the  Board  of  County 
Commissioners  of  Pasco  County. 

L^nless  there  is  some  other  special  .^ct,  and  I  have  lieen  unable  to  find 
any  si:ch  Act,  directing  how  you  should  distribute  the  proceeds  of  Pasco 
County's  distributive  share  of  the  race  track  funds,  it  is  clear  that  you  should 
send  all  the  surplus  over  and  above  the  $15,000.00  to  the  Board  of  County 
Commissioners  of  Pasco  County,  Florida. 

March  29,  1940— 0-774. 

STATE    EMPLOYEES— GARNISHMENT    OR    ORDER     FOR    SUIT 

MONEY 

Dear  Sir: 

I  have  examined  the  court  order  you  submitted  to  me  today  in  the  case 
named,  [lending  in  Franklin  County. 
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1  lind  that  this  order  substantially  provides  that  you  shall  deduct  froiii 
the  pay  of  the  defendant  the  sum  of  $40.00  per  month  tncludtng  the  mfnitli 
uf  March,  and  to  pay  same  over  tu  the  petitioner  in  said  case  for  the  ^U])|K)rt 
and  maintenance  of  their  minor  children. 

I  also  find  that  the  Court  held  that  it  had  jurisdiction  over  the  suhject 
matter  under  Section  4992.  Compiled  General  Laws  of  Florida,  1927,  This 
Act  prt>vides  that  the  Courts  are  authorized  to  order  "money  and  other  things 
due  to  any  i-erson  or  puhlJc  officer.  State  or  county  •  *  •  shall  be  subject 
to  attachment  or  garnishment  to  enforce  the  orders  or  decrees  of  the  courtu 
of  this  State  for  alimony,  suit  money  or  support,  or  other  orders  or  decree* 
made  by  the  courts  of  this  State  in  suit  for  divorce  ur  alimony ;  and  in  such 
cases  where  the  money  or  other  thing  sought  to  be  attached  or  delayed  is  the 
salary  of  a  public  officer,  Slate  or  County,  the  writ  of  attachment  or  (tar- 
nishnicnt  may  he  served  upon  the  puhlic  officer  whose  duty  it  is  to  pay  snch 
salary,  who  sixall  respect  and  obey  the  same  as  provided  by  law  in  other 
cases;  *  *  •" 

While  the  statute  refers  tu  public  officers,  the  Circuit  Coun  of  Mills- 
l)orougii  Countv-  in  t!ie  case  of  Dupree  v,  Dupree  struck  an  answer  that  you 
hied  that  raised  the  question  that  the  statute  docs  not  apply  to  ouhlic  employees. 

I  therefore  do  not  lielieve  thjt  in  a  case  of  this  kind  you  would  make 
much  headway  in  the  courts  upon  this  particular  qitestion.  However,  I  do  not 
think  that  need  now  Ije  considered  for  the  reason  that  we  must  assume  that 
the  Court  properly  construed  said  section  and  that  its  order  is  valid  so  long 
as  same  stands  unreversed  or  has  not  been  superseded.  In  view  of  the  fart 
that  you  have  raised  the  question  previously  as  to  puhlic  employees,  1  do  not 
think  it  incumbent  upon  you  to  do  so  in  this  case. 

1  do  believe  that  you  should  immediately  notify  the  defendant  of  said 
order  and  that  you  intend  to  comply  with  the  same  so  that  if  he  desires  to 
do  so  he  may  appeal  and  supersede  tile  same  or  take  such  aaion  as  he  may 
be  advised. 

July  6.   1939— 0-434. 

STATE  EMPLOYEES— IF-   ENTITLED  TO  COMPENSATION   WHEN 
UNABLE  TO  WORK  AS   RESULT  OF   ILLNESS 

Dear  Sir: 

This  will  acknowledge  receipt  of  a  copy  of  a  letter  dated  July  5  a«l- 
dressed  to  you  from  the  Governor,  together  with  your  letter  to  the  Governor 
of  June  30.  The  Governor  has  requested  that  I  give  you  an  opinion  in  the 
matter. 

You  state  that  for  the  past  year  there  has  been  in  the  service  of  the 
Commission  as  field  nurse,  Miss  Agnes  McLean,  and  that  she  was  sent  by 
the  Commission  to  Peabody  College  at  Nashville  for  s|>ccial  training,  and 
while  there  she  suddenly  liecanie  ill  and  an  exaniinaticm  by  physicians  there 


BaS        BIENNIAL  REPORT  OF  THE  ATTORNEY  GENBRAIj 


MISCELLANEOUS 

reveals  that  she  has  tuI>ereutosis.  ^'oii  state  that  it  has  been  the  practice  of 
the  Coromission  when  nurses  are  in  school  to  pay  their  transportation,  tuition 
and  a  stipend  during  the  school  course  of  $100.00  jicr  niunth.  Vuu  state 
further  that  icui  are  not  familiar  with  the  policy  of  the  State  with  regard  to 
continuance  of  salary  or  stipend  for  employees  who  Ijeconie  ill  in  the  service 
of  the  State  and  that  this  lady  will  in  all  probability  lie  unable  to  work  for 
a  year,  and  that  you  would  like  to  know  what  could  be  legally  done  regarding 
payment  to  her   for  this  period  or  any  jiart  thereof. 

In  the  past  whenever  this  question  has  arisen,  the  head  of  the  particular 
department  invoh'cd  has  followed  his  own  discretion,  taking  into  consideration 
the  period  of  time  the  employee  has  been  in  tlie  service  of  the  State,  and 
whether  or  not  his  condition  was  caused  or  aggravated  t»y  such  services. 

You  prottably  know  that  the  State  maintains  in  connection  with  the  coun- 
ticij.  a  tuberculosis  iianatoriuui  at  Orlando,  and  it  might  \k  possible  for  yon 
to  work  something  out  that  would  be  of  much  assistance  to  this  young  lady 
with  the  Commission  in  charge  of  this  hospital.  Mr.  W,  T.  Edwards  of 
your  citj'   is  cljairman  of  the  same. 

July  20,  1939— 0-485. 

state:    F.MPLOVEES— payment    of    salary    of    DANIEL    M. 

WHITE.  UECE.\SED 

Ajoj"  Sir: 

I  am  in  receipt  of  a  letter  from  Dr.  J.  H,  Therrell,  Superintendent  of 
the  Florida  State  Hospital,  in  which  he  states  that  Mr.  Daniel  M.  White,  an 
employee  of  the  hospital,  died  on  July  8,  1939,  ivithout  collecting  his  June 
salary,  although  a  warrant  had  l>een  issued  therefor,  and  also  without  col- 
lecting the  salary  due  him  for  the  first  eight  days  of  July.  Dr.  Therrell 
enclosed  a  letter  signed  by  all  iits  children,  all  of  whom  are  over  the  age  of 
twenty-one,  requesting  that  the  amount  due  Mr.  White  l)e  paid  to  one  of  the 
children,  Mr,  WllUam  W.  While.  Dr.  Therrell  further  stated  that  you 
desired  my  opinion  as  to  whether  or  not  you  could  issvve  a  w^arrant  for  the 
amount  due  Mr.  Daniel  M.  Widte  to  Mr.  William  W.  White. 

It  is  my  opinion  that  you  do  have  authority  to  pay  this  claim  to  Mr. 
William  W.  White,  having  a  proper  request  from  all  the  other  children.  Sec- 
tions 7068  and  7069,  Compiled  General  Laws  of  Florida,  1927,  provide  as 
follows: 

It  shall  lie  lawful  for  any  employer,  in  case  of  the  death  of  an  employee, 
to  pay  lo  the  wife  or  husband,  and  in  case  there  is  no  wife  or  husband,  then 
to  the  child  or  children,  prov^ided  the  child  or  children  he  over  the  age  of 
eighteen  years,  and  in  case  there  is  no  child  or  children,  then  to  the  father 
or  mother,  any  w-ages  that  may  be  due  said  employee  at  the  time  of  his 
death. 

"-\ny  wages  so  paid  under  iht-  authority  of  this  Chapter  shall  not  be 
considered  as  assets  of  the  e.state  and  sidiject  to  adititnistration." 
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TTie  law  expressly  provides  that  this  Uc  tlone :  huwciHT,  since  the  war- 
rant for  June  has  already  l>LTn  issncil,  I  Wicve  it  would  lie  lietter  tn  rttall 
this  warrant   and   issue  another   to   Mr.   William    W.   White   fur   its  amount, 

Dert!wher  30,    1940— t)-Hj:5. 

STATK  OFFICERS-RETIREMENT  AND   APPjrNTMKNT  OF 

SL'CCESSOR 

Dear  Sir: 

I  have  before  lue  yiinr  letter  of  De.'emlier  ^U.  Yau  attach  thereto  a 
letter  from  the  Monorahle  W.  V.  Knctt  State  Treasurer.     Mr.  Knutt  states: 

"  *  *  ♦  having  attained  the  age  of  more  than  seventy  years,  and  havinR 
been  an  official  and  employee  of  the  State  of  Florida  for  nu>rc  than  tlnrtji 
years,  I  hereby  retire  from  the  office  of  State  Treasurer  of  the  Slate  of 
Florida,  with  the  right  to  Iw  paid  in  at'ccirdance  with  the  provtsioti*  of  Lliaii- 
tt-r  17274,  Laws  of  Horida,  Acts  of  1935,  prtividing  for  the  ri'tiretnenl  of  cer- 
tain State  officials  and  employers  with  pay  under  certain  conditions  which 
Act  of  the  I.^gi.>;lattirc  and  the  terms  and  conditions  thereof  arc  herchj  ac- 
cepted by  nje  and  which  retirement  is  to  be  effective  January  3,  1941." 

Mr.  Knott,  in  support  of  his  foregoing  stateii:enl,  attached  thereto  a 
record  of  his  service  as  an  official  and  employee  of  the  State  of  I'loritla 
which  shows  that  Mr.  Knott  has  an  aggregate  of  service  of  more  than  thirty 
years. 

You   request   me  to  advtse  you   if    Mr.    Knott's  communication    to  ywi 

"creates  a  vacancy  on  the  Jrd  day  of  January,   1V41,"  and  your  duty   as  tp 
the  appointment   of  a  successor   ftir  the  unexpired   term, 

I  have  exanu'ned  Chapter  17274,  Acts  of  1935,  the  iwrtincnt  part  of  which 
I  quote : 

"Tliat  from  and  after  the  [lassage  of  this  .Act,  whenever  any  Stale  official 
or  Stale  employee  has  attained  the  age  of  seventy  years  or  more,  am!  has 
served  the  State  as  either  an  official  or  employee  or  lioih  for  as  inucli  as 
an  aggregate  time  of  thirty  years  or  more.  siKh  offiiial  or  employee  may  re- 
tire from  his  office  as  such  official  or  emplo;ee  with  the  right  to  l)e  paid,  anil 
shall  be  paid  on  his  own  retrnisition  during  the  remainder  of  his  rtatliral  life 
one-half  the  amount  of  the  annual  or  monthly  salary  received  at  the  ti  uc 
of  such  rctirc"ment :  and  sufficient  money  to  meet  the  requirements  of  this 
Act  is  hereby  appropriated  out  of  any  moneys  in  the  State  Trcasur>  not 
otherwise  appropriated," 

I  lind  that  the  statenicnt  Mr.  Knott  has  made  as  to  lus  service  cotne.4 
strictly  witliin  the  terms  of  such  statute,  and  that  he  has  used  the  language 
oi  the  statute  in  his  comnmnication  to  you  signifying  his  retirement  as  Treas- 
urer of  the  Slate  of  Florida. 

I   am,   therefore,   of   the   opinion  tliat    Mr.    Knott   has    ikmc  everything 
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witliin  ihe  meaning:  of  said  Act  of  the  Legislature  that  entitles  him  to  the 
reward  for  which  the  taw  provides  for  a  faithful  public  servant,  and  that  on 
Jatii.iar>'  3,  1941,  his  retirement  from  tlie  ofKce  of  State  Treasurer,  under  his 
letter  to  you,  becomes  effective. 

You  will  notice  that  the  statute  above  quoted  provides ; 

"'  *  *  *  may  retire  from  his  office  as  such  official.  *  +  •  " 

1  lind  in  a  compilation  known  as  Words  and  FTirases,  Permanent  l''di- 
tion.   Volume  i7,  page  520,  the   word   "retire"   has  lieeti   delined  as    follows : 

"  'Retire'  is  to  withdraw  from  active  service  as  an  officer  of  the  army 
or  navy ;  to  separate  or  withdraw-.  *  ♦  *  State  v.  Love,  145  N.  W.  1010, 
1013,  95   Nell.  573.  Ann.  Cas.   1915D,   1078." 

Applying  the  foregoing  definition  to  the  language  of  the  statute  which  Mr, 
Knott,  as  1  have  pointed  out,  has  strictly  followed,  I  find  on  January  .1,  1941, 
the  effective  date  of  Mr.  Knott's  retirement,  that  he  has  withdrawn  or  sep- 
arated himself  from  the  office  of  State  Treasurer,  and  that  he  will  not  \k 
carried  thereafter  upon  the  payroll  of  the  office  of  State  Treasurer  in  that 
capacity,  but  will  be  paid  under  the  provisions  of  the  Retirement  Act,  to- wit, 
Oiapter  17274,  Arts  of  1935,  by  virtue  of  the  appropriation  therein  contained. 

I  am,  therefore,  of  the  opinion  that  upon  Mr.  Knott's  retirement,  effective 
on  January  3,  1941,  as  Slate  Treasurer  of  Florida,  said  office  will  l>ecome 
vacant,  and  that  it  will  be  your  duty  under  the  Constitutiun  of  the  State  of 
Florida  to  appoini  a  successor  to  Mr,  Knott  if)v  his  unexpired  tcnn. 

May   31,    1940— 0-815. 

STATE    ROADS— EASEMENT    FOR    SUBSURFACE    CROSSING    BY 

PIPE  LINES 

t>car  Sir: 

You  have  asked  what  anthoritj'  you  as  Governor  of  the  State  of  Florida, 
or  the  State  Road  Department,  have  to  permit  the  placing  of  a  pipe  line 
under  State  roads. 

Yoii,  as  Govertior  of  the  State  of  Florida,  have  no  power,  either  under 
ttic  State  Constitution  or  under  any  statute,  to  grant  or  deny  such  a  permit. 

The  Slate  Road  Department  has  no  power  or  control  over  county  or 
private  roads  hut  does  have  control  over  the  construction  and  maintenance  of 
all  State  roads  as  hereinafter  set   forth. 

The  f'lorida  Supreme  Court  in  1892  in  the  case  of  State  v.  Jacksonville 
St.  R.  Co.,  29  Fla.  590,  10  So.  590.  held  that  the  doninant  control  of  high- 
ways and  streets  is  vested  in  the  legislative  power  of  the  State.  Prior  to  the 
establishment  of  the  State  Road  Department  the  Legislature  had  granted  to 
cities,  counties  and  special  road  and  bridge  districts  the  right  to  construct 
and  maintain  the  public  roads.  With  the  formation  of  the  State  Road  De- 
partment by  Chapter  6883,  Acts  of  1913,  supervision  was  granted  the  depart- 
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ment  and  in  the  case  of  State  v.  Johnson,  71  Fla.  363.  72  So.  477  the  Act  wM 
held  valid,  the  Court  stating: 

"We  find  nothing  in  our  organic  Imw  that  would  prohibit  the  Legisla- 
ture from  enacting  a  statute  taking  away  from  said  county  boards,  not  only  a 
part  but  tlie  wliole,  of  their  powers  of  supervision  and  control  of  public  roads 
and  bridges,  and  lodging  such  powers  el^where,  since  the  control  of  all  public 
highways  is  vested  in  the  State  absolutely  without  any  constitutional  tiitiita- 
tions  or  restrictions." 

By  Chapter  7328,  Acts  of  1917,  the  department  was  given  power  liy 
Section  4  "to  make  such  rules  and  regulations  as  may  be  necessar)  for,  tJie 
construction  and  maintenance  of  such  highways  and  bridges  as  may  bj-  law 
or  by  resolution  of  any  Board  of  Countj'  Commissioners  he  placed  under  its 
supervision  and  control."  Chapter  7900,  Acts  of  1919,  amended  the  1917  Act 
stighth-  but  did  not  change  the  powers  granted  thereunder.  This  Act  now 
appears  as  Section  1195  R.  G.  S.  (Sec.  1635  C.  G.  L.)  Chapter  9312,  .\ets 
of  1923.  reiterates  the  duty  of  the  department  "to  maintain  the  State  roads 
and  to  protect  and  preserve  the  same  from  trespa-i^s  and  injury."  (Sec.  I6S0. 
C.  G.  L.) 

Since  1917  the  State  Road  Department  has  under  the  provisions  of  Sec- 
tion 4,  Cliapter  73^  and  its  amendment  by  Chapter  7900  taken  full  control 
over  any  construction  aflfecting  the  rights  of  way  of  State  roads  and  has 
granted  to  public  utilities  the  right  to  place  poles  and  lines  upon  such  rightii 
of  way  and  to  others  the  right  to  !ay  sewer  or  water  pipes  under  the  roads 
and  bridges. 

tn  regard  to  the  granting  of  an  easement  for  the  use  of  the  land  under 
the  State  road,  the  Florida  Supreme  Court  has  ruled  in  S.  H.  Kress  &  Co, 
V.  City  of  Miami,  78  Fla.  101,  62  So.  775,  7  A.  L.  R,  640  that  the  nwncr  of 
the  fee  in  a  street  (and  the  same  would  be  true  in  regard  to  a  road)  has 
the  right  to  use  the  subsurface  subject  to  reasonable  regulations  and  the 
obtaining  of  a  permit  from  the  proper  authority  where  such  use  would  affect 
in  any  way  the  maintenance  or  use  of  the  street   (or  road). 

The  right  of  the  State  Road  Department  to  give  an  easement  for  a 
subsurface  crossing  of  a  State  road  right  of  way  dejjentls  u!»an  its  title  to 
the  right  of  way.  Chapter  17280,  Acts  of  1935,  gives  the  dei»arlment  power 
"to  sell,  lease  or  convey,  or  otherwise  dispense  of  any  land  owned  by  the 
State  and  obtained  for  highway  purposes,  which  shall  l>e  no  longer  necessary 
for  such  purposes,"  i  Sec.  16S6  [14]  C.  G.  L.  Supp.)  Chapter  17307,  .\cts 
of  1935,  vests  in  the  department  when  a  road  becomes  a  Stale  road  "all  the 
right,  title,  easements  aud  appurtenances"  held  by  the  county  or  city,  or  ded- 
icated to  imblic  use  prior  to  its  dei^jgnation  as  a  State  ruad.  ( Sec.  2452  \2\ 
C.  G>  L.  Supp.) 

It  is,  therefore,  my  opinion  that  a  pennit  must  be  olitained  from  the 
State  Road  Department  for  the  construction  and  maintenance  of  the  sub- 
surface crossing  by  a  pipe  line  where  auch  crossing  would  in  any  manner 


562         BIENNIAL  REPORT  OF  THE  ATTORNEY  GEN'ERAL, 


MISCKLLANEDUS 

affecl  I  he  construction,  or  maintenance,  of  a  State  ri>ad,  for  which  the  State 
Road  Department  )iad  ohtained  easement  by  statutory,  or  oilier  authority, 
InasiiiUL'h  as  such  crossing  would  further  hnrden  the  iand,  permission  should 
also  be  olitained    from  the  owner  of  the  land. 

January  25.  1939— 0-34. 

ST-ATUTE    OF    LIMIT'XTIONS     IN     EMBEZZLEMENT    OR 
MISAPPROPRIATION  CHARGE 

fk'ar  Sir: 

In  ;our  letter  of  January  19,  1939,  in  regard  tu  the  complaint  hy  .VI rs. 
Gertrude  Dukes  against  Edward  P.  Campljell  yoii  ask  the  quesiion  as  to  when 
t'le  statute  t^f  limitations  tommence.'s  to  nm  against  a  charge  of  emhezxle- 
ment  or  misapprojiriation  by  an  agent  in  a  case  wherein,  as  I  understand  it, 
the  funds  were  placed  by  the  complaining  witness  with  an  agent  for  invest- 
ment, without  a  definite  time  fixed  for  investment  or  return  of  the  funds, 
and  the  aj^ent   failetl  to  in%'est  (he  fumis  or  to  return  Ihem  upon  demand. 

Upon  s'.ich  facts  it  is  my  opinion  that  the  two-year  statute  of  limitations, 
StrtJon  711.1.  Compiled  General  Laws  1927.  Chapter  1«}62.  Acts  of  193S, 
has  not  ran  acatnst  the  allegetl  rdTense,  if  the  charge  l)c  tinly  made  under 
the  first  clause  of  Section  7244,  Compiled  General  Laws  1927,  provided  that 
no  demand  for  rettirti  of  the  funds  was  made,  in  writing  or  otherwise,  by  or 
in  behalf  of  the  owner  of  the  funds  within  two  years  prior  to  the  time  that 
the  prosecntion  shall  be  instituted. 

The  lirst  clause  of  Section  7244,  making  it  a  crime  for  a  factor  "or  any 
other  person  with  whom  any  property  which  may  be  the  subject  of  larceny  is 
entrusted  or  deposited  by  another,  shall  embezzle  or  fraudulently  convert  the 
same,  or  any  part  thereof,  to  his  own  use,  or  otherwise  dispose  of  the  same, 
or  any  part  thereof,  without  the  consent  cf  the  owner  or  bailor  and  to  his 
injury,  and  without  paying  to  him  on  di'iiwnd  the  fu!l  value  or  market  price 
thereof;"  defines  a  separate  offense  from  an  offense  under  the  following  clause 
of  the  same  section,  and  you  will  note,  makes  a  demand  an  ingredient  of  the 
offense  so  that  the  crime  is  not  committed  and  the  statute  of  limitations  does 
not  commence  to  run  until  such  dentand  is  made,  but  the  demand  is  not  re- 
quired to  be  in  writing. 

There  appears  to  be  no  Florida  case  upon  the  precise  point,  but  it  is 
generally  held  that  allegation  and  proof  of  a  demand  is  necessary  and  that 
the  statute  commences  to  run  from  a  demand,  under  laws  similar  to  the  first 
clause  of  Section  7244. 

"For  example,  in  eases  of  agency,  where  the  time  for  the  retvtm  of 
collected  funds  is  indefinite  or  not  fixed,  a  demand  may  be  necessary,  hut 
a  demand  is  not  necessary  when  the  time  of  an  accounting  and  the  payment 
of  money  are  definitelv  fixed  *  *  *. 
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"Under  some  statutory  definitions  of  tinbezzlenient  a  iJemand  «s  essential." 

]8  Am.  Jurisiirudenee,  page  583; 

9  R.  C.  L.  page  1276-77.  Sec.  18  also : 

"In  emltezzkment  limitations  begin  to  run  when  it  is  conimitted,  not 
when  discovered  or  made  manifest  by  failure  to  pay  over  on  ilcniand,  unles* 
the  offense  is  made  to  dcpcn<i  on  the  condititin  precedent  of  a  failure  to 
comply  with  a  demand." 

16  C.  J.  page  225.  Sec.  J44;  See  also-^J  C.  J.  page  430,  Sec.  17.  note* 
36-38. 

The  case  of  Commonwealth  v.  Shocncr,  216  Pa.  71  ;  64  Atl.  890 :  appeal 
dismissed,  207  U.  S.  p.  187;  28  Sup.  Conrt,  p.  110;  52  Law  Ed,  p.  lf>3  is 
closely  in  point.  In  that  case  the  Conrt  sustained  a  conviction  of  a  cotinty 
officer  for  failure  to  pay  over  collections,  "whni  therninlo  legally  required 
hy  the  State,  county  or  township  treasurer,  or  other  officer  or  person  atith<)r- 
i^cd  to  demand  and  receive  same,"  under  a  statute  containing  that  lanfj^tiage ; 
and  upon  a  point  similar  to  the  one  you  suggested,  the  Court  said  ; 

"Equally  unavailing  is  the  iilea  of  tlie  statute  of  limitations.  It  was 
admittedly  the  duty  of  l)ie  appellant  to  pay  over  the  muncys  in  his  hands, 
when  he  learned  on  May  4,  1903,  that  they  helonged  to  the  county  ;  hut  hit 
failure  to  perform  that  duty  was  not  a  crime,  and,  as  long  as  he  retained 
the  moneys  without  a  demand  from  the  county  that  he  pay  them  over,  he 
was  not  committing  the  statiuory  offense  for  which  he  was  prosecuted  in 
the  present  proceeding,  failure  to  pay  over  was  not  an  offense;  failure  lo 
pay  over  on  demand  was.  The  county,  for  any  reason,  niight  have  indulged 
him.  and,  having  done  so,  its  indiflgencc,  which  kept  him  from  cornmilting  a 
crime,  cannot  under  the  plea  of  the  statute  of  limitations,  lie  now  turned  into 
a  shield  hy  htm  to  protect  him  from  the  consequences  of  his  crime  after  his 
commission  of  it.  When  he  was  stilt  legally  liaUe  to  gtay  to  the  county  the 
fees  which  he  had  collected,  demand  was  made  upon  him  to  pay  ihem  over. 
When  he  failed  to  comply  with  that  demand,  he,  for  the  l1rst  time,  eummitied 
the  offense  charged  against  him  in  the  present  indictment,  and  from  the 
time  of  his  refusal  to  fiay  over,  June  31),  1905,  and  from  that  time  only, 
could  tlie  statute  of  limitations  begin  to  run."     64  .Atlantic,  page  804. 

The  facts  of  the  complaint  before  you.  as  I  understand  them,  present  a 
case  of  the  entrusting  of  money  to  an  agent  for  investment  with  no  time  fixed 
for  investment  or  return  o{  the  funds,  bringing  it  well  within  the  reasoning 
of  the  cited  authorities,  as  well  as  within  the  literal  tenns  of  the  first  clause 
of  the  Florida  statute  cited   herein. 

The  oflfensc  defined  by  the  first  clause  of  Section  7244  is  to  \x  distinguished 
from  the  separate  offenses  defined  by  Sections  7247  and  7248 ;  and  the  case  of : 
Lewis  V.  Stale,  55  Fia.  54 :  45  So.  998,  which  held  that  a  dentanti  was  un- 
necessary, is  not  applicable  to  the  facts  indicated  in  your  letter,  liecausc  said 
last  mentioned  statutes,  unlike  Section  7244,  do  not  expressly  make  a  demand 
an  element  of  an  offense  under  said  other  Acts,     The  Court  in  said  case  was 
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careful  to  limit  its  holdings  to  an  offense  untier  the  old  section,  whitli  is  now 
Section  7247,  saying,  in  reply  to  the  contention  that  the  indictment  was  de- 
fective in  failing  to  allege  the  demand: 

"It  is  a  sufficient  reply  to  this  contention  to  say  that  the  statute  under 
which  the  indictment  was  framed  and  which  we  have  set  forth  ahove,  does 
not  require  that  the  indictment  should  allege  anv  such  demand."  45  Sou. 
1.  C.  1001. 

It  may  well  have  been  the  intention  of  the  legislature  by  Section  7244 
to  make  an  offense  of  just  such  conduct  and  circumstances  as  is  presented 
to  you. 

You  will  find  in  the  footnotes  to  the  textual  citations  herein,  reference 
to  several  other  cases  which  1  suggest  that  you  investigate  and  he  prepared 
to  present  in  further  support  of  the  conclusion  readied, 

October   21.    1939^0-609. 

SUNDAY  LAWS— GAME— USE  OF  FIREARMS 

Dear  Sir: 

I  have  yoitr  letter  of  the  20th  instant  referring  to  Section  7C32,  Com- 
{lited  General  Laws  of  Florida,  1927.  which  reads  as   follows: 

"Whoever  uses  firearms  by  hunting  game  or  firing  at  targets  upon  Sunday 
shall  be  punished  by  imprisonment  not  exceeding  twenty  days,  or  by  fine  not 
exceeding  twenty-five  dollars." 

You  also  refer  to  Section  71  of  Chapter  13,644,  I^ws  of  Florida,  Acts 
of  1929,  now  Section  1977  (72),  Compiled  General  Laws  of  Florida,  Per- 
manent Snpplenient,  reading  as  follows: 

".■\ll  other  general  or  special  laws  or  parts  of  general  or  special  laws 
relating  to  game,  fresh-water  fish,  birds,  alligators  or  fur-bearing  animals, 
whether  in  conflict  herewith  or  not,  are  hereby  repealed ;  except  that  nothing 
in  this  section  shall  repeal  the  law  relating  to  the  taking  of  fish  in  Osceola 
County;  Provided,  nothing  herein  shall  be  held  to  alter  or  affect  the  license 
fees  to  lie  charged  nonresidents  of  Florida  for  taking  freshwater  fish  in 
Wahoo  County,  Florida,  as  fixed  by  special  or  local  law," 

\'ou  make  inquiry  if  the  above  Section  76S2  is  repealed  by  said  Section 
1977  (72). 

It  is  my  opinion  that  said  Section  7652  is  not  repealed  by  said  Section 
1972  (72)    for  the  following  reasons: 

1.  Section  7652  is  distinctly  a  "Simday  Law"  and  appears  in  the  Re- 
vised General  Statutes,  1920.  and  Compiled  General  Laws  of  Florida,  1927, 
in  a  separate  Article  numbered  17  with  the  heading  "Sunday  Laws." 

2.  You  will  note  that  the  use  of  tirearms  on  Simday  is  what  is  pun- 
ishable, whether  used  for  hunting  game  or  firing  at  targets. 
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3.  Vou  wilt  also  note  thai  Section  197?  ( 72)  dries  iml  unilerLake  to 
rtpeal  Sunday  laws  but  only  those  general  or  special  laws  relating  to  gante, 
fresh- water  fish,  et  cetera. 

April  m.  1939-0-174. 

TRESPASS— HUNTING  ON  STATE-OWNED  LANDS  LEASED  FOB 
GRAZING  PURPOSES-HrGHT  OF  LESSEE  TO  HUNT 

Dear  Sir: 

1  have  j'our  letter  of  the  26th  instant,  relativ^e  to  the  alwve  captioned 
matter  and  reading  as    follows: 

"We  haie  an  inquiry  from  Sarasota  Fish  and  Game  .Association  a^^king 
whether  or  not  the  lessees  of  State -owned  lands  for  gracing  purposes  only, 
would  have  the  right  to  bar  citizens  and  taxpayers  of  the  State  of  Florida 
from  Ihe  right  of  hunting  on  said  land. 

"We  would  like  to  ask  this  question.  In  the  event  titat  the  lessee  of 
land  for  grazing  purposes  only  has  the  right  to  prevent  others  from  hnnt- 
insf  on  said  area,  will  he  have  the  right  to  hunt  on  said  area,  and  it  he 
has  such  right,  does  not  our  grazing  lease  in  effect  give  him  a  hunting 
preserve  ?" 

You  also  submitted  copy  of  a  Lease  (No.  18,448),  which  simply  recites 
■'for  grazing  purpose.*." 

In  the  case  of  Harper  v,  Galloway.  58  Fla,  255,  51  So.  226,  with  reference 
to  game,  the  second  headnote  of  said  decision  read.s  as  follows : 

"Under  the  common  law  of  England  the  title  to  animals  ferae  naturae  or 
game  is  in  the  sovereign,  for  the  itse  and  benefit  of  the  people;  the  killing 
or  taking  and  use  of  the  game  being  subject  to  governmental  control  and 
regulation  for  the  general  good." 

Section  1977  (23),  Compiled  General  Laws  of  Florida,  Permanent  Sup- 
plement, declares  all  migratory  birds  and  all  game  animals  and  fur-bearing 
animals  within  the  jurisdiction  of  the  State  of  Florida  are  and  shall  continue 
and  remain  the  property  of  the  State. 

Section  7372,  Compiled  General  Laws  of  Florida,  1927,  reads  as  follows: 

" Whoever  wilfully  and  with  the  view  of  trespassing  enters  any  enclosure 
of  another,  where  crops  or  fruit  of  any  kind  are  cultivated,  without  permis- 
sion of  the  occujmnt  tireviousl.v  obtained,  or,  without  sucIt  previous  consent 
of  the  owner  or  occupant,  enters  upon  the  enclosed  lands  of  another  to  hunt 
or  fish,  shall  be  punished  by  imprisonment  not  exceeding  sixty  days  or  liy 
fine  not  exceeding  fifty  dollars. 

"Ten  days'  notice  by  poster  to  be  posted  at  at  least  three  different  and 
conspicuous  places  around  the  enclosure,  shall  be  given  by  parlies  wishing 
to  avail  themselves  of  the  benefit  of  this  section." 
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Section  7401,  Compiled  General  Laws  of  Florida.  1927,  reads  as  fulUws: 

"Whenever  fences  or  enclosures  liave  heen  or  shall  hereafter  he  dis- 
pensed with  in  any  connty  or  part  of  a  eonnty  in  this  State  In  reastm  of 
any  no-fente  law  or  law  making  it  unlawful  for  live  stock  to  run  at  large 
in  snch  county  or  part  of  a  county  the  laws  of  this  State  applicahlc  to  offenses 
of  trespass  against  realty  or  injury  thereto,  or  to  (jroperty  thereon,  or  con- 
neetetl  therewith,  and  in  regard  to  hunting  or  fishing,  or  other  kinds  of  trcs- 
jass  on  lauds,  shall  not  become  inoperative,  but  shall  apiily  to  such  unencltised 
or  uu fenced  land  with  the  same  force  and  effe«  as  if  such  enclosures  or 
fences  had  not  heen  so  disjienscd  with.  N'oliies  required  to  he  pi)Ste:!  on 
land  shall  lie  strflicient  if  the  signlnKird  shall  have  thereun  iti'  letters  easily 
seen  and  read  the  word  'posted'  in  letters  not  less  than  two  inches  lont(  and 
followed  by  the  owner's  name." 

With  reference  Co  the  taw  on  the  subject  of  landlord  and  Tenant,  your 
attention  is  called  to  the  cajie  of  Baker  v,  Clifford-Mathew  Inv.  Co.,  90  Ra. 
1229.  128  So.  827,  the  first  headnote  of  which  reads  as  follows: 

"Utiriu!;  the  life  of  a  lease,  the  lessee  holds  an  outstanding  leasehold  estate 
in  the  premises  which  for  all  practical  purposes  is  equivalent  to  absolute 
ownership." 

Vonr  atti^ntion  iii  lurthtT  called  to  the  case  of  Gibson  v.  Longiiio,  ct  al., 
HI  I'la.  533,  W)  So.  592,  in  which  the  Court  stated  that  "There  can  be 
no  question  that  a  lease  of  turpentine  privilege  conveys  an  interest  in  real 
e.*tatc." 

S'our  attention  is  further  called  to  the  case  of  West's  Drug  Stores,  Inc.. 
V.  .^llen  Ijiv.  Co..  123  Fla.  323.  170  So.  447.  in  which  the  Court  stated  that; 

"A  lessee  from  a  landlord  is  an  assignee  of  the  estate  for  the  term  of 
the  lease." 

Ill  the  case  of  Hawkins  v.  Smith,  103  Ra,  892.  138  So.  494,  the  Court 
Stated: 

"It  can  hardly  lie  questioned  that  one  of  the  most  valid  and  indisiiensahle 
elenieiits  of  a  lease  for  a  term  of  years  is  the  peace ftd  tminlerrupted  enjoy- 
ment of  the  premises  leased:  otherwise  a  lease,  in  most  instances,  might  be 
t:f  little  or  no  value," 

In  36  Corpus  juris  69,  Landlord  and  Tenant,  689,  we  tind  the  following 
language : 

"A  thini  JierSon  who  without  right  enters  upon  or  otherwise  disturbs 
the  possession  of  the  tenant   is  guilty  of  a  trespass." 

In  36  Corptis  Jiiris  74,  Landlord  and  Tenant,  695,  we  find  this  lajigii^e: 

"While  it  has  been  stated  that  no  implied  covenant  for  quiet  enjoyment 
arises  from  the  niere  relation  of  landlord  and  tenant,  tlie  rule  is  ordinarily 
annoimced  that  such  a  covetiant  is  implied  in  every  lease,  including  leases  by 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL         567 


MISCELLANEOUS 

jiarul.     So,  it  is  held  that  a  covenant  o(  <|Ute[  enjoy tnent  is  itnplieti   from  tfic 
use  of  such  words  as  'lease,'  'demise,'  'grant,'  etc." 

In  36  Coriuis  Juris  89,  landlord  and  Tenant,  7i2,  we  find  this  language: 

"A  recital  in  a  lease  of  the  ptirjioses  for  which  the  demised  [ircmiscs  are 
let  is  often  held  to  constitute  an  expressed  covenant  on  the  pan  of  the  tenant 

to  Mse  them  for  no  other  purpose." 

In  16  Ruling  Case  Law  736,  Landlord  and  Tenant,  229,  we  itnd  this 
language : 

"The  parties  to  a  lease  may  hy  expressed  provisions  therein  restrict  the 
general  rights  of  the  lessee  as  regards  the  use  of  the  demised  premises," 

In  reply  to  your  first  question,  I  \ieg  to  say  in  my  opinion  a  lessee  of 
lands  from  the  State  "for  gradnn;  purposes"  would  have  tht  right  to  prohihit 
antl  prevent  other  persons  from  hunting  on  the  leased  premises  if  such 
huntii^  interferes  with  his  grazing  privileges. 

In  answer  to  v'our  second  inquiry,  I  heg  to  say  in  my  opinion  such  lessee 
would  himself  be  authorized  to  hunt  on  such  leased  premises. 

You  make  further  inquiry  if  a  tease  of  this  kind  in  which  the  lessee  !s 
authorized  to  hunt  would  not  tn  effect  be  giving  the  lessee  a  hunting  preserve. 
In  reply  to  this  inquiry,  I  beg  to  say  that  while  the  lessee  himself  would  have 
the  right  to  hunt  on  the  premises,  and  also  the  right  to  prohibit  other  persons 
from  hunting  on  the  same,  it  does  not  necessarily  follow  he  would  have  the 
right  of  a  hunting  preserve,  which  might  contemplate  the  husiness  of  prop- 
agating wild  animal  life.  While  the  lessee  might  do  such  things  as  are 
incident  to  the  use  of  the  lands  "for  grazing  purposes,"  it  docs  not  follow 
that  he  would  he  authorized  to  engage  in  a  business  unrelated  to  the  purposes 
of  the  lease. 
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Refunding  and  original  bonds — Payment  of  interest — TrMWfet  of 

funds    from   Kanner   Bill   account — Brevard   County 267 
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l>eautify    ......,.,. _ 213 

Authorized  upon  approval  of  State  Comptroller  to  transfer  stupltis 

funds  ™ , „ ,^.. ^„ _-  40 
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than  owner  of  land ^  .„ .._  31 

Hiittcs  relati\e  tax  certificates  f«n  lattds  forfeited  ._„„. . 29 

Duties  AV;  Title  to  land  covered  by  overlooked  tax  certilkatM 5t0 

Kmitlcd  to  fees  for  cancelling  each  tax  certificate  29 

Excess  fees  to  be  paid  to  Btate  or  county  each  year  . 32 

Fee  for  making  marginal  entry  _ — ,„. ._.___ 27 

Kecs  same  as  county  [ndges  when  services  identical  .^ ™.....™ S2 

Fees  under  Murphy  Act  not  income  of  office  32 

Judgment  lien  books,  law  construed  „.,„„.„„„.  30 

Not  authorised  to  assign  certain  tax  certificates  under  Mnri>hy  Law  33 

Not  authorised  to  sign  warrant  for  items  in  excess  of  budget 27 

Personally  liable  if  warrant  overdrawn  budget  is  signed  „ 42 

Commissi  on — 

To  cover  period   tixed  hy   Governor    „ „...™ ___,  32fi 

Commissioner  of  Agriculture — 

Bureau  of  Inspi^tion — Certification  oi  watermelon  seed  323 

Cash  pavment  to  prJHjners  authorized  upon  discharge  only  ^ $S2 

Commission  to  inspector  to  cover  t*r'<'d  fixed  by  appointment  326 

Fertilizer  inspection — Drawing  of  s.^nlples  by  noncommissioned  in- 
spectors   „,„ .„. 327 

No  authority  to  enforce  Egg  Law  when  sales  to  Army  or  Navj- 

Post  made  on  lands  under  l'.  S.  Jurisdiction „ ...„  326 

No  power  or  authority  over  city  convicts  or  prisons  _ ^ S3S 

Priffiners  entitled  to  gain  time _„ ■„...  537 

Registration  of  insecticides  and  fungicides  retjttired  .- ..„ 544 

Sale  of  KokamJt  Kreme  prohibited  under  Frozen  Desserts  Law_™  540 

State  convicts — Hours  of  labor,  rules  and  regulations  S34 

Common  Carriers— 

F.mployces   excluded    from   t>enefits  of  Workmen's   Conipensatkia 

Act „ _.....„„ 349 

Com  (>en  sation — 

.Additional  allowed  tax  assessors  for  making  up  tax  lists  not  con- 
sidered as  income  of  office — ^ 

If  State  employee  entitled  to  when  unable  to  woric  as  rcsttll  of 

illness „ SS7 

Prosecuting  attorney,  Indian  River  County  ._ „ , Si 

Coniptroller — 

Amount  in  State  Board  of  Barbers'  Examiners  fund  over  amoant 

impounded  may  be  released  „ ..^ 226 
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Authority  to  cancel  tax  certificates  upon  lands  owned  by  county 

when  tax  accrued  prior  to  vesting  title  514 

Authority  to  i>ay  county  school  fund  $365,146,83  as  supplement  ....         218 
Authorised  to  fay  dividends   to  the  accovinl  depositors  Ctti^sens 

Bank   tit"^n  order  of  court  in  which  bankruptcy  proceedings 

were  had  _ 529 

Xutiiorired  pay  exiicnse  of  issuing  lienelit  payment   warrants   1 

Authority  to  pai-  salaries  for  employees  of  State  Board  of  Barher 

Examiners   for  month  of  June  „ _ .,.- 227 

Barbers'  Sanitary  Commission  not  authorized  to  pay  bills  incurred 

by  old  beard  . „ 228 

Cancellation    of  dividend    checks,   building  and    loan  associations, 

when  two  or  more  years  old S30 

Certified    statement    admissible    in    suit   against   delinquent    clerk. 

and  sureties  on  bond 25 

Dejiosits  to  secure  diseonnt  on  air  line  transi>ortation  authorized  to 

he  paid  frcan  collection  of  revenue  „„^.„>,«^^^,.^„, —         527 

Distribution  race  track  moneys — Pasaj  County  ....,,_,., , — , .„.         555 

Distribution  race  track  moneys  to  Union  County  ,. « ~         554 

Duties  in  distribution  gas  tax  — — , 434 

Not  authorized  to  settle  judgments  on  estreated  bonds  .-..if.^t^rv",-» —         529 
Not  atithori/ed  to  waive  interest  when  tax  certificates  oWBied  by 

State  - 504 

Payment  of  monthly  installment  of  $1,264,756.32  to  county  school 

fund  „ 217 

Person  desijcrnated  by  deceased  pensioner  to  receive  warrant  ..         5S0 

Prisoners  entitled  to  receive  credit  on  fine  based  on  imprisonment 553 

Right  to  exerci.«e  discretion  as  to  type  of  bond  required  - 75 

Warrant   to  be  issued  only  to  person  designated — Procedure  and 

endorsement    — — 551 

Warrant  to  l>e  niadc  payable  jointly  to  St.  .Augustine   Historical 

Preservation    and    Restoration    Association    and    City    of    St. 

.■\ugustine  _ „.  4 

Wiihnui  authority  to  adjust  past  tax  assessments  to  conform  to 

court   decision 475 

Conch   Shells- 
Dealers  required  to  pay  license  tax „ 494 

Conflict  of  Law^ 

Disixjsition  of  docket  books  upon  resigcation  or  removal  of  jastice 

of  the  peace 51 

Conservation   fJcpartment — 

Authority  to  regulate  fishing  in  Lake  Istokpoga  330 

Crawfeh    under  one  po'md,   possession   prohibited   330 

Oysters,  coon,  when  picking  and  harvesting  may  be  permitted "    329 

Conservation  Officer — 

Appointment  and   release — Autliority  of  Game  and  Fresh  Water 

Fish  Commission  .„ 395 


BIENNIAL  REIPORT  OF  THE  ATTORNETT  GENERAL         591 


Page 

Constable — 

Fees  for  comraitnients  and  iclcasc  in  Criminal  Court  uf  Record    ,  66 

Not  entitled  under  t'rtmmal   Procedure  Act  to  witness  fees  and 

mileage    in   criniinal    cases    _,., „ „ 88 

ConstitMtional  Amendment^ 

Three-lift!i5  vote  of  both  Ho;tses  required  . 532 

Contractor^ 

Constniction  for  taxation  imrposes 533 

Contracts — 

Construction  AV;   Workmen's  Compensation  Act  .„™..„.„.         360 

Documentary  sta.mp  tax  rtnuired  - 43S 

To  be  cligihle  for  sale  must  be  registered  with   Securities  Com- 
mission   ..„ _. ...._ „ „ ._ .....        380 

Conviction  Fees — 

Computing  under  Sections  3  and  4,  Chapter  178S7  .... 4S 

Convicts- 
Arrests  afttr  expiration  of  reprieves     - fiO 

Commissioner    of    Agriculture   and    Board   of    Commissioners   of 
State    Institmions    h3^•c    no    authority    over    city   convicts    or 

prisons , - 3jS 

Discharge  fees  to  l)e  r>aid  by  county  in  which  convicted  „... .....        S36 

Hours  of  labor — Rules  and  Regulations 534 

Not  entitled  to  credit  from  prison  sentence  for  jail  time  served  —         534 
Required  to  be  licensed  if  driving  State  motor  vehicles  ,„. . 334 

Coon  Oysters — 

When  picking  and  liarvesting  may  be  permitted  _„ „ „         329 

Corporations — 

Authority  S.  A.  L  Ry.  to  set  off  overpayment  on  {wrsonal  pirop- 

erty  against  real  property  teased  _„_._ 519 

Construction  nf  Ian* ^Refunding  of  overpaid  capital  stock  tax  ....  517 

Limitt'cl  surety   companies— !ncori>oration   imder  general  corpora-         • 

tion  law 536 

Qualifying  as  self-insurer  under  Workmen's  Compensation  Law 

must  appear  only  Uy  authorized  attorney  _ „ 371 

Costs — 

County  liable  only  for  executing  warrant  in  preliminary  hearing...  65 

County — 

Discharge  fees  to  be  paid  convict  where  convicted „ ., ..        5i36 

Nonclaim  .Act  not  authority  to  pay  claims  pre.«nted  after  one  year  3? 

Not  rerjiiired   to  pay   fuel   tax  - - 5IS 

Telephone  and  furniture  necessary  item  of  equiiunent  to  be  paid  for  53 

To  recei\e  no  more  from  apportionment  of  State  money  than  it 

has  budgeted  for  salaries .....^ _ „.  182 

Voting  dry  does  not  cancel  outstanding  license 499 

County  Attorneys — 

Governor  anthoriifcd  to  appoint  ...._...„..._ 35 
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County  Bcnards — 

See  "Boards." 
County  Cofninis<iioners — 

See  "Board  County  Cotnmtsstoticrs." 

County  Judge — 

Authority  to  issue  marriage  license  to  minor  „ „...  „  46 

Authorized  tn  issue  drivers'  license  to  resident  of  another  county 492 

Commitiiient  to  he  directed  to  sheriff  or  constable  - —  66 

Conviction   fees,  computing  ,-,.. „. _ — 45 

Entitled  to  .:osts  for  issuance  of  peace  bonds  .„ ™ —  48 

Fees  allowed  fo'-  issuing  marriage  license  - — . 45-47 

Fees  allowed  under  Drivers  License  Law  „ _.  331 

Fees  same  as  ck-rk  circuit  court  when  services  identical  52 

Index  of  Itc'.'nses  issued  under  Drivers'  License  Law  not  necessary  46 

Two  rule  days  in  certain  cases — . 84 

County  Officers — 

Determination  of  salary „ 71 

Necessary  exjjenditures  for  proper  operation  of  office S6 

Nonclain;  Act  not  applicable  to  statutory  compensation  _ 43 

Nonclaim   Act  not  authority  to  pay   clainss  presented   after  one 

year.      (See  page  43  In  Re;   Statutory   Compensation.)   37 

Payment  of  premiums  on  bonds  authorized  by  county  for  commis- 
sioners and   school  board   - SS 

Per,vonally   liable   for  overdrawing  budget 42 

Premium  on  official  bonds  necessary  prerequisite  55 

Same  fees  allowed    when  services  are  identical 52 

Telephone  and   furniture  necessary  item  of  equipment  to  be  paid 

fcT  by  ciiunly  ..  S3 

Countj'   Prisoners — 

Gain  tiirc  under  law  ... — — .'„ _ _,.  537 

County  Property^ 

Board  county  t  aramissioners  not  authorized  to  sell  and  convey 44 

County  Roads — 

I.«vy  of  three  mills   for  purchasing  525 

County  School  Boards — 

Amount  of  official  bonds  of  chairmen  and  superintendents  _...         191 

Amouni  to  be  borrowed  under  Section  1085  School  Code   ...>..,..,. .h,         186 

Authority  to  liorrow  money  for  current  obligations  181 

Auth(jri7ed    to  determine   particular   school   children   shall   attend, 

and  attendance  area  of  each  school   177 

Authority  to  issue  interest-bearing  notes  to  fund  outstanding  obli- 
gations    , 214 

Authority  to  lease  building  for  school  purposes  210 

Authorized    to   adopt    regidalions    Re:    Absence    of    teachers    for 

|)ersonal   reasons „ 203 

Authorized  to  construct  school  building  on  teased  proi>erty  ...- 193 
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Authorized  tu  make  appoint meitt  of  $clioo1  staff  if  nomination  not 

made  by  trustees — ,..         IW 

Authorized  to  presenile  qualifications  for  stai?  x„,^... 201 

Bonds  issued  are  eligible  fdr  investment  of  sinking  funds  collected 

for  retirement  of  Ehival  County  School  District  bond*     152 

Effect  of  failure  to  divide  county  into  county  bond  election  dis- 
tricts   - 174 

May  reject  recommendation  by  county  superintendent  for  appoint' 
ment  of   employee.^   without   stating   reasons.     (This   opinion 

was  rtKralled.     See  opinion  appearing  on  page  160.)     - 154 

Nomination  and  dection  of  members  — _ ..— .         174 

Not  authoriiied  charge  tuittoti  when  parents  tire  bona  Bde  rCMdans 

of  Horida  ..„ ™„ . -.._ .—        WO 

Obligation  extending  over  four^year  period  cannot  be  incurred  »~..         181 

Powers  to  If^ase   liuilding   for  school  purposes  - — — ^..  ISO 

Proposed   lease  actually  sale  of  property  .,..._..         iSO 

Requirement  for  bids  for  purchases  costing  more  than  $300  .,.— . —         153 
Right  to  partici[jate  in  Works   Pr<>gress  Administration  construc- 
tion project  by  furnishing  materials  - 175 

Under  School  Code  board  authorised  to  obtain  long-time  lease  on 

land   tor  school  site ~— —         193 

County  School  Fund — 

Comptroller  authorised  to  pay  $.%6.146.83  as  supplement  .  218 

Payment  by  Comptroller  of  monthly  installment  of  $1,264,766.32 —         217 
County  Sujwrintendeni  of  Public  Instruction — 

See  "Stiperintendent  of  Public  Instruction — County." 
County  Treasury^ 

Sheriffs  to  be  paid  in  either  general  or  primary  election   108 

Court  Decision — 

Comptroller   without  authority  to  adjust  past  tax  assessment  to 

conform  to  „,..™. „_ . __._„.„_..„         475 

Court  Reporters— 

Fees  for  reporting  and  transcribing  charges  to  jury  in  other  than 

capital  rases . . 87 

Fees  for  transcript  of  record  in  criminal  cases ._„.„ — .._^.  86 

Courts — 

Agent   J'ore-jtry   Department  not  authorised   to  serve    warrant  or 

process  in  enforcement  o{  laws  _ -. 391 

Authority  of  State  Attorney  to  hold  office.  7th  Judicial  Circuit.  ..  97 

Complroller's  statement  in  suit  against  delinquent  clerk,  and  sure- 
ties on  bond  admissible  — _ . .„.._^..  25 

Eligibility  of  juvenile  judge  to  be  elected 85 

Status  of  Assistant  State  Attorney  if  or  if  not  confirmed  by  Senate  98 

Two  rule  days  in  county  judge's  court  in  certain  cases  ... ^  84 

Crawfish — 

Possession  prohibited  if  weighing  less  than  one  pound  .-,„;„„_™_.         3i90 
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Credit  Unions — 

Holders  oi  shares  or  deposits  sre  subject  to  intangible  t>crsonat 

proptTty  tax .. _ 479 

Statt  and  Federal  not  subject  to  intangible  personal  property  tax....         479 
Crimina]  Cases — 

Fees,  court  reportt'rs  for  transcript  of  record  86 

Crimniat   Procedure  Act— 

Ceriain  );nv-eiif'ircemem  officers  not  entitled  to  witness  fees  and 

mileage  -  88 

Constables  nut  entitled  to  witness  fees  and  mileage  in  criminal  cases  68 

C*onstruction 89 

T'epiiiv  tlteriffs  not  entitled  to  witness  fees  or  mileage  90 

Fniit  inspection  employee  entitled  to  witness  fees  and  mileage  ....  89 
Witness   fees  and   mileai^e  to  law-enforcement  .officers  for  testi- 
fying before  Slate  Attorney  not  prohibited  89 

Cuban  Go^ernn^cnt — 

County  board  not  authorized  expend  school  funds  on  lunch  room 

project    _ 212 

D 

Dade  County — 

Distnbittion  of  gasoline  taxes  where  original  contribution  repaid 

anfl  preferential  roads  completed  , ^         526 

Gas  tax  funds  should  be  placed  in  State  road  license  fund  521 

Damages — 

Execution  of  release  by  minor  would  not  bar  action  for  injury 546 

Deceased- 
Person  designated  to  receive  pension.     (See  O-S20)   . SSO 

Deeds — 

Building  and   loan   associations  not  exempt  of   intangible  tax  on 

contracts    - - 467 

Holder  of  unrecorded,  entitled  to  homestead  exemption 448 

Deer — 

Laws  relating  to  open  hunting  season  in  Nassau  County  „.         392 

Special  license  required  to  hunt  „ .„ ... 487 

Delegates — 

Primary  only  methid  of  choosing Ill 

Retjuired  to  file  camjiaign  expense  statements  114 

Delinquency  — 

Clerks  circuit  court — Comjiensation  and  claims  „ 25 

Clerks  circuit  court,  Comptroller's  statenient  admissible  in  suit 25 

Delinquent  Taxes — 

Btiard  county  comnu'ssioners  not  to  waive  rights  county  officials 

to  le?al  fees  for  collection  - „ „ -, 3& 

Department  of  Puhlic   Safety — 

Arrests   by    highway   patrol    for    State    stafTic    law    violators    au- 
thorized .^_i.„ii.^i_is.i,»«.». . . 336 
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Page 
Authority  I'londa  Ilii^hway  Patrul  to  stop  motorists  Re:  Licenses  332 
Authorized    tn   adopt   nUes  prohibiting  exchange  of   license  and 

refund  oC  fee - - 335 

Collection  of  unpaid  drivers*  license   fee  aulhonzed  by  Chapter 

19551  - - - J3S 

Convicts  drii'ing  State  motor  vehicles  re<]uired  to  he  licensed  334 

Driver's  license  record  to  be  kept  - —.- 46 

Enforcement  of  safety  regulations  promulgated  by  FlorkU  Rail- 
road Commission  applicable  to  "for  hire"  motor  vehicles 333 

License  fees  and  county  judge's  fees  under  Drivers  License  Law.^         331 

Operation  motor  vehicles  by  non-residents  without  licenses  ,         333 

Photostatic  copies  of  drivers'  licenses  not  authorized 336 

Rate  of  increase  of  isalary  of  iiersonnd  of  l^igbway  Patrol  con- 
tingent  upon  service  in  particular  capacity  „.._„._ „ 337 

Deposits — 

Authority  State  banks  to  give  secnrity  to  Housing  Authority 20 

Deputy  SheriflTs — 

Under   Criminal   Procedure  Act  not  entitled   to  witness   fees  or 

I>isal>lcd  V\'ar  Veterans — 

Not  exempt  from  occtipational  license  tax  as  dealer  in  sea  foods..^        453 

Dtsfjualification — 

Justice  of  the  peace   . ~- .... . S(I 

Dividend  Checks^ 

Building  and  loan  associations — Cancellation  when  two  or  tnore 

years  old , „..„ 530 

Documentary  Stantp  Tax- 
Amount  and  manner  of  payment — _.,. 435 

Renewal  of  notes  by  additional  sales  requires  additional  .......         43b 

Domestic   Help- 
Authority  of  employer  to  reject  waiver  under  Workmen's  Com- 
pensation Law  369 

Domicile — 

Wife  same  as  husband -™ 543 

Drainage  Tax — 

If  State  lands  eligible  ™. 512 

Drivers'  License — 

Collection  of  unpaid  license  fee  authoriied     ".         3135 

County  judge  authorizetl  to  issue  to  resident  of  another  county,..,         492 
Employees    Korc.it   Service  and    Civilian   Conservation   Cortis   re- 
quired to  pay  fee -„. 487 

Federal  government  employees  not  required  to  have  to  drive  gov- 

eniment-owned    vehicles    — 492 

Photostatic  copies  not  authorijied  — 336 

When  representatives  of  foreign  countries  exempt  from  payment....         484 
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Drivers  license  Law- 
Drug  Inspection  Division  not  authorized  to  make  arrests  or  searches 

of  narcotic  addicts 310 

Index  of  licenses  issued  not  necessary 46 

License  fees  and  county  judge's  fees  . .,__. 331 

Necessity    for  chauffeurs'   license  ,„,...>,.,..,-^ ■ — 489 

Not  under  jurisdiction  of  municipal  courts 95 

Spt-cial  chautfeiirs'  license  for  jiersotii  between  18  and  21  may  be 

issued 49(J 

Drug  Inspection  Division — 

Not  authorized  to  make  arrests  or  searches  of  narcotic  addicts JIO 

Dupree  Esute — 

Status  of  employees  or  attendants  under  Workmen's  Compensation 

Law    -.,..,„...,<■... .-^ -. _ 375 

Duval  County — 

Bonds  eligible  for  investment  of  sinking  funds  collected  for  retire- 
ment of  school  district  bonds  ._„«_ „____..„„ „ —         152 

Cooperation  with   Board  of  Forestry  . ,.„ ....y.,. .„,,^.. .t^.i.^,,. ,,,.„, ,, 303 

E 
Egg  Law- 
No  authority  to  enforce  when  sales  to  Army  and  Navy  Post  are 

made  on  lands  under  U.  S.  jurisdiction  326 

Klections — 

Absentee  voting,  when  elector  may  vote  in  any  other  county 100 

Candidates  for  delegates  to  national  political  conventions  and  party 

executiie  committees  required  to  tile  campaign  expense  state- 
Candidate  must  resign  six  months  before  rtinnitrg  for  another  office  68 
Court  (.inly  has  right  fo  [»ass  upon  qualifications  of  electors  special 

tax  scIkxjI  district  election   208 

Filing  fees  tax  collectors  to  be  computed  on  net  income  Ill 

Method  electing  national  committeemen  .-.,- 112 

Paynient  of  taxes  prerequisite  to  voting  special  tax  school  district 

election 205 

Persons  unable  to  write  are  qualified  _ 103 

Primary  only  method  of  choosing  delegates  to  national  convention         111 

Procedure  when  tie  vote  for  school  trustee „.         206 

Qiialilieations  of  electors  in  special  tax  school  districts  156 

Registration   only   ofTrcial    employees    Federal    Government   within 

meaning  of  Chapter  19333  „ 106 

Registration  prerequisite  to  vote— Poll  tax  not  required  ..,.„_.— 102 

Re -registration  of  electors  employed  by  Federal  Government  101 

School    Code    requires    publication   of    notice — Special    tax    school 

district  151 

Secretary  of  State  authorized  to  employ  deputies,  and  pay  salaries 

and  expenses   „.„ „ - 6 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL        597 


Page 
Secretary  of  State  authorized  to  employ  and  pay  deptHi«  to  m- 

si*ct  voting  machines  „ .-  14 

Sections  321  and  401    C,  G.   L,  prescribe   form  of  balt« — Desig- 
nation name  of  candidate  not  authorized  -. ^,..,^.i^. 112 

SherifTs  tn   be  paid    from  county  treasury  in   either  general   or 

primary  election ■- 108 

S|>ecial  not  authori/.ed  for  referendum  on  countywide  fire  control.         116 

Special  tax  school  districts — Duties  sii)>crvisor  of  registration 68 

Status   of    freeholders   - —.. —.....         102 

Us*;  of  voting  machines  in  elections  under  School  Code  192 

Voter  must  place  "X"  before  name  of  candidate  written  on  Ijallot         107 
Electors — 

Absentee  voting— When  may  vole  in  another  county __™_„,—        100 

Persons  unable  to  write  are  qualified  «.u_._  103 

Ke- registration  when  employed  by  Federal  Government „..__.,„         101 

Embalming — 

Apprentice  embatmer  not  entitled  to  credit  while  in  military  service 

unless  performing  service  connected  with  ,.- 306 

Embc !;  1!  1  cmen  I — 

Statute  of  h'mitations  _ , ■ , .._         562 

Employees- 
Application  of  Workmen's  Conijiensation  Law  -.— 377 

Ajipfiintnient  under  Scboot  Code  upon  recommendation  oJ  Cotmty 
Superintendent.     ( This    opinion    was    recalled.     See    opinion 

appearing  on  page  160.    ).... 154 

Construction  Workmen's  Compensation  Law,  as  embracing  officer 

of  a  corporation,  etc 363 

Federal  Government  not  required  to  have  drivers'  license  to  drive 

government -owned   vehicles _.,..^ 492 

Florida  State  Hospital  not  liable  when  killed  by  lightning  ...-         3H6 

No  right  to  wages  imder  Workmen's  Compensation  Act  — 361 

Employer — 

Authority  to  reject  waiver  of  exemption  on  dontestic  help  under 

Workmen's  Compensation  Law   - „ 360 

Status  after    withdrawal    of    waiver   of  exemption   under    Work- 
men's Compensation  Law   ..„.~.-^..,.„„.^.,.„...         370 

Workmen's  Compensation  Act — CaRceltation  of  tnsttrance  njioo  fe> 

quest  require  30  days  notice  ^ „ „ 117 

Estates — 

Intangible    property   of   nonresident  decedent   not   taxable   under 

1933  Aa -. ^ „ ..         466 

Liable  for  full  value  where  part  of  assets  paid  for  by  a  devisee. ..        4ft2 
Estreated  Bonds^ 

Comptroller  not  authorized  to  settle  judgments  -_ „ ... 529 

Everglades  Drainage  District — 

Bonds  held  by   State  Treasurer  „~._^ _.. „. 341 


SOS         BIENNIAL,  REPORT  OF  THE  ATTORNEY  GENERAL, 


Page 
Refunding  bond  plan — Constitutionality  of  statute  to  become  ef- 
fective  upon   certain   contingency    340 

Tax  assessor  entitled  to  reasonable  compensation  for  making  tax 

lists  and  re-extcnding  taxes ^™ .,„, 72 

Ta3i  sale — To  whom  lands  shall  be  hid  off  when  no  bidders — Fees 

of  tax  collectors  „ 339 

Kverglades  l^xperimeiit  Station — 

Liability  for  drainage  district  taxes  of  South  Florida  ConsOTvancy 

District    _.- 29& 

Eviction  Proceedings— 

Tenants  not  required  to  pay  jary  fees —  92 

Evidence — 

Certified  statement  of  Comptroller  admissible  in  suit   against  de- 

!in(|ueiit  clerk,  and  sureties  on  bond  ^ 25 

Excise  Tax — 

Duties  Comptroller  in  distribution  ga's  tax  ™. 434 

Exemptions — 

City  of  Jacksonville  not  entitled  to  on  leased  prcfl)crty 451 

Claims  for  must  be  filed  by  April  1  „ 448 

Construction  of   Homestead  amendment  43S 

Disabled  war  veterans  not  entitled  to  as  dealers  in  sea  foods  453 

Holder  of  unrecorded  deed  entitled  to  448 

Homesteads  not  subject  lo  taxation  for  payment  of  bonds  when 

issued  subsequent  to  homestead  amendment  „ , 458 

Husband  and  wife  living  separately  may  claim  449 

Owner  and  holder  of  leasehold  interest  not  entitled  to  447 

Persons  entitled  to  if  lands  have  vested  in  State 459 

Rural  electrilication  cooperatives  not  entitled  to  - 458 

Spanish-American  War  veterans  not  entitled  to  under  Hotel  Com- 
mission l^w  450 

Spanish -American  War  veterans  not  entitled  to  under  game  and 

fresh  water  fish  statute  „ 457 

Unimproved  church  property ■.. 4(iO 

War  veterans  not  cntitte<I  under  Florida  Pure-Seed  Labeling  Law         454 

Widows  owning  property  in   State  entitled  to  450 

World  War  veterans  not  entitled  to  under  game  and   fresh-water 

fish  statute - 457 

World  W'ar  veterans  not  entitled  to  under  Hotel  Commission  Law         456 
Eseculive  Order — 

Insufficient   for  assignment  of  circuit  judge  78 

Exhibits- 
Railroad  cars  should  pay  license  tax „ 518 

F 

Farm  Lalwr^ 

I^ndscapiii)>    as    horticultural     tabor    exempt    under    Workmen's 

Compensation  Law 375 
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Federal  Census — 

AiiHI  1,  1140,  should  be  used  in  applying  ,^.^ —  ,       i   ,,.         531 

!''ederal  Government — 

Auihority  State  Rt>ad  Dettartment  to  designate  additional  n>a<ls  as 

part  of  Federal  svstem  - 416 

Enipioyces  not  recitjired  to  have  drivers'  license  to  drive  govera- 

mtnt -owned    vehicles .„-.,..- —  492 

Registration  onU   ofticial  employees  within  meaning  o£  Chapter 

19333  .„ . lot* 

Re-registration  of  electors  employed : , ..»_ ......  101 

Federal  Land  Banks — 

Ilonds— Investment  of  fiduciary  funds  authorize! IS 

i'cdera!  Savings  and  Loan  Associations — 

Certilieates  to  lie  taxed  as  Class  "A"  „ ^ 4fi7 

Liable  for  intangiljle  [iersot»l  property  tax . 4fi8 

Federal  Workmen's  Compensation  Act — 

Independent  of  Florida  law ~ ,..         124 

Insurance  Commissioner  not  authorized  regulate  premium  rat^....  124 

Fee  Officers — 

Necessary  etitenditures  for  proper  operation  of  office  56 

Premiums  on  official  l>onds  necessary  prerequisite - 55 

Telephone  and   furniture  necessary  items  of  equipment  to  be  paid 

for  )jy   county „.. ._ S3 

Fi 


Board  of  county  commissioners  not  to  waive  rights  cotinty  officials 

to  legal  fees  for  collection  delinc|iienl  taxes  ,„..„.„..».. „„  J8 

Clerk  circuit  court  making  marginal  entry  „ „. 2? 

Clerk  circuit  court  to  pay  excess  to  State  or  County  each  year 32 

Compensation  allowed  tax  assessors   for  making  up  tax  Mats  not 

considered  as  income  of  office   ._ - .  72 

County  judge  allowed  for  issuing  marriage  license - 47 

County  jud:ies  and  clerks  circuit  court  to  be  same  when  services 

identical   - — — — . .__._.  52 

County  /udge — Costs  of  conviction  „, ™.,_..„__  43 

County  judge,  for  issuing  marriage  license _„__.^ .„„ »_  45 

Cfiurt  rejKjrtcrs  for  rei>orting  and  transcribing  charges  to  jury  in 

other  than  capital  cases  _ . .„  87 

Court  reporters  for  transcript  of  record  in  criminal  cases . 86 

Discharged  convict  to  be  paid  in  county  where  convicted  _ 536 

Employees    Forest   Service  and   Civilian    Conservation   Corps  re- 
quired to  i«ty  for  drivers'  license , __„  4S7 

Juror.s,  payment  in  ci^i!  proceedings  ~« .._„ „„.„„„.  91 

Justice  of  the  peace  entitled  to  in  all  cases  bound  over  to  couitty 

judge's  court - 49 

Justice  of  the  peace— Not  atithorized  from  Workmen's  Compen- 
sation   Fund „ „„..  351 

Local  registrar  not  State  officer,  nasLy  accept  ™-_-_»__  307 
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Mnrjrtiy  Act,  not  Income  of  office  of  clerk  circuit  court  32 

ProsecutitJH   attorney  entitled  to  for  conviction   58 

Prosecuting  Attorney  Indian  River  County  _ 58 

Registration  of  securities — Allowance  on  credit  281 

Sheriffs 45 

Sheriff    or    constable,    for    commitinent    and    release    in    criminal 

court  of  record  ,.. 66 

Tax  ccjl  lectors— Tax  sale  Everglades  Drainage  District  lands  ...  3W 
War  veterans  not  exempt  under  Florida  Pure  Seed  Lalieling  Law..  454 
War  \eterans  not  exempt  for  payment  under  game  and  fresh  water 

tlsh  statute  - 457 

War  vrterans  not  exempt  under  Hotel  Conimission  Law  ,-.. 45.') 

Witness  and   juror  entitled   to   per  diem  and   mileage  when  sum- 
moned   for  iservice  ..^ 93 

Witness  and  jurors,   right   to   per  diem  and  mileage  when   sum- 
moned   for  both   services „  53 

Felony— 

Authority  tn  suspend  nieml>er  Imard  of  county  comniissicwiers  for 

commission  ~ - - 39 

Ferry — 

Board   county   commissimicrs   not   authorized    to    pay   expense    of 

operating  when  outside  of  county , 37 

Fertiliser — 

Drawing  of  samples  hy  noncommissioned  inspectors „         327 

Fiduciary  Funds — 

Investment  in   Federal   Land   Bank  bonds  and   National   Mortgage 

A.ssociation    securities   authorij:ed    .    - - 19 

Filing  Fees — 

Tax  collector  required  to  compute  on  net  income Ill 

Finger  waving— 

Registered  barlier  may  practice „„, 22<J 

Fire  Control — 

Sjiecial    election    not    authorized    for    referendum    on    countywide 

tire  control 116 

Firemen's  Relief  and  Pension  Fund — 

F.ffect  of  rcjieal  of  municipal  ordinance  creating  ^ „ .....  549 

Exchanges  ojjeratinir  under  Reciprocal  Insurance  Law  subject  to 

tax  which  nia.v  lie  deducted  from  State  tax  _ 130 

Municipalities  entitled  to  participate 548 

Proceeds  of  warrants  to  go  to  general  revenue  fund  „.         549 

Fiah— 

Closed  season  on  black  liass — Applicaliility  to  Ijke  Okeecliobee 539 

Fishings 

Authority  to  regulate  in  Lake  IstokjKiga — 330 

Buard  Conservation  not  authorized  to  change  term  of  statute  with 

reference  closed  season  on  shad „ „ 287 
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Boats  required  to  pay  license  tax  .,„ 493 

l(i>ard  Coijservation  not  authorized  to  shorten  closed  season     287 

Persons  in  military  training  cam^is  eligible  to  actjtiire  "rcMdent" 

license  „ ™ * 500 

Salt  water — Validity  of  law  .,— „.., ,__™_^.,        288 

Use  of  nets  unlaw  tisl — Homosassa  River  ..... , «..„.„,         393 

Florida  Child  l^bor  Laws^ 

ConstriK'tion  Section  5950  Re:   Einiiloyment  of  minors  wliere  in- 
toxicating liquors  are  manufactured  or  sold „.. „         372 

Florida  Drivers'  License  Law — 
See  "IWvers'  License  Law." 

N'ot  under  jurisdiction  of  niuniciinal  courts , _..........„ „  95 

Flo.Hda  Highway   Patrol — 
See  "Highway  Patrol." 
Florida  Industrial  Commission- 
Agricultural  and   horticultJiral   products— Service  of   workers  do 

not  come  within  cla.ssification  of  labor , „ 3SS 

.Appeals    from   Commissicjn — Charge  for  preparing  and  certifying; 

record _...,„         353 

Appointment   oE   director    for   Unemployment   CotDpensattun    Di^ 

vision    _ „ J68 

Application   of   \Vorkmen's    Compensation    Act    Re:    Indepcfidenl 

contractors,  euTiiloyfts  and  bootblacks  _ ., 337 

Assignment    under    Workmen's    Compensation   Act   against   cities 

as  "sel  t -insurers" 354 

.\uthority  of  employer  to  reject  waiver  of  exemption  on  his  do- 
mestic help  under  Workmen's  Compensation  Law  . 369 

Claims  for  refund  of  compensation  previously  paid  . , „„„_.         354 

Classification    of    governmental    and    proprietary    activities    under 

Workmen's  Compensation  Act — 354 

Collection  of  contributions  by  issuance  of  warrant 353 

Collateral  security  for  bank  deposits  under  Unemployment  Com- 

pensation    l.aw  , „ . .-..,         365 

Compensation  for  additional  duties  of  roembers  under  Unemploy- 
ment  ConiT'cnsation    Law , 364 

Construction  <  hild  Labor  laws  Rf:  Employment  of  minors  where 

intoxicating  lif|uors  are  sold .,        372 

Construction  of  law  Re:   Pasment  to  members  to  be  included  in 

one    thou^nd    dollar    limit    „„ 344 

Construction  of  Unemployment  Compensation  Law ..... .... 348-352 

Construction  Workmen's  Compensation  .Act,  Par,  E,  Section  39,..,,.         356 
Construction  Workmen's  Compensation  Law  Re:   "Employee"  as 

embracing  officers   of   corporation,   etc, 363 

Construction  Workmen's  Compensation  Law  Re:  High  school  stu- 
dents as  employees  .., .„.. .™.^ „.._„«. .. 367 

Corporations  qualifying  as  self- insurer  under  Workmen's   Com- 

pcnsatiiin  Law  must  appear  only  by  authorized  attorney  .,- 371 
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Dupree  Estate — Status  of  employees  or  attendants  under  Work- 
men's Compensation  Law ._;*„._,„..>,. ^i.^,. 375 

Employees — Caddies,   real  estate  salesmen,  dtstrthtitors   3fiO 

Employees  of  common  carriers  excluded  from  henefits  Work- 
men's Compensation  Act  — — -.         349 

Independent  contractors  _ „ 360 

landscaping  as  honicultural  labor  exempt  under  Workmen's  Com- 

pensalion  Law 375 

Lialiility  under  Workmen's  Compensation  Law  in  case  of  injury 

to  special   deputy  policemen 3(i6 

"Mobs  sinning"   does   not  constitute   agricultural  or  horticultural 

farm  lalxir  under  Workmen's  Compensation  Act 359 

Payment  for  personal  services  not  within  meaning  Unemployment 

Comi>ensation    .\ct   _.i_si,.^_^ ™ 363 

Per  diem  allowed  members  when  engaged  in  woiic  of  Commis* 

sion   .  — __ 350 

Prepayment  of  justice  of  peace  fees  not  authorized  from  Work- 
men's Comjiensation   Fund  351 

Refund  of  ta^es  authorized  when  paid  by  mistake  of  law  347 

Resignation  of  c1iatrn)an  and  member  must  be  acceiited  by  Governor 

to    he    effective    373 

Return  nf  securities  and  surety  bond   where  self-insurer  ceases 

hiisiness    , - _ 357 

Right   to   wages  as  essential   element  to  -  "employee"   as  used   in 

Workmen's  Compensation  .-^ct 361 

Status  of  originally  exempt  employer  after  withdrawal  of  waiver 

of  exemption   under  Workmen's  Compensation  Law   370 

Turpentine    farmers   and    naval    stores    operators    not    entitled    t(J 

henefits  under  Workmen's  Compensation   Law   . _„.„         376 

Unemployment  Compensation  Act — Api>ointment  of  [lersons  to  sign 

requisitions  on   U.  S.  Treasury  _ 346 

Unemployment     Compensation     Act — Identiliaition     of     approved 

claimants  necessary  „ „ 345 

Workmen's  Compensation  Act — Construction  Re:  Independent 
contractors,  employees,  caddies,  real  estate  salesmen  and  dis- 
tributors   , 360 

Workmen's  Compensation  Act — Independent  contractor  347 

Florida  National   Guard — 

Funds  may  be  used  for  benefit  of     (0-939)  ._ 539 

Florida  Securities  Commission — 

Contracts  to  be  eligible  for  sale  must  be  registered  _„ 380 

Dei>osit  of  securities  to  qualify  as  dealer — Withdrawal  382 

Fees—Allowance  on  credit 381 

Payment  of  full  commission  authorized  in  certain  transaction 383 

Securities — Insurer    exempt    from    registration    not    required    to 

qualify  as  dealer  - ™,...„ 379 
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Seeiiri  lies— Land  rental  aitrcemciit  pruvkling  for  iitanagentciil  and 
division  of  net   prolits  constituie   "sei-'urity"   — „,„^„„~..—. 

ficcurities,  when  proof  of  exemption  required  — . .,"... 

Uniiorn)   Sale   of    Secnrilies   Act — Withdrawml   of   securities   dc- 
|)U!iited  in  escrow  to  reduce  impairment  of  capital  stock 

Uniform  sale— Transaction  constitute  the  sale  of  a  "seiitfity" 

Withdrawal  of  dctmsit  of  securities  to  qualify  as  dealer  — „___ _ 
Florida  Securities  Law — 

Unifurm  sale  transaction  constitute  the  sale  of  a  "security"  

Florida  Shell   Rock   Coropan)  — 

!*aynR-nt  of  dividends  uiioti  order  of  court  in  which  bankruptcy 

proceedings  were  had   - ,.- -~.. — ™-. 

FlctrWa  Si«Hti.v  of  Sociology  and  Prophylaxis — 

Soticitatiun  of  fund* -~ 

Horida  Slate  lioard  of  Dental  Examiners — 

See  "Rfwnl  of  Dental   Rxaminers." 
Florida  State   College    tor  Women — 

Tuition  fees,  nonresident   „ .„. 

Flrfrida  State  tluspttal  for  the  Insane — 


llomicite  of  insane  wife  same  as  huslnnd 

Konresident  not  authorized  tit  he  admitted  ai>  patient 
Nonresidents  not  eligible   for  hospitalization — 


Not    liable   under    Workinen's    Compensaliofi    Law    tor  emplojrcc 

killed   by  lightning   — .„ 

State  nut  liable  to  New  York  St*te  for  care  wd  troUmcnt  of 

insane   p  ri  sone  r .' ~. ™~- .~ ..„«„„„ 

Florida  Workmen's  Comi>ens3lioti  .^ct — 

Application  of   requiremeiil   of   insitrance  carrier  covering  cstcnl 

of  coverage     - .'. « - — 

Funds  State  employees  cantiM  be  muntaitied  in   State  Treasury 

to  iMv   their  claims  „. — ,_„._„„„,., „„^..— _-__^ 

liide|M.-ndent  of  Federal  .^ci 

Thirty   days  notice  required   for  cancellation  of  msaranoe  vipoa 

request  of  employer  - . ._— , — »«—  ....■-,.■■ 

I'lorida  Workmen's  Compensation  Insurance — 

legislature  authorized  jtaynienl  of  premium  after  making  appro* 

priatiun  to  insure  payment  of  claims  _ . 

Foreign  Countries — 

When  representatives  exempt   from  payment  of  drivers*  Ucenie_ 

Forest  and  Park  Service- 
Child  Ia)»or — Production  pine  secfllings  is  agricultural  labor 
Determination  of  millage  rate  by  county  commissioners  . .—.... 

Forestry   Board — 

Agent  not  authorized  to  serve  court  pai>ers  in  enforcement  of  Uw- 

Forcst  atjd  Park  Seirice — Determination  of  miUage  fate  by  connly 

commissioners ^ 
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Trustees  I.  I.  Fund  not  authoriztd  dedicate  land  vested  in  State 

tmder  Murphy  Act  — .- _ — —         424 

Forest  Sen'tce  and  Civilian  Conser\-ation  Corps — 

Kmployees  required  tti  pay  drivers'  license  fee  - 487 

Freeholders — 

Status  Re:  Voting  - - - -..-  .......  102 

Free  Text  Books — 

Payment  of  hills  contracted  during   VW?-3y  authorized   „ 14 

Frozen   Desserts  Law — 

Sale  of  KoUanut  Krerae  prohibited  — ,„ 540 

Fruit  Inspection   Htnployee — 

Entitled  to  witness  fees  and  mileage ,._ 89 

Fuel  Tax — 

Counties,  tiit;nicipalities  and   State  governmental '  agencies  not   re- 
quired to  i>ay ,...._ - ,„         518 

Fugitives — 

Arrests  hy  sheriffs,  when  from  another  State  „ ..  62 

Funds — 

Board  ot  county  commtssioners  authorized  upon  approval  of  State 

Comptroller  to  transfer  surplus  40 

Solicitation  by  llorida  Society  of  Sociology  and  Prophylaxis 390 

Funeral  Director — 

Director  of  vital  statistics  not  authorized  to  instrtict  local  regis- 
trars  to    refuse   to  accept   certilicates    frotn  or   issue  ~ burial 

permits  - 311 

When  board  authorized  to  issue  license  30S 

Futch  Act- 
Authority  of   Board  of    Public   Instruction,    Pinellas   County,   to 

adjust  accounts  ,^  2i 

G 

Game  and  Fresh  Water  Fish  Commission- 
Construction  of  special  .Act  Re:  Alligators  ^ „ 393 

Employment  and  release  of  conservation  officer  to  be  determined 

hy    Commission _ _ 395 

Laws  relating  to  open  hunting  season  for  deer  in  Nassau  County         392 

Possession  of  same  during  closed  season  „.,,„„ , „. 394 

Unlawful  to  fish  with  nets  in   Homosassa  River  ...a,,, ...„>,■.....■■..■—■■.■■         393 

Game — 

Possession  during  closed  season  394 

Use  of  firearms  on  Sunday  prohibited  - - 564 

Garni  shment — 

State  employees — order  for  suit  money „ —        556 

Gasoline  Tax — 

Distribution   where  original   contribution   repaid  and   preferential 

roads  completed 526 
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Distribution  M'here  preferential  roads  caiupletcd  and  original  ccm- 

tribittiofl    repaid    — ,,. . . 521 

Duties  Comptroller  in  distribution . 434 

General   Election — 

Sheriffs  to  \k  iiaid  from  irounty  trcasarj' .„ ,„ lOB 

General  Revenue  Fund — 

All  claims  of  tax  cerrilicate  holders  payable  from  . .. „        514 

Geologist- 
Removal  of  sjjecimens  from  Tallahassee  to  Gainesville  not  allowed        3% 

Georgia  Highway  Commission — 

Authority    State    Rtiad    Department    to  enter    into   agreenwttt    to 

construct  bridge  at   State  line  ™ „i . __„.__..         419 

Goverircjr— 

Authority  to  appoint  assistants  to  State  Attorneys  % 

Aiithoritj'   to   appoint   director   of    Unemployment   Compensation 

Division - 368 

Authority  to  dcsif^nate  justice  of  the  peace  in  absence  of  regnlar 

justice' 48 

Authorised  to  appoint  udditiotial  circuit  judge  — ,«...-,_.  79 

Authori^etl  to  ap[>oint  county  attorneys „ - 35 

Authorized  to  increase  defense  units  of  State  in  case  of  war  545 

A!ithori7.ed  to  order  transfer  of  prisoner  from  one  jail  to  another         552 
Authorized  suspend  punishment  for  failure  to  procure  automobile 

tag . „... -.         497 

Funds  may  l>e  used  for  benefit  of  Florida  National  Guard 539 

Not  aiithori;?ed  to  apjioiut  an  eclectic  physician  instead  of  allopath 

physician  . . ~ — _ - — «.  —         3 1  ft 

Mot  authorised  to  grant  easement  for  subsurface  road-crocsmg  hy 

pipe  lines  „ ^.~ , ™_. 560 

Besisrnation   of  chairman   and   member  of   Industrial   Comnuttion 

must  he  accepted  to  be  cflFective 373 

Status  of  AssistatJt  State  Attorney  if  or  if  not  confirmed  by  Senate  98 

Grapefruit — 

Consolidation  of  wording  for  advertising  stamps  not  authorised..,.         ^3 
Gi'ardian — 

Appointment  under  Chapter  19163 ~ 540 

Deposits  of  funds  belonging  to  minors  in  savings  liank  not  un* 

lawftil   541 

Gulf  port — 

Filing  proof  of  claim,  bankruptcy  proceedings  ..  __„ 235 

H 

Hair  Cutting — 

■  Registered  barber  may  practice  .^.. , 229 

Health  Certificates — 

Only  licensed  physician  may  issue  to  hotel  employees „        541 
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Highlands  County- — 

Coiisiruction  of  law  fie:  ^fotidltng  of  automobile  license  tags  488 

High  Schools — 

Mutual  indemnity  jilan  for  athletics  constitutes  insuranci;  130 

Transportation  of  pupils  to  be  charged  agaitist  Teachers'  Salary 

Fund  - - ~ 146 

High  School  Grades — 

Definition : „„__m ~ .- „„.„...„ 1 45 

High  School  Students — 

Construction  Workmen's  Compensation  La\v  A'c*;  Term  "employee"         >167 

Highway  Patrol- 
Arrests  for  State  traffic  violations  authorized  - ™ ^.„         336 

Authority  to  stop  motorist  to  ins()ect  license  l _ 332 

Intoxicated  fiersons  may  he  taken  from  automohtles — No  author- 
ity to  incur  bills   for  storage 497 

Rate  of  increase  of  salary  contingent  upon  service  in  particular 

capacity  - ~. 337 

Hillslwirough  Count}- — 

Hos])ital  service  plan  of  insurance  applicable  only  to  Hillslwruugh         125 
Tax  liens— Effect  of  law  .^ .~„^ ,^,^^,_„.._. 424 

Hog-Cholera  Serum — 

Authority  of  Live  Stock  Sanitary  Board  to  distrilnite  at  cost  J'J8 

Hc^-Cholera  Vims — 

Authority  of  board  to  st>end  appropriation  and  right  lo  dislriliuie..,,         308 

Holmes  Creek  Soil  Confervation   Districts — 

Application  of  law  „ 422 

Homestead   ICxeniption — 

Claims  must  be  tiled  by  April  1  „ „ 448 

Construction  of  amendment  ^,;.«^.^„.ii^.:«„ii.*i^-.-^i~i_ii*.~.         438 

Hokler  of  unrecorded  deed  entitled  to     ■-',-    o,  ,■  .. ■{■■■-riv.vriu.r ,-  ,.-;vi,-,  448 

liushand  and  wife  living  separately  entitled  to _- 449 

Liability    for  beverage  tax   _ „ ^ 521 

Owner  and  holder  ot  leasehold  interest  not  entitled  to  447 

Persons  in  military  service  not  entitled  to  on  property  used  for 
commercial     purposes.     (Partially    overruled    by    opinion    of 

February  3,  1941— 041-3a-|   '. 524 

Property  not  sulijecl  to  paj  nient  special  tax  school  district  bonds 

issiK-d  and  sold  subsci|uent  to  adoption  of  amendment  ~ 458 

Widows  owning  property  in  State  entitled  to  450 

Homesteads — 

Persons  in  mplitary  service  not  entitled  to  exemption  on  property 
used  for  commercial  purposes.  ( Partially  overruled  by  opin- 
ion of   February   3,    1941—041-30.)    524 

Homosassa  River — 

Unlawful  to  lish  with  nets , . 393 
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Hunting — 

Persons  in  trainin]!r  military  atmps  djgible  to  acquire  "resident" 

license   - _ - SOU 

Right  of  lessee  on  State-owned  land  leased  for  ^raxinj;  purposes....         S6S 

Use  of  lirearms  on  Sunday  iirohibitetl „ „._ .^         S64 

Horse  Racing — 

Raring  Coniimission  has  authority  to  set  date 41 J 

Htjspital   Service  Plan  of   Insurance^ 

Aiiiilicability  of  Chapter  1910&— /fr;  Licensing  ojieration 125 

Hotel  Com  mission — 

Hotels  required  to  pay  occupational  tax  in  addition  to  license  tax 

imposed  by  Commission ~ „_„„         488 

Hotels  retjuired  to  post  copy  of  laws — Penalty  for  violation 542 

Hotel  Commission — 

'V\''orld    War   and    Spanish •  American    War   veterans   not   exempt 

from  payment  of  fees  .,.„i„.^„...... „._ 456 

Hotcl.s— 

,^dditional  license  tax  required  _ — .         486 

Copy  of  laivs  required  to  be  posted — ^ Penalties   for  violation  542 

Onlj'  licensed  physician  may  issue  health  certificates  to  etnpltiyecs         541 

Required  to  pay  cccitpationat  tax  in  addition  to  license  tax  imposed 

()y   Hotel  Commission  -~ - 488 

Housing  .Authority — 

.\uthority  State  Banks  to  give  security  for  deposits  _„..-„...  .^_  20 

Husband  atKl  Wife — 

Entitled  to  homestead  exemption  though  living  separately  44') 

I 

Indemnity   Insurance — 

Endorsement  on  fwjlicy  does  not  convert  policy  into  contract  on 

suretyship . _« 133 

I  ndependen  I  Coni  rac  tors— 

Ajtplicatinn  of  Workmen's  ConijHjnsation  Law  ._ __.. 377 

Not  subject  Workmen's  Compensation  Act  ,.,.... ...„„ 360 

Workmen's    Compensation    .Act .*_„.. „ 347 

Indian   River   County — 

I'ecs  jiTosecuting  attorney  fixed  by  law ™ 58 

Industrial  crommission— 

See  "Florida   Industrial   Commission." 

Inheritance  Tax — 

Construction  of  law - 461 

E.'ttate  liable  for  fitlt  value  where  part  of  assets  paid  for  bj  de- 
visee  - 4^)2 

Intangible  property  of  nonresident  decedoit  not  taxable  imder  1933 

Insane  Person — 

Domicile  of  wife  same  as  husband , ^~— ..—..        543 
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Insane  Prisoner — 

Cash  iiayment  authorized  upon  discharge  „.         552 

State  not  liable  to  New  York  State  tor  care  and  treatment  544 

Insecticides  ;tnd  Fsmeicides — 

Registration  with  Commissioner  of  Agriculture  required 544 

Insurance — 

Ajiijlicatioo  of  requirement  concerning  extent  of  coverage _,..  117 

CcrtiHcate  constitutes  contract  ~...         122 

(-iability  on  school  buiws  is  not  a  purchase  within  provisions  of 

SchiNiil  Ctxle  statute  - 153 

Ptjiicy  loans  subject  to  intangible  personal  property  tax 478 

Insurance  and  Sureties — 

Affents  for  inler-insurance  exchanges— Chapter,  17059  not  applic- 
able  .    .  - -..- 123 

Benevolent  mutual  benefit  associations  119 

Children    luider    16    years    of   age    eligible   membership    fraternal 

benefit   society    ^ „ „ 126 

Deposits  retiuired  of  benevolent  mutual  benefit  associations   134 

Discrimination  between  non-resident  and   resident  companies  121 

Endorseincnt  on   policy  of   indemnity  insurance  does  not  convert 

policy  into  contract  on  suretyship 133 

Firemen's  relief  and  riension  fund  exchanges  under  reciprocal  in- 
surance law  subject  to  lax  which  may  be  deducted  from  State 

tax  - 130 

Florida    Workmen's    Compensation    Act — Cancellation    Insurance 

upon  request  of  employer  requires  30  days  notice  117 

Guaranty  to  recover  goods  or  vaUie  in  event  of  loss  by  rolibery  as 

constituting    insurance   122 

Hospital  service  plan — Providing  for  licensing  operation  125 

Mutual    indemnity  plan    for    high   school   athletics  constitutes   in- 
surance     130 

Riglit  of  stock  companies,  niutuals  or  reciprocals,  to  issue  partici- 

patipR  policies  , 126 

Sale  of  stock  of  insurance  company — Construction  of  statute  132 

Sick  and   funeral   benefit — Effect   of   Chapter    19306  on   required 

reserve   .  — -,. - -.., 131 

Insurance  Commissioner — 

Cliapter    17069   not    applicable    to   agents    of    inter- insurance    ex. 

changes  _ _ 123 

Children    fnder    16   years    of    age   eligible    membership    fraternal 

liencftt    society 126 

Discrimination  between  non-resident  and  resident  companies 121 

Hospital  service  plan  of  insurance — Applicability  of  Chapter  19106 

Re:  Licensing  operation 125 

Ljntited  insurance  companies — Filing  of  proposed  charter  .-„ S36 
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Not  authorised  to  disapprove  proposed  polity  of  lienevoleoi  ntulual 

lienefit  a  ssociations  1 19 

Nnt  authori;:ed  to  regtilate  premiutn  rates  under  Federal  Work- 
men's Compensation  Act  ...„_         124 

Right  of  stock  companies,   muttials  of   reciprocals,  to  iutte  t>ar- 

ticipating  policies , , „.        126 

Workmen's   com[)cnsation   insurance— Dj scrim rnatioti . ,  125 

Insurance  Companies — 

Construction  of  statute  Re:  Sale  of  stock , 132 

Workmen's  compensation  insurance — Issuance  of  partidinUnig  and 

non- participating    jwlicies   ™„. , 125 

Intan^ble  Personal  Property — 

Authority  of  Stale  to  ta.\  property  of  national  ttanks  „ 477 

Intangible  Personal   Property  Tax — 

Brokers  holding  securities  required  to  make  return   „ 471 

Cash  surrender  value  of  life  insurance  policies -«„ 476 

Certificates  of  Federal  Savings  and  Loan  Associations  to  be  taxed 

as  Class  "A" 467 

Comptroller  without  authority  to  adjust  past  assessments  to  con- 
form to  decision  of  court „.„., 475 

Federal  Savings  and  Loan  Associations  liable  - ._w_,...,         468 

Insurance  policy  loans  subject  to „_„... .         478 

Method  to  he  used  by  tax  collector  for  collecting  _ .._.„.         470 

Not  exempt  on  contracts   for  deeds  ...„ 467 

Property  of  alien  located  in  State  subjert  to  _ 472 

Property  of  nonresident  decedent  not  taxable  under  1933  Act  466 

State  may  be  a  party  to  suit  to  collect  — ...         474 

Ta.xability  of  trusts  where  one  of  trustees  is  a  nonresident  .__ 480 

Terminal  annuities  subject  to  „_ ..„ 471 

Inter- In  so  ranee  Exchanges — 

GTapter  17069  not  applicable  to  agents  „.., 123 

Interstate  Commerce  Commission — 

Endorsement  on  policy  of  indemnity  insurance  does  not  convert 

policy  into  contract  on  suretyship  , 133 

Intoxicating  Beverages- 
Legality  of  transportation  and  possession  for  consumption  only  in 

dry  county,  after  legal  purchase  in  wet  county ,.        138 

Intoxicating  Liquors — 

Cities  and  towns  have  right  to  enact  ordinances  regulating  sale. 

hours  of  bnsiness,  and  location  of  places  of  business,  etc.  ....  136 

County  voting  dry  does  not  cancel  outstanding  license  ,. ,___«_        499 

Employn>ent  of  minors  under  Child  Labor  Law   -- 372 

Employment  of  minors  under  16  years  of  age  prohibited  „         137 

Establishment  where  sdd  not  to  be  locate  nearer  than  300  feet  to 

Liability  of  constitutionally  exempt  homestead  and  personalty  for 

Ux  — ^        521 
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Legmlity  of  transportation  and  possession  for  consumption  only  in 

dry  county,  after  legal   purchase  in  wet  county  1J8 

Minors,  even  tliough  disabilities  have  licen  removed,  not  permitted 

to  be  employed  in  places  where  sold  „ 140 

Minors,  where  disabilities  have  been  removed,  may  be  pcnnitted  to 

l>c  employed  in  places  where  sold  in  scaled  packages  142 

Sale  to  minors  jirobibited 136 

Storage  in  warehouse  in  dry  county  for  sale  in  wet  cotinty : 139 

J 
Jacksonville,  City  of — 

Leased  jiroperty  not  exempt  from  ad  valorem  taxes  4S1 

Jail- 
County  liable  for  guard  and  servant  kept  by  sheriff 64 

Jewish  School  Teachers — 

Personal  leave  of  absence  by  reason  of  religious  holidays  , . 203 

Judgment  Lien  Books — 

Law  constr  ued  : , „.... 30 

Jurisdiction — 

Milk  Commtss ion  ....„.„ ™ . „ _ „.  400 

Jnrors — 

Entitled  to  mileage  and  per  diem  when  summons  as  both  juror  and 

witness   _ „ _ 93 

Mileage  outside  of  county  of  residence  not  allowed 91 

Payment  of  fees  in  civil   proceedings  91 

Women  noi  ([ualitied  to  serve  « — 93    * 

Jur>- — 

Fees  court  reporter  for  reporting  and  transcribing  charges  in  other 

than    capital    cases - 87 

Petit — ShertiT  entitled  to  fees  for  calling  60 

Tenants  mit  required  to  pay  fees  in  eviction  proceedings  92 

Justice  of  the  Peace — 

Authority  of  Governor  to  designate  in  absence  of  regular  jwstrce.,,,  48 

Commitnient  to  lie  directed  to  sheriff  or  constable  66 

Conflict  between  Sections  6144  and  33SJ,  R,  G.  S „ 51 

Entitled  to  fees  in  all  cases  bound  over  to  county  judge's  court....  49 

Fees  not  allowed  from  Workmen's  Compensation   Fund  3SI 

Entitled  to  payment  of  costs  for  issuance  of  peace  bonds 48 

Procedure  ivpon  disqualification _ 50 

Resignation  or  removal — Disposition  of  docket  books,  etc ^  51 

Juvenile  Judges — 

Eligibility  of  incumbent  to  be  elected  .., „ 85 

K 

Kokanut  Kreme — 

Sale  prohibited  under  Frozen  Desserts  Law . „.™ 540 
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L 
Ijike  George — 

Board  of  Conservation  not  authorised  to  shorten  closed  season  »■...         287 

Lake  Istokpoga — 

Authority  to  regulate  fishing  . — ...._...„.._.„,         330 

Lake  Okeechobee — 

Closed  s«a»on  on  black  bass  - — "-. 539 

Lands — 

Disposition  of  suri'lus  arising  from  sale  of  for  taxes  525 

Law  Enforcement — 

Agent  Forestry  Department  not  authorised  to  serve  court  papers  39 1 

Law  Enforcement  Officers — 

Criminal    Procedure   Act   does  not   prohibit   payment   of  witness 

fees  and  mileage  for  testifying  before  State  Attorney  89 

Not  entitled  to  witness  fees  and  mileage  when  testifying  before 

Law  Examiners- 
Appointment  of  members  — — — • — — — —         3tS 

Laws — 

Copies  to  he  furnished  to  Assistant  State  Attorney •■  96 

Hotels  required  to  post — Penalty  for  violation  — 34i 

Lease — 

Owner  and  holder  of  not  entitled  to  homestead  exemption  447 

Trustees  L  L  Fund,  validity  under  law  — - -_.„__ —         423 

L^i  stature^ 

Constitutional  amendments  require  three-fifths  vote  of  both  houses  532 

Not  authorized  to  pass  local  laws  Re:  Assessment  and  collection  of 

taxes    - ™ - ~-  Slf> 

Lihrar\-  Board — 

Appropriation  may  be  used  second  j'Sir  ~„„^ — ...  16 

License  Agency — 

Tax  collector  cannot  maintain  for  Motor  Vehicle  Commissioner  —  77 

License- 
Board  of  Dental  Examiners  authorised  to  suspend  -• •"  385 

Board  of  Funeral  Directors,  when  authorized  to  issue  — .« ."-         305 

Certificate  of  proficiency  as  prerequisite  under  Basic  Science  Law  318 

Notary  public  :  uthoriited  to  charge  fee  for  administering  oath  to 

applications  of  operators  and  chauffenrs .—         404 

License  Law — 

Collection  of  unpaid   fee  authorized  — ... 335 

County   judge's   fees  ..™.... ~ . „__- ...~  331 

License   Tags — 

Handling   in    Highlands    County    ~~ _-_—  4B8 

Licoisc  Tax^ — 

Boats  fishing  in  the  salt  waters  are  required  to  paj'  — —         493 

Circumstances  where  tractors  and  tractors  with  trailers  are  sub* 

jcct    to    - — 491 
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Classilication  and  definition  of  "trucks"  and  weight  of  "fifth  wheel"  482 

Construction  of  "conlractor"  „.^.„..«,i^„ „ „         533 

Countv   judge  authorized  to  issue  drivers'  license  to  resident  of 

another  county  - ■— - 492 

County  voting  dry  does  not  cancel  outstanding  liccense  - 499 

Dealers  in  conch  shells  required  to  pay  • 494 

Dealers  in  salt  water  products  other  than  seafood  required  to  pay         494 

Exhibits  on  railroatl  cars  should  pay  518 

Federal  government  employees  not  required  to  have  drivers'  license 

to    drive  government -owned    vehicles 492 

Hotels  must  pay  occupational  tax  in  addition  to  license  tax  itn- 

posea  by   Hotel    Commission  . — 488 

Hotels   required    to   pay    additional    - -^ 486 

Itinerant  photographers  required  to  pay  - — 485 

Liability  of  constitutional l>  exempt  homestead  and  personalty  for  521 

N'o  authority  to  issue   for  a  half  year - 483 

Nonresident  under  agreement  to  obtain   benefit  under  law  must 

themselves  operate  motor  vehicle  - 493 

Persons  in  training  military  camps  eligible  to  acquire  "resident" 

hiuiting  and  fishing  license  - SOO 

Registration  tax  constitutes  first  lien  on  motor  vehicles — Enforce- 
ment         ■- -™>.~-».«~.. 497 

Special   required  to  hunt  deer   — — ._„..», 487 

Tractors  and  trailers,  when  subject  to  —■ 485 

When  representatives  of  foreign  cotintries  exempt  from  payment 

for  drivers'    license    ,, 484 

Lieris — 

State  taxes  constitute  prior  lien  - 474 

Life   Insurance  Policies — 

Cash   surrender   value   476 

Lightning — 

Florida  State  Hospital  not  liable  for  employee  killed  386 

Limited  Insurance  Companies — 

Incorporation  and  riling  proposed  charter  - 537 

Live  Stock  Sanitary  Board- 
Amount   of    Appropriation    - - - 9 

Authority  to  spend  appropriation  and  right  to  distribute  anti-hog 

cholera  scrum  and  virus  - 398 

Balance  to  be  included  in  new  fund  under  Chapter  19006 7 

Live  Stock  Sanitary  Board — 

Purchase  and  distribution  of  anti-hog  cholera  serum  _.„„ —  397 

Loans — 

Authority  of  licensee  to  make  under  Small  Loan  Act  19 

Local   Laws- 
Legislature  not  authorized  to  pass  Re:  Assessment  and  collection         516 
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Lunch  Room — 

County  Ijoard   not  atithorized  to  expend  school   funds  in  school 

operated   bv    Cuban    govcniment 211 

M 
McCall,  Geo.  R— 

Certitied  statement  of  ComptrollEr  admissible  in  ituit  against  de- 
linquent clerk,  and  sureties  on  bond — 25 

Marriage   License- 
Authority  of  county  judge  to  issue  to  minor  „—_ „ — -_. — —„.  46 

County   judge's    fees    for  issuing   „„.„_„, — „„„^, — ,  45 

Fees  allowed   county   judge    for   issuing   — . 47 

Married  Women — 

Commissions  and  bonds  as  notary  public  to  be  issuctl  tmder  real 

name    — —         "^OS 

Procedure  Ri':  Commission  as  notary  public  after  divorce 406 

Mileage — 

Contsablcs  under  Criminal   Procedure  Act  not  entitled  to  88 

Criminal  Procedure  Act  does  not  prohibit  payment  to  law-eiiforce- 

nient  officers  for  testifying  before  State  Attorney 89 

Fruit  inspeciton  employee  entitled  to  — „„..-„»-«.  89 

Not  alloweti  for  jurors  outside  of  county  of  residence  — ™.- — — >—  9! 

Supervisors  of  Beverage  Department  not  entitled  to  when  sum- 
mons to  testify  in  criminal  cases  - ■ — ■  87 

Under  Criminal    Procedure  Act  certain  law  enforcement  officers 

not  entitled  to    -— - - — — - 88 

When  sheriff  not  entitled  to  in  outher  counties  . 61 

Military  Force — 

Power  of  Governor  in  case  of  war  to  increase  the  defense  untf* 

of   State   — ^i.^ ....■;...— -......^-e...... . ~ 54S 

Military  Service — 

Apprentice    embalmer    not    entitled    to    credit    unless    pcrfomting 

service   connected   with    embalming   -. - - 306 

Homestead  exemption  not  allowed  on  property  used  for  commer- 
cial purposes   1  Partially  overruled  by  opinion  of  Febniary  3, 

1941—041-30) ". 524 

Legality  of  ruling  relating  to  registration  of  vdiicles  of  olficers 

and  enlisted  men  - — ^-         40.1 

Kfembers  instructional  staff  in  schools  entitled  to  pay  during  ab- 
sence attending  compulsory  training  course  ~ — -i —  215 

Milk  Commission— 

Authority  to  authorize  sale  of  milk  in  targe  quantities  at  lower 

prices — — 401 

Authority  to  i>ay  salaries  and  bills  of  cdd  board ~. — 400 

Jurisdiction  ..- . — . —         400 

Milk  Ordinance- 
Municipalities  may  adopt  by  reference  - - 307 
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Minors — 

Authority  of  county  judges  to  issue  marriage  license  •■■••  46 

Employment   prohibited  where  intoxicating   liquors  are  manufac- 
tured or  iold  ,^^„.,_^^™^i..>.^,„ IJ7 

Empkyment  under  Oiild  Labor  Law  where  intoicicatinj!;  liquors 

are  mami faetured  or  sold  — - - 372 

Execution  of  release  would  nfit  bar  action  for  injury  damages  546 

May  be  employed,  when  disabilities  have  been  removed,  in  places 

where  beverages  are  sold  in   seale<l  containers  .— — 142 

N'ol  permitted  to  l«  employed  in  places  where  intoxicating  liquors 

are  sold,  even  thouph  disabilities  have  lieen  removed  140 

Sale   to   minors    prohibited   - — — — 136 

Misappropriation — 

Statute  of  Limttations  — _.„„ 562 

Moore  Estate — 

Liable  for  full  value  where  part  of  assets  was  paid  for  by  a  devisee         462 
Mortgages — 

Procedure   for  cancellation  by  American  Bank  &  Trust   Co.  of 

St.  Petersburg  18 

Motor  Boats — 

Not  exempt  from  taxes  • — — S16 

Motorists — 

Authority  Florida  Highway  Patrol  to  stop  to  inspect  license  332 

Motor   Vehicle   De[>artmcnt — 

Legality  of  ruling  relating  to  registration  of  vehicles  of  oflficers 

and  cnlicted  men  in  military  service  y..TO-y-<i"r;;!-«"- 403 

Motor  Vehicle  License  .Agency — 

Tax  collector  cannot  maintain  in  adjoining  cotmty  77 

Motor  Vehicle  Drivers'  License  Law — 

Authori>;e  adoption  of  rules  prohibiting  exchange  of  license  and 

reftuul   fee  ^ — ■— — - - « — — 33S 

Collection  of  unpaid  license   fee  authorized  — ^— .......^ — .., .:.-..         335 

License  fees  and  connty  judge's  tees  ~ —  331 

Motor  Vehicles — 

Circumstances  where  tractors  and  tractors  with  trailers  are  sub- 
ject  to  license  tax   - - 491 

Collection  of  unpaid  drivers'  license  fee  authorised  - 3iS 

Constmrtion    of    law    Re:    Handling    of    license    tags    Highlands 

County  _~^.... — ^_...„^...„v. .„., _ ^ 488 

Convicts  reqiiirtrf  to  be  licensed  if  drivinif  334 

Department  of  Public  Safety  authorized  to  adopt  rules  prohihit- 

iting  chanfte  of  license  and   refund  of   fee  33S 

Distinction  between  j)ri\ate  trucks  and  those  registered  by  Railroad 

Commission    - - 415 

luiforcement  .safety  regulations  protnulgated  by  Railroad  Coinmis' 

sion  applicable  to  "for  hire"  ■" 333 
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GoviTnor  authorized  suspend  iJimishmcnt  for  failure  to  ]irfK.nirf  tag  497 

Legality  of  ruling  rclatiiiu   t"   registralion — Officers  and  enlisted 

men  in  military  serviic  -— -. ■  403 

X(nire<iic1ents  under  agreement  to  obtain  beneiH  under  law  must 

themselves  operate  „_-,, _. — ._-.^.  4'J3 

tipcratitjn   Uy  nonresidents   without  licenses — •—— —  3-53 

Weight  Umits  nn  Irntks  and  loads  „,„__ — _„____.,  415 

Registratiiin  lax  constitutes  first  line — Enforcement  — — — - — ■ —  4'J7 

Municipal    Courts — 

Florida  l.)ri\-ers'   License  I-aw  not  under  jurisdiction    — r™^__~-  9S 

Xluniiipalities — 

EflTecE  of  repeal  of  ordinance  creating  Firemen's  Relief  and  Pension 

Fund - - — 549 

Electric  plants  and  distribution  systems  not  subject  ad  valorem 

taxes ..- - — 431 

Entitled  to  participate  in  Firemen's  Relief  and  Pension  Fund    -  -■■  548 

Firemen's  Relief  and   Pension  Fund — F.xchaniie  under  Reciprocal 
Insurance  Law  subject  to  tax  which  m»y  be  deducted  from 

Slate  tax    . ■~ ._ -. 130 

Location  and  places  where  liquors  are  sotd^Consiniction  nf  laws  167 
.Ma\    adoiJt   by   reference   L".   S.    Pulilie    Health  Service   Milk  Or- 
dinance   .....„.„-^,-..„....,- , ^.^^         307 

Not  authorized  to  impose  poll  tax  as  pro'equkite  to  VMt  - -  501 

Xot  required  to  pay  fuel  tax  -"■- — . _-,-.,„„,_-„.  .  518 

Murphy  Act — 

Clerk  circuit  court  not  authori7,e<l  to  assign  certain  tax  sale  cer- 
tain tax  sale  certilicaies  — ~ ~. »^...^.._^...  .....i-^^  33 

Construction — Unties    ta>i    collector   — ,„_„,„_„.„„„i „^ — —  SI2 

Duties  clerk  circuit  court  In  retleniption  tax  certificates  purchased 

by  person  other  than  owner  of  land  — ■..^_„__. —  31 

Duties  clerk  circuit  court  nn  lands  forfeited  »— _.„.„„„_.  29 

Expiration  date — Purchase  lax  certificates    ™ — — — — .  504 

Fees  of  clerk  circuit  court  not  income  of  office  — .,„...._„„. —  32 

Mutual   Indentnity  Plan — 

Constitute  insurance  for  high  school  athletics  — «- 130 

Mutual  Insurance  Companies — 

Right  to  issue  participating  policies  - — 126 

N 

Xarcotic  Addicts — • 

Drug    Inspection    Division    not    authorized    to   make    arrests   or 

searches  under  Driver's  License  Law  - „._,„...„         JIO 

Narcotics — 

Chiropractic  Physicians  not  authorized  to  prescribe,  iSspettse  and 

possess     ■    - „         312 

Nassau  County — 

Laws  relating  to  open  himting  season  for  deer  — ~ .—         392 
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School  codt  repeals  Chapter  19336  - — ^.~ 191 

National    Banks — 

Authority  of  State  to  lax  intangible  personsJ  property  —'■  477 

National  Committeemen^ 

Primary  election  method  <»f  setectitig  - - — tli 

National  Conventions — 

Primary  only  method  of  choosing  delegates  1 1 1 

National    Mortgage    Associations — 

Securities,  Investment  of  lidiiciary  funds  aHtliorixed  18 

National  Motor  Vehicle  Theft  Act- 
Aeroplanes  not  within  contemplation  of  Act  —■• - 433 

Naval  Stores — 

Operators  and   turpentine   fanners  ijot  entitled  to  benefits  under 
Workmen's  Comiwnsation  Law  37b 

Navigable  Waters — 

Riparian  rights  ■ - - — — ~ 547 

Nepotism  Statute— 

Not  applicable  to  bns  drivers  employed  by  school  Ixiards  - 216 

New  York  State — 

State  not  liable  for  care  and  treatment  of  insane  prisoner  — —         544 

Nonclaim    Act — 

Not  applicable  to  bills   for  statutory    compensation  - -  43 

Not  authority  to  pay  claims  presented  after  one  year  - -  37 

Nonresident — 

Intangible  property  of  decedent  not  taxable  under  1933  Act  466 

Must  operate  motor  vehicles  to  obtain  benefit  under  law  493 

Not   authorized    to    be   admitted   to    Florida    State    Hospital    as 

patient    386 

Not  eligible   for  appointment  as  notary  public  ■■ - 404 

Not  eligible  for  hospitalization  at  Florida  State  Hospital  - 386 

Operation  of  motor  vehicles  without  obtaining  operators'  licenses  3S3 

Taxability  of  trusts i ■ ..—         480 

Tuition  fees.  Florida  State  College  for  Women ^^..^.^ —  294 

Notary    Public — 

Authorized  to  charge  fee  for  administering  oaths  to  applic^ion 

for  operators'  and  chauffeurs*  hcense ^ ■ 404 

Divorcee  to  surrender  commission  and  new  commissioa  issue  in 

her   maiden  name 4(16 

Married  women — Commissions  and  bonds  to  be  issued  under  real 

name    405 

Prerequisite  for  appointment  ~- 404 

Nurses — 

Revocation  of  certificate  .. — - —         302 

O 

Occupational   License  Tax — 

Disabled  war  veterans  as  dealers  in  sea  foods  not  exempt  —         453 


BIENNIAL  REPORT  OF  THE  ATTORNBT  GENERAL        617 


Page 
Office- 
Authority  of  State  Attorruw  to  hold  — 9? 

Oflficers— 

Under  Criminal   Procedure  Act  not  entitled  to  witness  fees  and 

m  ileage   - ....•- 88 

Okaloosa  County — 

Salary  County  SuijeriiUendent  of  Public  Instruction «_™, 6? 

Okeechobee   Flood  Control  District^ 

Authority  to  employ  a  coordinator  ~ • ._— ,_         408 

Old  Age  Assistance — 

Welfare  Board  not  authorized  to  exclude  aliens  from  rolls  —         4J7 

Osteopathic  Physician — 

Certificate  of  proficiency  in  the  basic  science  required  before  license 

granted    ■ — — • « 521 

Oysters,  Coon— 

When  picking  and  harvesting  mat'  be  permitted  329 

P 

Palmetto,   City  of— 

Refunding  plan  authorized  „...„..„„^_ — — — _—.  297 

Pasco  County — 

Collection  of  interest  coupons  on  bonds  — • — —..— .  297 

Distribution  of  race  track  moneys  •- — -~. —         SS5 

Peace   Bonds — 

County  judge  entitled  to  costs  for  issuance  — • — —  48 

Justice  of  the  peace  entitled  to  costs  for  issuance  - .—  48 

Pensions— 

}'^iremen's  Relief — Effect  of  repeal  of  municipal  ordinance  creat- 
ing fund  • - S49 

Firemen's  relief,  munidpalittes  entitled  to  participate  ••— — 548 

Person  designated  by  deceased  to  receive  (See  O-520)    ■  S50 

Warrant  to  l>e  issued  only  to  person  designated — Procedure  and 

endorsement    - « — ~- -*-— 55 1 

Pensions  and  Claims — 

Legislature  has  authority  to  make  provision  for  families  a(  men 

murdered  — — •• — ■ "•• —  49 

Pension   Fund,    Firemen's   Relief — 

Municipalities  authorized  to  levy  a  tax  on  exchanges  opcfatiiif 

under  law  governing  reciprocal  insurance,  etc,  130 

Pests — 

Authority  of  Bureau  of  Entomolc^y  to  enter  private  property  to 

eradicate  410 

Petit  Jury — 

Sheriff  entitled  to  fees  for  calling  .™ — -. .        60 

Photographers — 

License  tax  for  itinerant  required  .—  485 
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Physicians — 

AnthoriKetl  to  issue  health  cerlitkates  to  hotel  employees  541 

Certiticate  of  prolkiency  in  the  basic  sdence  required 319 

Governor  not  authorised  to  apjKiint  an  eclectic  instead  of  an  allo- 
path .- - - — 316 

Pinellas  County — 

Authority  of  iKMrd  of  pubKc  instruction  to  adjust  accounts  under 

Futch  Act  - - - -  21 

Pine  Seedlings — 

Pntdiiction  constitutes  agricultural  lal>or  — ~,,»,^.,^ 303 

Plant  Board — 

Authority  to  appoint  hiirean  of  entomology  to  enter  ptMvate  prop- 
erty  to  eradicate  certain  pests   — - - - --  410 

Authority  to  enter  i>rivate  premises  to  treat,  cut  or  destroy  plants         410 

Policemen — 

Lialiility  under  Workmen's  Compensation  Law  in  case  of  injury  to 
special  deputy  - - - - -         366 

Poll  Tax— 

Municipalities  not  authorised  to  impose  as  prerequisite  to  vote  —  501 

Not  prerccttiisite  to  vote  — 102 

Preliminary  Hearing — 

County  liable  twily  for  costs  of  executing  warrant  - _.  ~         65 

Premium  on  Bonds^ 

Necessarx   expenditure  of  ofifiee  ^. 55 

Primary    Election — 

Method  selecting  Xational  Committeemen -         112 

Only  method  of  choosing  delegates  to  N"ationa!  Convention  Ill 

Paynjent  authorized  b\'  county  for  commissioners  and  schoi)!  board 

memhers   -  ~ - 55 

Sheiiffs  to  tte  paid  from  county  treasury -■■ lOS 

Tax  cotlet-tors  required  to  compute  amount  tiling  fees  on  net  in- 
come   -. — ~ - Ill 

Prisoners^ 

Authority  of  Governor  to  order  transfer  from  one  jail  to  another  552 

Cash  payment  authorized  upon  discharge  only  - 552 

Entitled  to  gain  time  — — 537 

Knthled  to  receive  credit  on  fine  based  on  imprisonment  553 

Private  Property — 

Authority  of  plant  lioard  to  appoint  bureau  of  entomolt^y  to  de- 
stroy certain  pests 410 

Authority  plant  board  to  enter  premises  to  treat,  cut  or  destroy 

plants  — 410 

Property — 

"Business  Situs"  defined  for  taxation  purposes - 472 

Prosecuting  Attomej' — 

Compensation,  Indian  River  Coimty  — .~...-~ ~-™ 58 
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Fees  for  conviction  -- 58 

Prosecuting   Officers — 

Arrests  of  convicts  after  expiration  of  reprieves  - -.,.„..  tO 

Pupil— 

Mininwra  age  for  admission  to  first  grade  at  school 189.  216 

Pure  Seed  I^alieling  I^w — 

War  veterans  i.ot  exempt  from  payment  of  registration  fee 434 

R 

Racing  Commission — 

Authority  to  set  dates  for  horse  racing ._..-....—■  413 

Employees  of  race  tracks  required  to  be  residents  and  cttizeis 412 

Race  Track — 

Distribution  of  money,   Pasco  County,  under  Chapter   19282  .„—  SSS 

Distribution  ot  Xlonej,  Union  County,  under  Cliapter  19J86  -..—.         SS4 

Employees  required  to  be  residents  and  citizens  -,.-.— r- 412 

Racing  commission  tias  authority  to  set  dates  for  racing 413 

Radio  Station  WRUF— 

Kight  to  use  advertising  fund  to  defray  operating  costs 292 

Sale  and  lease  ■ — — . -291 

Railroad  Commission — 

Regulations    promulgated   as    to   safety    applicable   to    "for-hire" 

mo  tor  ^'eh  i  c  I  c  s — - — . — 133 

Railroads —  , 

Exhibits  on  cars  should  pay  license  tax  --- — ...•  518 

Ratilcrsinn,  J,  D.— 

Compensation  and  claims  as  clerk  circuit  court  — - - 25 

Real   Estate- 
Construct  iorr   Workmen's   Compensation    Aa  /?<•.•    Salesmen  -         360 

Reciprocal   Insurance  Companies — 

Right  to  issue  participating  policies — ™„.,  126 

Referendum — 

Special  election  not  authorized  to  lie  called  for  referendum  on 

county- wide    fire  control ~. - - — llfi 

Refunding   Qond — 

Qmstitutionalit>  of  statute  plan  to  become  eflective  upon  a  cer- 
tain contingency  - - —  340 

County  board  authorized  to  exchange  special  school  district  bonds 
acquired  through  distribution  of  bonds  taken  in  under  Futch 
Aa  — - — .-         166 

Registration — 

Only  employees  Federal  Government  within  meaning  of  Chapter 

19533   106 

War  veterans  not  exempt  from  {layment  of  fee  under  Ftifie  Seed 

Labeling  Law  ™ . — . —         454 

Reprieves — 

Arrests  of  convicts  after  expiration  — . 60 
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Requisitions- 
United  Stales  treasury — Appointment  of  persons  to  sign  — — — —  346 
Research  Work — 

When  titoney  appropriated  for  agricultural  experiment  station  may 

be   used   — -.. - - 15 

Reserve  Officers — 

Entitled  to  pay  as  member  of  instructional  staff  in  schools  while 

attending  compulsory  course  - -- — 215 

Resignations — 

Assistant  State  Auditor — ^Effective  date  -■. —■ ^ - 225 

Resident^ 

Bureau  of  Vital  Statistics  not  authorized  to  refuse  burial  or  re- 
moval permit  to  undertaker  living  outside  of  State  313 

School  boaril  not  authorized  to  charge  tuition  when  parents  are 

bona    tide    residents    190 

Retirement  Act^ 

Circuit  Judges  ■- - 81 

Rights  of  Way — 

l-evy  of  three  mills  for  purchasing  for  county  roads  -- 52S 

Riparian  Rights — 

Navigable  waters     - 547 

Road  Department — 

Application    for  grant   of   perpetual    easement    for   causeway   and 

bridge  across  old  Tampa  Bay — ^ «™..  420 

Authori;;cd  to  award  bids  to  lowest  responsible  bidder  .— ti..v...,.,..v.,i.-.  421 

Authority  to  designate  additional  roads  as  part  of  Federal  sj'stem         416 

Authority    to  enter    into   agreement    with    Georgia   Highway    De- 
partment t(j  construct  bridge  at   State  line r~ 419 

Authorized  to  grant  easement  for  subsurface  road  crossing  by  pipe 

lines — - — —         560 

Weight  limits  on  trucks  and  loads  415 

Roads — 

Authority  Road  Department  to  designate  as  part  of  Federal  System         416 

Road  Department  authorized  to  award  bids  to  lowest  responsible 

bidder 421 

Robl>ery — 

Guaranty  to  recover  gix>ds  or  value  as  constituting  insurance  122 

Rule   Days — 

County  judge's  court,  two  in  certain  cases  > ~™  84 

Rural  Electrification  Cooperatives — 

Not  exempt  from  taxation 458 

s 

Salaries  and  Expenses-^ 

State  Latxjr  Inspector — Continuing  appropriation  for  salaries  and 

expenses,  Sec.  5961,  C,  G.  L - - - _ 8 
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Authority   of  niilk   commission   to  pay   . — .._..__ —  400 

Board  not  aiithori/ed  to  pay  State  cmplc^nee  fof  fnll  ntottCh 286 

Daniel  M.  White,  deceased,  pa>inent  of  .— .." 558 

Rijfht  to  county  hoard  of  public  instruction  to  dalurt  premiums 

for  gro.ip  insurance  from  sihool  teachers -.•• - -  •  iA 

Sales — 

Additional — Recjuire  additional  documentary  stamp  tax  — •• —         436 

Salt  Water  Fisliing — 

Validity  of  law    — - „...~^ -^ .^ 288 

Savings   Banks — 

Ik'jwsits  liy  guardians  of  funds  belonging  to  minors  not  unlawful         541 

Scholarships — University  of  Morida  — - — . — „«„_„«.,         218 

Schools — 

Appointment  of  principals  and  siaff    - . _^-,^— ._— ,.  IW 

Authority  county  school  board  to  lease  Ir.iilding  — • — • —         210 

Board  count)  commissioners  authorised  to  pave  roads,  and  to  im- 
prove  and   Ijeaiitify   grounds   213 

Bonds  of  officials— Whether  or  not  Sec.  1089  School  Code  retro- 
spective or  prospective  . — — ^.., — _.,„««„ — ...„ — ....__„ — ~         147 

Oiapter  M28  and  Chapter  6813  superseded  by  School"  Code  162 

Computing     compensation — Salary     basis,     county     superinlendetrt 

public  instruction  - ~ 210 

Construction    Parity  Act  Re:   Payment  of  State  salaries  and  ap- 
propriations for  system  — — . —  4 

Construction  School  Code  Re:  teachers*  salary  fund  ■•- ~.         198 

County  iioards  authorised  to  prescribe  qualifications  for  staff  20! 

Cminty   hoard   not  authort/ed   to  expend   schcn^    funds  on    lunch 

room  project  in  school  operated  by  Cuban  government  -■-  212 

County  board  of  Public  Instruction— A uthoritj   to  sell  bonds  210 

Coimty  hoard  public  instruction  maj  employ  substitute  and  tempo- 
rary   teachers    wiibiuit    numinacions  by   trustees .  200 

Definitiwi  of  high  school  grades  „..„_„„„  145 

Designation  of  "attendance  areas" — DefermNnK  particular  schoo! 

to  be  attended  —...., „„. _ J63 

Employment  supen'ising  principal   for  two-year  period  based  On 

recommend  St  ion  of  trustee     - . . 214 

Kmploymem  trurtee  as  architect  on  district  project  — ^.....,.^.  23 

Establishments  where  intoxicating  liqucws  sold  not  to  be  locstfed 

nearer  than  300  feet  to  site __ I(i7 

Expenditures  of  special  tax  school  district  funds  for  band  uniforms 

not    authorized .; 20S 

Investment  of  funds  by  board  of  trustees  of  teachers'  retirement 

system - 176 

Liability  on  lands  for  drainage  taxes  of  south  Florida  conservancy 

district  ™— — _..         298 
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Members  instriTctional  stalT  entitled  to  pay  during  absence  attend' 

nig  ctimpulsory    training   course  - ~—  215 

Mininnim  age  for  admission  to  rtrst  grade  216 

Notnination  liy  sdiool  trustees  can  he  rejected  only  for  cause  ~         197 

Payniont  of  Ijilb  for  free  text  IxJoks  contracted  during  1937-1939 

authorized 14 

Per«;otial  leave  of  absence  under  Section  543  by  reason  of  re- 

tigiotis  holidays  „ „ 203 

Procedure  for  determining  number  of  instruction  units  for  trans- 
portation liased  on  area — 144 

Right  of  board  public  instruction  to  deduct  premiums  for  group 

insurance    fruni    salaries    school    teachers   i..^.™^., .«-.iw_ui™i^.  24 

TiJacbcrs'  benelits  ttnder  Retirement  Law   -.....„.,.,. 195 

Teachers  entitled   to  sick  leave  and  compensation   tmder   School 

Code - ^.         168 

Teachers  entitled  to  sick  leave  by  reason  of  confinement  „ 171 

Teachers    retirement   system — Contribitions    begun    December    1, 

1939   - 199 

Trans) lortatiuti  of  pupils — What  items  can  be  changed  under  Sec- 
tion 1012.  Chapter  19535 „ y         1*** 

Use  of  district  funds  ^.j^^.^.,,.,-^ „ _ „. 177 

When  .Miens  elisible  to  be  employed  „ 2tt2 

School  Board- 
See  "County  School    Board." 

School  Buildings- 
No  authority  to  borrow  money  to  make  additions  or  erect  181 

School  Buses — 

Lease-contract   plan   of   jjurchasing     ..._ 188 

School  Code-— 

Age  for  admission  to  lirst  grade - 189 

Aliens,  when  eligible  to  l>e  employed  in  public  school  system  202 

Amount  of  official  bonds  of  count}'  superititendents  and  chairmen 

of   boards    ..,_ 191 

.\ mount  to  be  lH)rrowed  by  count)-  school  board  under  Section  1085         186 
Appointment  of  non-instructional  employees  upon  recommendations 
of   county    superintendent.     (This   opinion    was   recalled.     See 

opinion  appearing  on  page  IGO.  t 154 

Apixjintinent  of  princiirals  and  staff  ,         169 

Authority  county  school  board  to  accept  or  reject  recommenda- 
tions of  county  superintendent  without  stating  reasons.     (This 
opinion  was  recalled.     St*  opinion  appearing  on  page   160.)--  154 
-Authority  county  school  boards  to  Ijorrow  money  for  current  obli- 
gations    „.. — _ 181 

Authority  county  buard  to  exchange  special  tax  school  district 
bonds  acquired  thro'.igh  distribution  of  bands  taken  in  under 
Futch  Act  for  refunding  bonds  —         166 


BIENNIAL,  REPORT  OF  THE  ATTORNEY  GB3NERA1.        023 


Page 
Autljorhj'    school   board   to  construct    school    builrling    on   leased 

property  ..._ _ . „...., , _.. 191 

Avithority  lo  borrow  under  Section  108S  -..,. ^- 150 

Bonds  isstied  are  eligible  for  investment  of  sinking  ftinds  collected 

for  retircniunt  of  Duval  County  School  District  ttonds  !S2 

Bonds  of  officials  to  lie  rikd  with  hoard  of  county  eomniissioners—  IM 

Bonds  of  officials — Whether  or  not  Section  1089  retrospective  or 

prospective li7 

Chapter  M2S  and  Chapter  6813  snper.«iC.-lcd  in  so  far  as  Act  ap- 
plies to  schools -. ., „.^ „— .,. „..„,.., _  t<S2 

Computing  instruction  units — Section  1004    u  — .-^ ,-- .         M8 

Constrnclion  Re:   Use  of  district    funds — Tuition  cliargcs  for  at- 
tending schools  in  other  districts  .,„ _.  177 

Construction  of  Subsection  2,  Section  1060 — Requirement  for  bids 

for  purchases  costing  more  than  $300  _ — .         153 

Costs  of  preparing  and  printing  courses  of  study  bcllelins  payable 

from  Slate   Textbojjfc    Fund — _ — _. .  188 

County  board  authorized  to  prescribe  qualificatiMis  for  staff  —        201 

County   to  recei\e  no  more    from  apportionment  of  State  tnon^ 

than  it  has  biidgeJed  for  teachers  salaries - — .         182 

Designation    of    "attendance   areas"    without    regard    for    district 

houndarie.'! — Determining  particular  schools  to  l>e  attended   .,,.  163 

Duties  and   compensation    supervisor   of    registration    Re:    School 

district    elections   _ „ „ 185 

Effect  of   failure  of  school  l>oard  to  divide  county  into  dcction 

districts  - _.- — « -        tf4 

Exclusion  methods  of  incuiring  indebtedness  for  school  purposes..         !88 
Interpretation  of  Section  540 — Sick  leave  for  memlwrs  instructional 

staff   - „.„_.         171 

Issuance  interest- bearing  coupon  warrants  authorized 214 

Investment  of  funds  by  trustees  of  Teachers'  Retirement  System.,         t7<i 

Lease-contract  plan  of  purchasing  school  buses 188 

Location  and  places  where  Hitnors  are  sold  within  munidpialittes — 
Construction  of  Section  922  of  Code  and  SecticKi  2  of  Chapter 

IftJOl „ _„...        167 

Member  of  instntcticrna)  staff  in  public  school  entitled  to  illness- 

in-!inc-of-duty    leave t68 

Minimum  age  for  admission  to  first  grade „.___„„„.,.....„        216 

Moneys  derived  from  taxes  in  one  district  cattnot  he  transfttrtd 

to  the  account  of  another  district,  etc , _ 177 

N^  authority  uitder  Section  1085  to  borrow  money  to  make  ad- 
ditions to  or  erect  school  buildings _  181 

Nomination  and  election  of  county  school  board  members -„         174 

Nomirrations  by  trustees  of  school  staff  when  original  nominee 

resigns   ^ ~ _ :.- . . 187 

Personal  leave  of  absence  for  Jewish  school  teachers  by  reason  of 

religious  holidays  „.. .„ , 203 
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Procedure  for  deterniining  numher  of  instruction  units  for  trans- 

portatiou   based  an   area     144 

Proposed  lease  actually  sale  of  projterty  _ ISO 

Puiilicaiion  of  notice  of  .special   tas   school   district  election  re- 

Quatiti  cat  tons  of  electors  in  j^ta]  tax  school  district  dectsons  —         156 
Repeals  Chapter   19336  . 191 

Reqnireii^ent  for  bids  for  purchases  costing  more  than  $300  153 

Right    of    school    boards   to   jiarticipate    in    Works    Progress    Ad- 
ministration construction  project  by  furnishing  materials 175 

School  hoard  may  proceed  to^lill  vacancies  in  absence  of  nonuna- 

tions  from  trustees  ;.— w„„i ..,.i. „.„:,.... 183,  187 

School  board  not  authors::ed  to  charge  tuition  when  parents  are 

Ixjna   title    residents   of   Florida 190 

School   board   not    authorized    to   incur   obligation  extending  over 

four-year  periotl  to  purchase  land  for  school  sites 181 

Section  1085  refers  to  "land"  but  this  is  not  to  prohibit  purchase 

of  land  and  buildings  thereon — ISO 

Teachers  Retirement  System— eligibility  for  prior  service  credit...,         204 
Trausporialion   of. pupils  of  high    school   grades  to  central   high 

■ichrjoi — Definition  of  high  school  grades 145 

Trustees  not  to  prevent  children  from  attending  school  in  another 

district   when   attendance  autboriied   by   board   163 

Trustees  required  to  nominate  school  staff  not  later  tlian  six  weeks 

lief  ore  close  of  school  : ._.. - 1S3,  187 

Use  of  voting  machines  in  elections  .' — _ 1^2 

School    l>istrict   Elections — 

Duties  and  comi)ensation  supervisors  ot  registration  — ~.         185 

School  Funds — 

.Authority  cornt\-   school  board  to  issue  interest- bearing  notes  to 

fund   outslaudinjr  obiiRations ., 214 

School  Lands — 
r         Liability  for  drainage  district  taxes  of  South  Morida  Conservancy 

District   - -. 298 

School  Officials — 

Bonds  to  be  tiled  witli  board  county  commissioners  193 

Bond s.^ Whether  or  not  Section  1089  of  School  Code  retrospec- 
tive or  prospective  ,,.„.. ..^-..,.„.. — „._„„,. „.„„., „...         147 

School  Site — 

County  school  Ijoard  authorized  to  obtain  long^tinie  lease  ..- 193 

School  Teachers — 

Appointment    - - _...         169 

Kenclits  under  Retirement  Law 195 

Board    authorized    to    employ    substitute    and    temporary    without 

nominations   by  trustees  . 200 

County  board  authorized  to  prescribe  qualifications   201 
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County  to  receive  no  more  from  apportionment  of  State  money 

than  it  has  budgeted   for  salaries  -,.         182 

Contributions  under  TBachers  Retirement  System  b^an  Decem- 
ber 1.  1930 ™ ._        I» 

Construction  School  Code  Re:  Salary  Fund  — , , 198 

Eligiliih'ty  for  prior  service  credit  under  retirement  system  ...__ —         2M 
Entitied  to  acctimutated  sick  leave  as  provided  in  Section  5^0  (1), 

S41   (U,  School  Code  - IG6 

Entitled  to  sick  leave  under  School  Code  — „ _ 171 

Nominations  by  trustees  can  be  rejected  only  for  cause  —         19? 

Right  of  board  pul>lic  instruction  to  deduct  premiums  for  grou|» 

insvirancf   from   salaries — —  24 

Salary  fund,  repayment  of  loans  against^Paynient  of  salaries  due 

for  previous  years „.„ — .- -... .         198 

Seaboard  Air  Line  Railway — 

Authority  to  set  off  overpayment  of  personal  property  taxes  against 

real  property  taxes  on  property  leased  , ^™..„.. . .—         519 

S«a  Foods- 
Disabled  war  veterans  as  dealers  not  exempt  from  occupational  tax        4SS 
Secretary  of   State — 

Authorized  to  employ  and  pay  deputies  to  inspect  voting  tnachines  H 

Authorized  to  employ  deputies  for  elections  and  to  pay  salaries 

and   expenses __^_,  6 

Securities — 

Brokers  required  to  return  for  intangible  property  tax  471 

Insurer  exempt    from    registration   under   Securities  Act  not  re- 
quired to  qualify  as  dealer  __„..         379 

Land  rental  agreement  providing  for  management  and  division  of 

net  firotits  constitute  "security"  „ — 380 

Payment  of  full  commission  authoriiwl  in  certain  cases 383 

When  proof  of  exemption  required  _ „ 379 

Withdrawal   when  deposited  in  escrow  to  reduce  imt»lrinent  of 

capital  stock  , _ .,.. 383 

Withdrawal  of  depo.-sit  to  qualify  as  dealer  „,„ ...„. 382 

Securities  Commission — 

See  "Florida  Securities  Commission." 
Seeds  Law* — 

CcrtiAcation  of  watermelon  seeds  required   „ 325 

Shad- 
Board  Conservation  not  authorized  to  change  term  of  statute  Re: 

closed  season „ — ,„ .. 387 

Sheriffs — 

Arrests  of  convicts  after  expiration  of  reprieves €0 

.Arrest  of  persons  as  fugitives  from  justice  from  another  State 62 

County  liable  for  guard  and  servant  hire  at  jail  .  64 

County  liable  only  for  costs  of  executing  warrant  in  preliminary 

hearing   — . . — „ —  65 
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Cttstotly  and  release  Ui>on  tommitincnts  for  trial  m  criminal  court;; 

of    recorH . „.„.„ 66 

liniitled  Ui  fee  for  calling  jvetit  jury  — .., 60 

Fees   — _ - - - ,.  45 

Fees  for  commitments  and  release  in  criminal  court  of  record 66 

To  Ijc  paid   from  county   treasury   in  either  general   or   primary 

election 108 

W'lien  not  entitled  to  mileage  into  another  county  _..  61 

Sick  and  Funeral  Bene  Tit  Insvirance  Companies — 

Effect  of  Cliapter   IWOfj  on   retjuired   reserve  _. 131 

Sick  Leai-e — 

School  teachers  entitled  to  compensation  „ „  168 

School  teachers  entitled  to  _ - -_. . „ 171 

Small  Loan  Act — 

Authority  of  licensee  to  make  loans  in  excess  of  $300  at  rate  not 

ext-eeding    lOOf    „.  19 

Social   fiecurily   Board — 

Additional  compensation  to  director  of  Bureau  of  Vital  Statistics, 

registrars  and  clerks  - 309 

Soit  Conservation   Board^ 

Conservation  districts— Application  of  law 422 

County    commissioner   not   eligible   hold  office   of   supervisor   of 

district -. , „ 422 

Si>anish-Amcrican   War   Veterans — 

Not  exempt   from  payment  fees  under  game  and  fresh  water  fish 

statutes   „ - - 45? 

Not  exempt  from  payment  of  fees  under  Hotel  Commission  Law  456 

Special  Tax  School    Districts — 

Bonds  with  accrued  interest  coupons  may  be  used  to  pay  debts....  2)7 
Clerk  circuit  cotin  required  to  cancel  and  deliver  to  Itoard  bonds 

and  coujions  received  in  payment  of  delinquent  taxes  207 

Court  only  has  righr  to  pass  upon  qualifications  of  electors    208 

Election* — l">uties  supervisor  of  registration „„„„w..i^ 68 

Elections— Qua litkations  of  electors „ _.„.„„.>.„..  156 

Employment  of  trustee  as  architect  on  school  project  23 

Expenditure  of  funds  for  band   uniforms  not  authorized ._„  205 

PaiTnent  of  taxes  prerequisite  to  voting  „ 205 

Proaednre  when  tie  vote   for  trustees  206 

Removal  of  irustees  by  State  Hoard  of  Education 209 

School  Code  requires  publication  of  notice  of  election  ISl 

Special  Tax  School   District  Bonds — 

County    hoard   authorizetl    to   exchange,   through   distribution    of 

fxinds  taken  in  imder  l^utch  .Act  for  refimding  bonds  166 

Homesteads  not  subject  to  taxation    for  payment  of  bonds  when 

isstted  subsequent  to   Homestead  .Amendment  - „,..  4S8 
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Special  Taxing  Distrirt  Taxes — 

Commissions   for  assessirtfr  and  collecting   .,..,,„,. ...  70 

State — 

Families  of  mtn  rrmrdercd  have  no  eiiforccalile  legal  claim  49 

Govemmt'iita!  agencies  not  required  to  pay  fuel  tax  518 

If  delincjuenl  land  should  vest  in  512 

Law  does  not  operate  to  vest  title  where  tax  lien  was  more  than 

four  years  old,  etc ^ „. , , 508 

f'ersons  entitled  to  tax  exemption  when  lands  vested  in  __-. .         45V 

State  and  County  Taxes- 
Authority  of  tax  collector  to  accept  when   Everglades  DraJttage 

Uistrict  taxes  refused __.,,., „ —  76 

Stale  Attorneys — 

Authority  of  Governor  to  appoint  assistants  . ___-_ —  96 

Authority  lo  hold  office.  Seventh  Judicial  Circuit .„ 97 

Session  laws  to  be  furnished  to  assistants „,~_ „  96 

Status  of  assistant  if  or  if  not  conlinned  by  Senate  — — 98 

State  Aiitlitor^ — 

Assistant — Eifective  date  of  resignation  ^5 

State  Banks — 

Authority  of  hoard  of  directors  assuming  another  ttank's  liabili- 
ties     17 

Authority  to  give  security  for  deposits  of  Housing  Authority  20 

Poner  of  hoard  of  directors  to  effect  consolidation  of  another 

l>ank    ™„.„ „ _.„...„ 17 

State   Barlwrs'   Sanitary  Commission — 
See  '"Barbers*  Sanitary  Commission." 

State  Bills — 

Authority  to  contract  and  iiay  _„ ^_,.„ :,„.,.....,  ■■.  .m-.— —  I 

State  Boards — 
See  "Boards." 

State  Employees — 

Board  not  authorized  to  pay  unearned  salary     - ^ 286 

Funds   for  Workmen's  Compensation  insurance  cannot  be  main- 
tained in  State  Treasury  to  pay  claims  . ..,.„         127 

Garnishment  or  order  for  suit  money _ SS6 

If  entitled   to  compensation   when   unable  to  work  as  result  of 

State  Geologist— 

Not  allowed  to  mo\'e  specimens  of  gecJogical  survey  from  Talla- 
hassee to  Gainesville _ .... „         396 

State   Institutions- 
Authority  for  incurring  obligations  for  necessary  and  regular  ex- 
pense— Payments  I 

State  Labor   Inapector^ — 

Continuing  appropriation  for  salaries  and  expenses.  Section  5961, 

C  G.  L. ._ ft 
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State  Land — 

Leased  for  Ktazing  purposes — ^Right  of  lessee  to  hunt  56S 

Trustees  I.  L  Fund  not  authorised  dedicate  to  Forestry  Board 424 

State  Live  Stock  Sanitary  Board — 

Authority  to  distribnte  hog-cholera   serum   at  cost  35*8 

Balance  to  be  included  in  new  fund  under  Chapter  19006 ™ 7 

State  Money- — 

County  to  receive  no  more  than  it  has  budgeted  for  school  teach- 
ers'   salaries    „ ^ „ 182 

State  Officers- 
Local  registrar  may  accept  fe«s — 307 

Retirement  and  appointment  of  successor  _.- 559 

Acts  authoriired.  though  defacto 429 

State  Plannintf   Board — • 

Authority   of   Okeechol)ee   Flood   Control   District  to  employ  co- 
ordinator             408 

State    Property— 

Board  authorized  to  grant  |>er mission  to  erect  c!iurch  284 

State  Road   Department- 
See  "R<;)ad  fJepartment." 

State  Road  License  Fund — 

Dade  County's  gas  tax  ftuids  should  be  placed  in  521 

State  Road  No.  l"!— 

Road  Department  authorized  to  award  bids  to  lowest  responsible 

bidder  ,. „ „ 421 

State  Roads— 

Road    Department    authorized    to    give    easement    for    subsurface 

crossing  of  pipe  lines , SfiO 

State  Treasurer — 

Benevolent  mutual  ten e tit  associations  required  to  deposit  bonds.         134' 
Retirement  and  api>ointment  of  successor  ,„.„ „ SS9 

State  Treasury — 

MoDey  derived  from  sale  of  Camp  Foster  to  be  deposited  220 

Statutory  Compensation — 

Nonclaiin  Act  not  apphcabie  to  bills  for  — „  43 

Statute  of   Limitations — 

Emhe/.zlanent  or   misappropriation  charge   „ _ 562 

St.  Augustine  Historical  Preservation  and  Restoration  Association- 
Comptroller's  Warrant  to  be  made  payable  jointly  to  City  of  St. 

.Augustine    „ _ - 4 

St.  Johns  River — 

Board  Conservation  not  authorized  to  shorten  closed  season   for 

fishing   287 

St<Jck   Companies- 
Right  to  issue  participating  policies  _ 126 
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Study  Bulletins—   _^ 

Casts   of    prciiaring   and   printing    iiayalilc    from    State   Tcxtttook 

Futid  „..L„ „ . . ^..,„*.„ .. . .— 188 

Sunday  Laws— 

LIse  of  firearms  prohibited ~ _ 564 

Superintendent  of  Public  Instruction — County — 

AptiCiititment    of    non-instructional    crnployecs    upon    rccomnienda- 
tio[}s.     (This  opinion  was  recalled.     See  o|iinion  appearing  on 

page  160.) -- 154 

Amount  of  official  bonds  under  School  Code  - 191 

Authority  to  recommend  appointment  school  entployees,  and  right 

of  board  to  reject  . .„„„ 160 

Computing  compensation — Salary  basis .-— ._„_..„         210 

liiity  to  recommend  location  of  schools  needed ..., i.,, ■--_». 16J 

Employment  of  trustee  as  architect  on  district  project  ..... ~ ■ 23 

Expenditure  for  Imnd  uniforms  not  authorized  — . — ^___.„         205 

Non-instructional  employee — Appointment  upon  rccoinmendatiou—  IM) 

Salary  under  Chapter  17731 — _ ft? 

Supervisors  of  Registration- 
Duties  ai«l  comjiensation  He:  School  district  elections -,..,         185 

Duties  in  special  tax  school  district  elections ..—  68 

Not  eligible  for  any  other  olTice  until  six  months  after  resigning. .  68 

Suretyship — 

luidorsemenl  on  policy  of  indemnity  insurance  does  not  convert 

iwlicy  into  contraa  on  — ..._^ .— . — .— -         133 

T 

Tampa  Bay — 

Application    fur  grant  of  perpetual   easement   for  causeway  and 

brirfsfe - 420 

TaniiKi  Yacht  and  Country  Qub — 

Tax  certilicates  not  subject  to  cancellation  „ ~..         508 

Tauaihlc  Personal   Property  Tax — 

National  banks  exempt  ._ ,„ 502 

Tartar  Emetic — 

Registration  with  Commissioner  of  Agriculture  required  ... 544 

Tax  Asscsiwrs — 

.Additional  compensation  for  making  up  tax  lists  not  considered 

as  income  of  office  — —  72 

Uetermi nation  of  salary  „ _  71 

Kntitled  to  t>aytnent  of  2  per  cent  commissions  on  tajc  sale  cer- 
tificates  _ 70 

Taxation — 

.-^eroiilanes  subject  to  ad  valorem  taxes  at  place  where  situate 413 

Amount  and  manner  of  payment  documentary  stamp  tai^  435 

Authority  Comptroller  to  cancel  tax  certificates  upon  lands  owned 

by  county  when  tax  accrued  prior  to  vesting  title  514 
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Authority  of  S.  A.   L.   Ry,  to  set  off  overpayment  on  personal 

pmiierty  against   real   property  leased    „ 519 

Aiitllority  of  State  to  tax  property  of  national  banks  - 477 

Berats  engaged  in  fishing  in  the  salt  waters  are   required  to   pay 

license  las  — „ 493 

Bonds,  sjiccial  tax  school  district,  when  exempt  .*. 4S8 

Brokers  holding  securities   required   to  make  intangible  personal 

property    tax    return 471 

Biiililing  ;intl  loan  a«is<jciation.'!  are  taxaWe  for  contracts  for  deeds  435 

Building  and  loan  associations  [lot  exempt  on  contracts  for  deeds.,..  467 
Cancellation   ta.\    certificates   on   lands   conveyed   to   trustees    I.    I. 

Fund  . „ 507 

Cancellatimi    tax    Certificates    when    State    owned    against    State- 

aetiinred  land  „-. ,, _, _,_„.._^ „ 503 

Capital  stock — Refund— Constniction  of  law  „ J17 

Cish  surremler  »alue  of  life  insurance  policies  ..^ vj..^.,^ 476 

Ci-rtiticates  Federal  Savings  and  Loan  Association  to  be  taxed  as 

Qa.<;s  "A" 467 

Circumstances  under  which  tractors  and  tractors  with  trailers  are 

subject  nnder  Section    1250  C.   G.   L „ 491 

Classification  and  deiinition  of  "trucks."  weight  of  "fifth  wheel"....  482 
Com  ft  roller  not  anthori::ed  to  waive  interest  when  tax  certificates 

owned  by  State  — - 504 

Comptroller  without  attthority  to  adjust  past  assessments  to  con- 
form to  court  decision    .._ 475 

Construction  homestead  exemption  amendment  438 

Constniction  Murphy  Act— Duties  lax  collector  512 

Construction    of    "Contractor" S33 

Construction  of  law  Rr:   Inheritance  tax   _ „  461 

Constrcction  of  law  Me:  When  title  to  property  has  not  reverted  to 

State  „ - .-■ 508 

Counties,  niunictpalilies  and  State  government  not  required  to  pay 

fuel  tax  _ _ _ „  518 

Co  uity  judge  authorised   to  issue  drivers'   license  to  resident  of 

another  county 492 

Cotiflty  voting  dry  does  not  cancel  outstanding  license  499 

Credit  unions.  State  and  Federal,  not  subject  to  intangible  personal 

property  tax _ 479 

Dealers  in  conch  shells  required  to  pay  license  tax  - 494 

Disabled  war  veterans  not  exempt  as  dealers  in  sea  foods  453 

Dtsbiirsement  of  funds  received  from  sale  of  tax  certiticates  514 

Disposition  of  surplus  arising  from  sale  of  lands  525 

Distribution  gasoline  tax  where  original   cyntribution  repaid  and 

preferential    roads  completed   .^^^^ i__^,.__. 521,  526 

Docmnentary  stamp  required  on  renewal  of  aotes  by  additional 

sales „ 436 
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Cuties  of  Comptx-oller  in  distribution  gas  tax    4J4 

Effect  of  Futch  Law  with  regard  to  Murph>    tjw  A'l-,    Rcden)i>- 

tion  tax  certificates  „ - — - 505 

I'!mi)loyces  oi   Fetleral  Government  not  required  to  Have  drivers' 

iicetiic  to  drive  government -owned   vehicles  402 

Jimploytses   Forest   Service  and  Civilian  Conservatiod  Cottts  re- 
quired to  pay  drivers'  license  fee  .^ — — ,— 487 

Kstaie  liable  for  full  value  where  part  of  assets  were  paid  for 

by  a  devisee  — _ ... — ..™~         462 

K.'sbibits  on  railroad  cars  should  l>e  licensed  „ ~ 518 

Kxpiration  date  of  Murphy  Act  Re:  Purchase  tax  certificates  S04 

Fi'deral  and  State  credit  unions  not  subject  to  intangible  personal 

property  tax  - ,. 479 

l'"ederal   Savings  and  Loan  Associations  liable  for  intangible  per- 
sonal property  tax  . . — „ „.,_ .^ „,. , . 468 

Holders  of  shares  or  deposits  in  credit  uniORS  subject  to  47^ 

Hiildcr  of  unrecorded  deed  entitled  to  homestead  exemptioii  448 

Homestead  exemption  claim  must  lie  filed  by  April  1  44ft 

lldteis  uuist  pay  occupational  tax  in  addition  to  tax  imposed  by 

Hotel   Commission  . ....._ ^ , ™.         488 

Hotels  required  to  pay  additional  license  tax 486 

tlu!>I>aud  and  wife  lining  separately  entitled  to  homestead  exemp- 
tion     - - 449 

Insurance  policy  loans  subject  to  intangible  personal  prcqierty 478 

Intangible    property    of    rwnresident    decedent    not    taxable    under 

1W3  Act - -^— „.         466 

Itinerant  phott^raphers  required  to  have  license  . 48S 

l.*ased   property  City  of  JacWsonvillc  not  exempt 451 

Legislature  not  authorized  to  pass  local  laws  Rf;  AsseaBineiit  and 

collection    of    taxes    ...„. . .. „<,. .,_i         516 

1-cvy  of  three  mills   for  ptirchasing  rights  of  way,  ccMinty  roads.  ,         525 
Liability  of  constitutionally  e.senipt  homestead  and  personalty  for 

beverage  tax  — „_..„„_-__ . . .._ _ _ 521 
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